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1300  NEGLIGENT  OPERATION  OF  A  VEfflCLE  —  §  941.01 

Statutory  Definition  of  the  Crime 

Negligent  operation  of  a  vehicle,  as  defined  in  §  941.01  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  endangers  another’s  safety  by  a  high  degree  of 
negligence  in  the  operation  of  a  vehicle,  not  upon  a  highway. 1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  operated2  a  vehicle,3  not  upon  a  highway.4 

2.  The  defendant  operated  a  vehicle  in  a  manner  constituting  a  high  degree  of 
negligence. 

3 .  The  defendant's  high  degree  of  negligence  endangered  the  safety  of  another  person. 

The  Meaning  of  ’’High  Degree  of  Negligence” 

"High  degree  of  negligence"  means:5 

•  the  defendant's  operation  of  a  vehicle  created  a  risk  of  death  or  great  bodily 
harm;  and 

•  the  risk  of  death  or  great  bodily  harm  was  unreasonable  and  substantial;  and 
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•  the  defendant  should  have  been  aware  that  (his)  (her)  operation  of  a  vehicle 

created  the  unreasonable  and  substantial  risk  of  death  or  great  bodily  harm. 

IF  REFERENCE  TO  ORDINARY  NEGLIGENCE  IS  BELIEVED  TO 
BE  HELPFUL  OR  NECESSARY  SEE  WIS  JI-CRIMINAL  925.6 

IF  EVIDENCE  OF  VIOLATION  OF  A  SAFETY  STATUTE  THAT 
APPLIES  TO  VEHICLES  "NOT  ON  A  HIGHWAY"  HAS  BEEN 
RECEIVED,  ADD  THE  FOLLOWING:7 

[Evidence  has  been  received  that  the  defendant  violated  section _ of  the 

Wisconsin  Statutes,  which  provides  that  (summarize  the  statute)  .  Violating  this 

statute  does  not  necessarily  constitute  a  high  degree  of  negligence.  You  may 

consider  this  along  with  all  the  other  evidence  in  determining  whether  the 

defendant's  conduct  constituted  a  high  degree  of  negligence.] 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1300  was  originally  published  in  1969  and  revised  in  1986,  1988,  and  1995.  This 
revision  was  approved  by  the  Committee  in  December  2006  and  involved  adoption  of  a  new  format  and 
nonsubstantive  changes  to  the  text. 

Section  941.01  was  modified  by  1987  Wisconsin  Act  399  as  part  of  the  revision  of  the  homicide 
statutes.  Former  subsection  (2)  was  repealed.  It  had  defined  the  term  "high  degree  of  negligence."  It  was 
apparently  intended  that  the  definition  of  "criminal  negligence"  in  §  939.25,  also  created  by  the  homicide 
revision,  apply  to  violations  of  §  941.01,  although  no  specific  cross-reference  was  included.  The  Judicial 
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Council  Note  to  §  941.01  in  1987  Senate  Bill  191  provided:  "See  s.  939.25,  stats.,  and  the  NOTE  thereto." 
Section  939.25  is  the  statute  defining  "criminal  negligence." 

Since  the  statute  continues  to  use  "high  degree  of  negligence,"  the  instruction  follows  the  statutory 
language.  The  definition  of  the  term  is  essentially  the  same  as  the  definition  used  for  "criminal  negligence," 
since  it  appears  clear  that  the  use  of  the  definition  was  intended.  In  any  event,  the  change  is  not  believed  to 
be  a  substantively  significant  one.  The  only  difference  between  the  definition  for  "criminal  negligence" 
under  the  revised  statute  and  "high  degree  of  negligence"  under  prior  law  is  the  substitution  of  "substantial" 
for  "high  probability  of'  in  the  phrase,  "substantial  and  unreasonable  risk  of  death  or  great  bodily  harm." 

Related  offenses  are  defined  in  §  346.62,  Reckless  Driving.  They  apply  to  offenses  committed  on  a 
highway.  See  Wis  Jl-Criminal  2650-2654. 

1.  Section  941.01  applies  to  "the  operation  of  a  vehicle,  not  upon  a  highway  as  defined  in  §  340.01." 
This  distinguishes  the  offense  from  reckless  driving  under  §  346.62,  which  requires  that  the  vehicle  be 
operated  "on  a  highway"  or  on  "premises  held  out  to  the  public  for  use  of  their  vehicles. . . ."  See  §  346.61 
and  Wis  Jl-Criminal  2600,  Sec.  I. 

"Highway"  includes  the  entire  platted  or  dedicated  right-of-way  of  a  public  road;  it  is  not  limited  to  the 
paved  portion  or  the  paved  portion  plus  the  shoulder.  E.J.H.  v.  State.  1 12  Wis. 2d  439,  234  N.W.2d  77 
(1983). 

2.  The  Criminal  Code  does  not  define  "operate."  If  a  definition  is  needed,  the  one  provided  in 
§  346.63(3)(b)  may  be  appropriate:  "Operate  means  the  physical  manipulation  or  activation  of  any  of  the 
controls  of  a  motor  vehicle  necessary  to  put  in  motion."  See  Milwaukee  County  v.  Proegler.  95  Wis.2d  6 1 4, 
291  N.W.2d  608  (Ct.  App.  1980),  which  interprets  §  346. 63(3 )(b).  Also  see  Milwaukee  v.  Richards.  269 
Wis.  570,  69  N.W.2d  445  (1955);  State  v.  Hall.  271  Wis.  450,  73  N.W.2d  585  (1955);  and  Monroe  Countv 
v.  Kruse.  76  Wis.2d  126,  250  N.W.2d  375  (1977),  which  provide  a  definition  of  "operate"  used  before  the 
§  346.63  definition  was  enacted. 

Also  see  "What  Constitutes  Driving,  Operating,  Or  Being  In  Control  Of  Motor  Vehicle  For  Purposes 
Of  Driving  While  Intoxicated  Statute  Or  Ordinance,"  93  A.L.R.3d  7  (1979). 

3.  If  there  is  a  question  whether  a  device  is  a  "vehicle,"  add  the  following  which  is  adapted  from 
§  939.22(44): 

"Vehicle"  means  any  self-propelled  device  for  moving  persons  or  property  or  pulling  implements 

from  one  place  to  another,  whether  such  device  is  operated  on  land,  rails,  water,  or  in  the  air. 

4.  Regarding  the  "not  upon  a  highway"  requirement,  see  note  1 .  supra. 

5.  The  definition  of  "high  degree  of  negligence"  uses  the  definition  of  "criminal  negligence"  provided 
in  §  939.25.  See  the  Comment  preceding  note  1.  supra. 

The  Committee  concluded  that  this  definition,  which  highlights  the  three  significant  components  of  the 
statutory  definition,  is  preferable  to  the  one  formerly  used,  which  began  by  defining  "ordinary  negligence." 
See  Wis  Jl-Criminal  925  for  a  complete  discussion  of  the  Committee's  rationale  for  adopting  this  definition 
and  for  optional  material  that  may  be  added  if  believed  to  be  necessary. 
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6.  Wis  JI-Criminal925  includes  two  additional  paragraphs:  one  describing  "ordinary  negligence"  and 
one  explaining  how  "criminal  negligence"  differs. 

7.  The  suggested  instruction  on  the  effect  of  violation  of  a  safety  statute  is  intended  to  comply  with 
the  decision  of  the  Wisconsin  Supreme  Court  in  State  v.  Dvess.  124  Wis.2d  525,  370  N.W.2d  222  (1985). 
See  note  6,  Wis  Jl-Criminal  1170.  To  be  applicable  to  this  offense,  it  must  be  established  that  the  safety 
statute  does  apply  to  operating  "not  on  a  highway." 
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1302  HIGHWAY  OBSTRUCTION  —  §  941.03 

[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1302  was  originally  published  in  1974  and  revised  in  1980.  It  was 
withdrawn  in  1988. 

This  instruction  is  withdrawn  because  §  941.03  was  repealed  by  1987  Wisconsin  Act  399  as 
part  of  the  revision  of  the  homicide  and  related  statutes.  The  effective  date  of  the  repeal  is 
January  1,  1989. 

The  conduct  prohibited  by  §  941.03  is  now  covered  by  §  94130,  Recklessly  Endangering 
Safety.  (Judicial  Council  Note  to  §  941.03,  1987  Senate  Bill  191.)  Wis  Jl-Criminal  1345  and  1347 
apply  to  violations  of  §  941.30. 
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1305  ENDANGERING  SAFETY  BY  USE  OF  A  DANGEROUS  WEAPON: 
OPERATING  OR  GOING  ARMED  WITH  A  FIREARM  WHILE  UNDER  THE 
INFLUENCE  OF  AN  INTOXICANT  —  §  941.20(l)(b) 


[INSTRUCTION  RENUMBERED  -  SEE  WIS  JI-CRIMINAL  1321.] 


COMMENT 

Wis  Jl-Criminal  1305  was  renumbered  to  Wis  Jl-Criminal  1321  in  August  1995. 
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1310  NEGLIGENT  HANDLING  OF  BURNING  MATERIAL  —  §  941.10 

Statutory  Definition  of  the  Crime 

Negligent  handling  of  burning  material,  as  defined  in  §  941.10  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  handles  burning  material  in  a  highly  negligent  manner. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  handled  burning  material. 

2.  The  defendant  did  so  in  a  manner  constituting  criminal  negligence.1 

The  Meaning  of  ’’Criminal  Negligence" 

"Criminal  negligence"  means: 

•  the  defendant's  handling  of  burning  material  created  a  risk  of  death  or  great 
bodily  harm;  and 

•  the  risk  of  death  or  great  bodily  harm  was  unreasonable  and  substantial;  and 

•  the  defendant  should  have  been  aware  that  (his)  (her)  handling  of  burning 
material  created  the  unreasonable  and  substantial  risk  of  death  or  great  bodily 
harm. 

IF  REFERENCE  TO  ORDINARY  NEGLIGENCE  IS  BELIEVED  TO 
BE  HELPFUL  OR  NECESSARY  SEE  WIS  JI-CRIMINAL  925.2 
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IF  EVIDENCE  OF  VIOLATION  OF  A  SAFETY  STATUTE  HAS  BEEN 
RECEIVED,  ADD  THE  FOLLOWING:3 

[Evidence  has  been  received  that  the  defendant  violated  section _ of  the 

Wisconsin  Statutes,  which  provides  that  (summarize  the  statute!  .  Violating  this 
statute  does  not  necessarily  constitute  a  criminal  negligence.  You  may  consider  this 
along  with  all  the  other  evidence  in  determining  whether  the  defendant's  conduct 
constituted  criminal  negligence.] 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1310  was  originally  published  in  1974  and  revised  in  1989  and  1995.  This  revision  was 
approved  by  the  Committee  in  December  2006  and  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text. 

Section  94 1 .0 1  was  amended  by  1 987  Wisconsin  Act  399  as  part  of  the  revision  of  the  homicide  statutes. 
The  offense  was  redefined  to  require  either  "criminal  negligence"  or  the  creation  of  a  substantial  and 
unreasonable  risk  of  serious  damage  to  property.  "Criminal  negligence"  is  defined  in  new  §  939.25  in 
essentially  the  same  way  as  "high  degree  of  negligence"  was  defined  under  prior  law.  The  only  change  was 
the  substitution  of  "substantial"  for  "high  probability  of'  in  the  phrase  "substantial  and  unreasonable  risk  of 
death  or  great  bodily  harm." 

1 .  The  instruction  defines  the  offense  in  terms  of  "criminal  negligence"  being  the  conduct  alleged. 
The  statute  provides  an  alternative:  "or  under  circumstances  in  which  the  person  should  realize  that  a 
substantial  and  unreasonable  risk  of  serious  damage  to  another's  property  is  created."  If  that  alternative  is 
used,  the  second  element  should  be  rephrased  as  follows: 

2.  The  defendant  did  so  under  circumstances  in  which  the  defendant  should  have  realized  that 

a  substantial  and  unreasonable  risk  of  serious  damage  to  another's  property  is  created. 
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2.  Wis  JI-Criminal925  includes  two  additional  paragraphs:  one  describing  "ordinary  negligence"  and 
one  explaining  how  "criminal  negligence"  differs. 

3.  The  suggested  instruction  on  the  effect  of  violation  of  a  safety  statute  is  intended  to  comply  with 
the  decision  of  the  Wisconsin  Supreme  Court  in  State  v.  Dvess.  124  Wis.2d  525,  370  N.W.2d  222  (1985). 
See  note  6,  Wis  Jl-Criminal  1 170. 
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1316  GIVING  A  FALSE  ALARM  —  §  941.13 

Statutory  Definition  of  the  Crime 

Giving  a  false  alarm,  as  defined  in  §  941.13  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  intentionally  gives  a  false  alarm  to  any  public  officer  or  employee, 
whether  by  means  of  a  fire  alarm  system  or  otherwise. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  gave  an  alarm  to  a  public  (officer)  (employee)  by  means  of  fire  alarm 
system  or  otherwise.1 

2.  The  alarm  was  false. 

3 .  The  defendant  intentionally  gave  the  false  alarm. 

"Intentionally"  requires  that  the  defendant  acted  with  the  mental  purpose2  to  give 
a  false  alarm  to  a  public  (officer)  (employee).  It  further  requires  that  the  defendant 
knew  that  the  person  was  a  public  (officer)  (employee)  and  knew  the  alarm  was  a 
false  alarm. 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  13 16  was  originally  published  in  1974  and  revised  in  1977  and  1995.  This  revision  was 
approved  by  the  Committee  in  December  2006  and  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text. 

1 .  If  a  definition  of  "public  officer"  or  "public  employee"  is  needed,  see  §  939.23(30)  which  provides 
definitions  of  those  terms. 

2.  When  appropriate  add:  "or  was  aware  that  his  conduct  was  practically  certain  to  cause  that  result." 
See  §  939.23(3)  and  Wis  Jl-Criminal  923B. 
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1317  INTERFERING  WITH  A  FIRE  ALARM  SYSTEM  —  §  941.12(1) 

Statutory  Definition  of  the  Crime 

Interfering  with  a  fire  alarm  system,  as  defined  in  §  941.12(1)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  interferes  with  the  proper  functioning  of 
a  fire  alarm  system. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  interfered  with  the  proper  functioning  of  a  fire  alarm  system. 

2.  The  defendant  intentionally  interfered  with  the  proper  functioning  of  a  fire  alarm 
system. 

"Intentionally"  requires  that  the  defendant  acted  with  the  mental  purpose1  to 
interfere  with  the  proper  functioning  of  a  fire  alarm  system. 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  13 17  was  originally  published  in  1974  and  revised  in  1977  and  1995.  This  revision  was 
approved  by  the  Committee  in  December  2006  and  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text. 

Section  941.12(1)  also  prohibits  interference  with  the  efforts  of  the  fire  fighters.  See  Wis  Jl-Criminal 
1318. 

1 .  When  appropriate  add:  "or  was  aware  that  his  conduct  was  practically  certain  to  cause  that  result." 
See  §  939.23(3)  and  Wis  Jl-Criminal  923B. 
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1318  INTERFERENCE  WITH  FIRE  FIGHTING  —  §  941.12(1) 

Statutory  Definition  of  the  Crime 

Interference  with  fire  fighting,  as  defined  in  §  941.12(1)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  interferes  with  the  lawful  efforts  of  fire 
fighters  to  extinguish  a  fire. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  interfered  with  the  lawful  efforts  of  fire  fighters  to  extinguish  a  fire. 

2.  The  defendant  intentionally  interfered  with  the  lawful  efforts  of  fire  fighters  to 
extinguish  a  fire. 

"Intentionally"  requires  that  the  defendant  acted  with  the  mental  purpose1  to 
interfere  with  the  lawful  efforts  of  fire  fighters  to  extinguish  a  fire. 

3.  The  defendant  knew  that  (he)  (she)  was  interfering  with  the  lawful  efforts  of  fire 
fighters  to  extinguish  a  fire.2 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
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if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1318  was  originally  published  in  1974  and  revised  in  1977  and  1995.  This  revision  was 
approved  by  the  Committee  in  December  2006  and  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text. 

Section  941.12(1)  also  prohibits  interference  with  the  proper  functioning  of  a  fire  alarm  system..  See 
Wis  Jl-Criminal  1317. 

1 .  When  appropriate  add:  "or  was  aware  that  his  conduct  was  practically  certain  to  cause  that  result." 
See  §  939.23(3)  and  Wis  Jl-Criminal  923B. 

2.  Section  939.23(3)  provides  that  when  the  word  "intentionally"  is  used  in  a  criminal  statute,  it 
requires  knowledge  of  those  facts  necessary  to  make  the  conduct  criminal  and  which  follow  the  word 
"intentionally"  in  the  statute.  Here,  this  requires  knowledge  that  those  with  whom  the  defendant  interfered 
were  fire  fighters  and  knew  that  they  were  engaged  in  lawful  efforts  to  extinguish  a  fire. 
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1319  INTERFERENCE  WITH  FIRE  FIGHTING  EQUIPMENT  —  §  941.12(2) 

Statutory  Definition  of  the  Crime 

Interference  with  fire  fighting  equipment,  as  defined  in  §  94 1 . 1 2(2)  of  the  Criminal  Code 
of  Wisconsin,  is  committed  by  one  who  intentionally1  (interferes  with)  (tampers  with) 
(removes)2  any  (fire  extinguisher)  (fire  hose)  (fire  fighting  equipment)3  without  authorization. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  (interfered  with)  (tampered  with)  (removed)  (a  fire  extinguisher)  (a 
fire  hose)  (fire  fighting  equipment). 

2.  The  defendant  did  so  without  authorization. 

3.  The  defendant  intentionally4  (interfered  with)  (tampered  with)  (removed)  (a  fire 
extinguisher)  (a  fire  hose)  (fire  fighting  equipment). 

"Intentionally"  requires  that  the  defendant  acted  with  the  mental  purpose  to 
(interfere  with)  (tamper  with)  (remove)  (a  fire  extinguisher)  (a  fire  hose)  (fire 
fighting  equipment). 
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4.  The  defendant  knew  that  (he)  (she)  was  (interfering  with)  (tampering  with) 
(removing)  (a  fire  extinguisher)  (a  fire  hose)  (fire  fighting  equipment)  without 
authorization.5 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  13 19  was  originally  published  in  1974  and  revised  in  1977  and  1995.  This  revision  was 
approved  by  the  Committee  in  February  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text. 

1 .  The  statement  of  the  definition  of  the  offense  includes  "  intentionally"  even  though  sec.  94 1 . 1 2(2) 
does  not  include  the  word.  When  the  instruction  was  reviewed  in  2007,  the  Committee  decided  not  to  delete 
the  reference  to  "intentionally"  —  and  its  definition  in  element  4.  —  because  it  had  been  included  in  the 
instruction  since  its  original  publication  in  1974. 

2.  Use  only  the  term  which  appropriately  describes  the  form  of  action  alleged  or  indicated  by  the 
evidence.  Continue  to  do  so  throughout  the  instruction. 

3.  Use  only  the  description  which  appropriately  describes  the  item  involved.  Continue  to  do  so 
throughout  the  instruction. 
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4.  The  instruction  includes  an  element  defining  "intentionally"  even  though  sec.  941 . 1 2(2)  does  not 
include  the  word.  See  sec.  939.23(3)  and  note  1,  supra. 

5.  The  knowledge  element  flows  from  the  Committee's  conclusion  that  "intentionally"  should  be 
included  in  the  offense  definition  despite  its  absence  from  the  offense  definition.  See  sec.  939.23(3)  and 
note  1,  supra. 
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1320  ENDANGERING  SAFETY  BY  USE  OF  A  DANGEROUS  WEAPON: 

NEGLIGENT  OPERATION  OR  HANDLING  —  §  941.20(l)(a) 

Statutory  Definition  of  the  Crime 

Endangering  safety  by  use  of  a  dangerous  weapon,  as  defined  in  §  941.20(l)(a)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  endangers  another's  safety  by  the 
negligent  operation  or  handling  of  a  dangerous  weapon. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  operated  or  handled  a  dangerous  weapon. 

2.  The  defendant  operated  or  handled  a  dangerous  weapon  in  a  manner  constituting 
criminal  negligence. 

3.  The  defendant's  operation  or  handling  of  a  dangerous  weapon  in  a  criminally 
negligent  manner  endangered  the  safety  of  another. 

Meaning  of  "Dangerous  Weapon" 

"Dangerous  weapon"  means1 

[any  firearm,  whether  loaded  or  unloaded.  A  firearm  is  a  weapon  that  acts  by  force  of 
gunpowder.] 

[any  device  designed  as  a  weapon  and  capable  of  producing  death  or  great  bodily  harm. 
"Great  bodily  harm"  means  serious  bodily  injury.2] 

[any  device  or  instrumentality  which,  in  the  manner  it  is  used  or  intended  to  be  used,  is 
likely  to  produce  death  or  great  bodily  harm.3  "Great  bodily  harm"  means  serious  bodily 
injury.4] 
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[any  electric  weapon.  An  electric  weapon  is  a  device  designed  or  used  to  immobilize  or 
incapacitate  a  person  by  the  use  of  electric  current.] 

Meaning  of  ’’Criminal  Negligence” 

"Criminal  negligence"  means:5 

•  the  defendant's  operation  or  handling  of  a  dangerous  weapon  created  a  risk  of  death 
or  great  bodily  harm;  and 

•  the  risk  of  death  or  great  bodily  harm  was  unreasonable  and  substantial;  and 

•  the  defendant  should  have  been  aware  that  (his)  (her)  operation  or  handling  of  a 
dangerous  weapon  created  the  unreasonable  and  substantial  risk  of  death  or  great 
bodily  harm. 

[IF  REFERENCE  TO  ORDINARY  NEGLIGENCE  IS  BELIEVED  TO  BE 
HELPFUL  OR  NECESSARY  SEE  WIS  JI-CRIMINAL  925.]6 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1321  in  1969  and  revised  in  1988.  It  was 
republished  as  Wis  Jl-Criminal  1320  in  1995.  This  revision  was  approved  by  the  Committee  in  August  2004 
and  involved  adoption  of  a  new  format  and  a  change  in  the  definition  of  "criminal  negligence." 

This  instruction  is  for  a  violation  of  §  941.20(l)(a),  as  amended  by  1987  Wisconsin  Act  399  as  part  of 
the  revision  of  the  homicide  statutes.  The  amended  statute  applies  to  offenses  committed  on  or  after 
January  1,  1989,  and  this  instruction  replaced  Wis  Jl-Criminal  1321  (©  1969)  for  offenses  committed  on  or 
after  that  date.  For  a  discussion  of  the  homicide  revision  generally,  and  of  the  offense  covered  by  this 
instruction,  see  the  Introductory  Comment  at  Wis  Jl-Criminal  1000. 

In  addition  to  changing  the  title  of  §  941 .20  from  "reckless  use  of  weapons"  to  "endangering  safety  by 
the  use  of  a  dangerous  weapon,"  the  homicide  revision  made  two  substantive  changes  in  subsection  (l)(a): 
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1)  it  changed  the  culpability  requirement  from  reckless  conduct  to  criminal  negligence;  and, 

2)  it  amended  the  list  of  instrumentalities  by  striking  "firearm,  airgun,  knife  or  bow  and  arrow" 
and  replacing  those  terms  with  "dangerous  weapon." 

1 .  Choose  the  alternative  supported  by  the  evidence.  They  are  based  in  the  definition  of  "dangerous 
weapon"  provided  in  §  939.22(10).  See  Wis  Jl-Criminal  910  for  footnotes  discussing  each  alternative. 

2.  The  Committee  concluded  that  defining  "great  bodily  harm"  as  "serious  bodily  injury"  is  sufficient 
in  most  cases.  See  Wis  Jl-Criminal  914  for  a  complete  definition  of  "great  bodily  harm." 

3 .  A  potential  problem  in  instructing  on  this  part  of  the  definition  of  dangerous  weapon  is  illustrated 
by  State  v.  Tomlinson.  2002  WI 91, 254  Wis.2d  502,  648  N.W.2d  367.  Tomlinson  was  charged  with  being 
party  to  the  crime  of  first  degree  reckless  homicide  while  using  a  dangerous  weapon.  In  instructing  on  the 
dangerous  weapon  penalty  enhancer  the  court  stated:  '"Dangerous  weapon'  means  a  baseball  bat."  The 
supreme  court  held  that  the  instruction  was  error,  concluding  that  it  created  a  "mandatory  conclusive 
presumption  because  it  requires  the  jury  to  find  that  Tomlinson  used  a  'dangerous  weapon' ...  if  it  first  finds 
. .  .  that  he  used  a  baseball  bat."  2002  WI  91,  Tf62. 

In  light  of  Tomlinson,  the  Committee  concluded  that  the  definition  of  "dangerous  weapon"  in  the 
instructions  should  be  revised  to  include  all  the  statutoiy  alternatives  in  the  text  of  the  instruction.  The 
alternative  to  be  used  in  a  case  like  Tomlinson  would  be  the  following: 

"Dangerous  weapon"  means  any  device  or  instrumentality  which,  in  the  manner  it  is  used  or 
intended  to  be  used,  is  likely  to  produce  death  or  great  bodily  harm.  "Great  bodily  harm"  means 
serious  bodily  injury. 

If  instructing  the  jury  in  terms  tailored  to  the  facts  of  the  case  is  believed  to  be  desirable,  a  different  approach 
for  a  baseball  bat  case  might  be  as  follows: 

The  state  alleges  that  a  baseball  bat  was  a  dangerous  weapon.  A  baseball  bat  may  be 
considered  to  be  a  dangerous  weapon  if,  in  the  manner  it  was  used,  it  was  calculated  or  likely  to 
produce  death  or  great  bodily  harm. 

4.  The  Committee  concluded  that  defining  "great  bodily  harm"  as  "serious  bodily  injury"  is  sufficient 
in  most  cases.  See  Wis  Jl-Criminal  914  for  a  complete  definition  of  "great  bodily  harm." 

5.  The  definition  of  "criminal  negligence"  is  based  on  the  one  provided  in  §  939.25.  The  Committee 
concluded  that  this  definition,  which  highlights  the  three  significant  components  of  the  statutory  definition, 
is  preferable  to  the  one  formerly  used,  which  began  by  defining  "ordinary  negligence."  See  Wis 
Jl-Criminal  925  for  a  complete  discussion  of  the  Committee's  rationale  for  adopting  this  definition  and  for 
optional  material  that  may  be  added  if  believed  to  be  necessary. 

6.  Wis  Jl-Criminal  925  includes  two  additional  paragraphs:  one  describing  "ordinary  negligence"  and 
one  explaining  how  "criminal  negligence"  differs.  It  also  includes  material  relating  to  violation  of  a  safety 
statute. 
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1321  ENDANGERING  SAFETY  BY  USE  OF  A  DANGEROUS  WEAPON: 

OPERATING  OR  GOING  ARMED  WITH  A  FIREARM  WHILE  UNDER 
THE  INFLUENCE  OF  AN  INTOXICANT  —  §  941.20(l)(b) 

Statutory  Definition  of  the  Crime 

Endangering  safety  by  use  of  a  dangerous  weapon,  as  defined  in  §  941 .20(1  )(b)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  operates  or  goes  armed  with  a 
firearm  while  (he)  (she)  is  under  the  influence  of  an  intoxicant. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  (operated)  (went  armed  with)  a  firearm. 

The  term  “firearm”  means  a  weapon  that  acts  by  the  force  of  gunpowder. 1 

The  phrase  “went  armed”  means  that  a  firearm  must  have  been  on  the 
defendant’s  person  or  that  a  firearm  must  have  been  within  the  defendant’s  reach.2 
In  addition,  the  defendant  must  have  been  aware  of  the  presence  of  the  firearm.3 

2.  The  defendant  was  under  the  influence  of  an  intoxicant  at  the  time  (he)  (she) 
(operated)  (went  armed  with)  a  firearm. 

Definition  of  “Under  the  Influence  of  an  Intoxicant” 

“Under  the  influence  of  an  intoxicant”  means  that  the  defendant’s  ability  to  handle  a 
firearm  was  materially  impaired  because  of  consumption  of  an  alcoholic  beverage.4 
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Not  every  person  who  has  consumed  alcoholic  beverages  is  “under  the  influence”  as 
that  term  is  used  here.  What  must  be  established  is  that  the  person  has  consumed  a 
sufficient  amount  of  alcohol  to  cause  the  person  to  be  less  able  to  exercise  the  clear 
judgment  and  steady  hand  necessary  to  handle  a  firearm. 

It  is  not  required  that  impaired  ability  to  operate  be  demonstrated  by  particular  unsafe 
acts.  What  is  required  is  that  the  person’s  ability  to  safely  handle  the  firearm  be  materially 
impaired. 

[IF  APPROPRIATE,  INSTRUCT  ON  THE  EVIDENTIARY 
SIGNIFICANCE  OF  ALCOHOL  TEST  RESULTS.  SEE  WIS  JI 
CRIMINAL  230  AND  232.] 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1305  in  1971  and  revised  in  1988.  It 
was  republished  as  Wis  Jl-Criminal  1321  in  1995  and  revised  in  2005  and  2014.  [Former  Wis 
Jl-Criminal  1321  was  republished  as  Wis  Jl-Criminal  1320.]  This  revision  was  approved  by  the 
Committee  in  April  2019. 

Section  941.20  was  amended  by  1987  Wisconsin  Act  399  as  part  of  the  revision  of  the  homicide 
statutes.  The  title  of  the  statute  was  changed  from  “reckless  use  of  weapons”  to  “endangering  safety  by 
use  of  a  dangerous  weapon.”  That  is  the  only  change  that  affected  the  subsection  addressed  by  the 
instruction.  The  effective  date  of  the  statutory  change  is  January  1 ,  1 989,  and  this  instruction  replaced  Wis 
JI  Criminal  1305  (©  1971)  for  offenses  committed  on  or  after  that  date. 

This  instruction  is  drafted  for  cases  involving  the  influence  of  an  intoxicant.  For  models  tailored  to 
Motor  Vehicle  Code  offenses  involving  the  influence  of  a  controlled  substance  or  the  combined  influence 
of  an  intoxicant  and  a  controlled  substance,  see  Wis  JI  Criminal  2664  and  2664A.  For  a  discussion  of 
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issues  relating  to  the  definition  of  “under  the  influence,”  see  Wis  JI  Criminal  2600  Introductory  Comment, 
Sec.  VIII. 

2003  Wisconsin  Act  97  created  §  941.20(1  )(bm)  to  provide  that  no  person  may  operate  or  go  armed 
with  a  firearm  “while  he  or  she  has  a  detectable  amount  of  a  restricted  controlled  substance  in  his  or  her 
blood.”  The  statute  applies  to  offenses  committed  on  or  after  the  Act’s  effective  date:  December  19, 
2003.  Wis  JI  Criminal  2664B  is  drafted  for  operating  a  motor  vehicle  with  a  “detectable  amount .  . . .”  and 
should  provide  a  model  for  violations  of  sub.  (l)(bm). 

The  original  version  of  this  instruction  included  language  in  element  number  one,  that  “one  is  not 
armed  with  a  firearm  unless  it  is  loaded.”  After  the  instruction  was  originally  published,  the  Committee 
received  several  inquiries  asking  why  the  offense,  unlike  those  for  other  violations  of  §  941.20  (see  Wis  JI- 
Criminal  1322  through  1324),  required  that  the  firearm  be  loaded.  The  footnote  addressing  this  point  in 
the  original  version  of  this  instruction  (©  1971)  provided: 

The  use  of  the  term  “firearm”  in  §  94 1 ,20(  1  )(b)  of  the  Criminal  Code  distinguishes  it  from  the 

Criminal  Code  definition  of  a  “dangerous  weapon,”  which  includes  an  unloaded  firearm.  Wis 

Criminal  Code  §  939.22(  1 0)  ( 1 969).  The  danger  at  which  §  94 1 ,20(  1  )(b)  is  directed  is  the  highly 

dangerous  combination  of  an  intoxicated  person  operating  or  going  armed  with  a  loaded  weapon. 

If  the  individual  is  not  intoxicated  or  the  weapon  is  not  loaded,  the  statute  is  not  violated. 

A  review  of  the  Committee’s  records  indicated  that  the  last  two  sentences  of  the  original  footnote  were 
added  at  the  specific  request  of  Assistant  Attorney  General  William  Platz.  As  a  member  of  the  committee 
that  drafted  Wisconsin’s  Criminal  Code,  his  interpretation  of  the  Code  was  given  great  weight.  Other 
members  of  the  Criminal  Jury  Instructions  Committee  in  1971  had  also  been  members  of  the  Criminal  Code 
Advisory  Committee,  making  it  likely  that  the  instruction  would  have  accurately  reflected  the  intent  of  the 
legislature.  Furthermore,  the  Wisconsin  Supreme  Court  recognized  that  views  of  Mr.  Platz  (see  State  v. 
Hoyt,  21  Wis. 2d  284,  299-300,  124  N.W.2d  47,  128  N.W.2d  645  (1964))  and  of  other  members  of  the 
Criminal  Code  Advisory  Committee  “can  properly  be  considered  as  ‘an  authoritative  statement  of 
legislative  intention.’”  State  v.  Genova,  77  Wis. 2d  141,  151,252  N.W.2d  380  (1977),  citation  omitted. 

In  2019,  the  Committee  conducted  a  review  of  updated  case  law  pertaining  to  the  definition  of 
“firearm”  in  order  to  reassess  the  requirement  that  the  firearm  be  loaded.  It  was  determined  that  at  the  time 
the  instruction  was  published,  no  statutory  definition  of  the  term  “firearm”  existed,  nor  does  one  currently 
exist.  However,  in  State  v.  Rardon,  1 85  Wis.  2d  70 1,  5 1 8  N.W.2d  330  (Ct.  App.  1994)  the  court  of  appeals 
did  provide  its  own  definition  of  the  term  “firearm”  as  “a  weapon  that  acts  by  force  of  gunpowder  to  fire  a 
projectile  irrespective  of  whether  it  is  inoperable  due  to  disassembly.  This  conclusion  furthers  the 
legislature’s  intention  that  those  convicted  of  a  felony  not  be  allowed  to  possess  any  firearms  —  operable, 
inoperable,  assembled  or  disassembled.”  Although  Rardon  concerned  Wis.  Stat  §  941.29(2)  “Possession 
of  a  firearm,”  the  Committee  determined  that  decision  provided  persuasive  authority  as  to  the  defined  term. 
Therefore,  the  Committee  concluded  that  the  requirement  that  the  firearm  be  loaded  be  removed  from  the 
first  element  of  the  instruction. 

1.  Harris  v.  Cameron.  81  Wis  239,51  N.W.  437  (1892). 

2.  This  is  the  definition  of  “went  armed”  used  in  Wis  Jl-Criminal  1335,  Carrying  A  Concealed 
Weapon.  See  note  2  of  that  instruction  for  cases  discussing  “went  armed.” 
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3.  The  “aware  of  the  presence”  requirement  was  approved  as  a  correct  statement  of  the  law  in  State 
v.  Asfoor,  where  the  court  stated  that  “[cjoncealing  or  hiding  a  weapon  precludes  inadvertence.”  75 
Wis.2d  41 1, 415,  249  N.W.2d  529  (1976).  The  concept  is  similar  to  that  involved  for  offenses  requiring 
“possession.”  See  Wis  Jl-Criminal  920.  For  cases  identifying  “aware  of  the  presence”  as  an  element  of 
the  crime,  see  note  3  of  Wis  Jl-Criminal  1335.  The  1995  revision  of  that  instruction  added  “aware  of  the 
presence”  as  a  separate  element. 

4.  The  definition  in  the  instruction  paraphrases  the  full  definition  provided  in  §  939.22(42): 

“Under  the  influence  of  an  intoxicant”  means  that  the  actor’s  ability  to  operate  a  vehicle  or  handle 
a  firearm  or  airgun  is  materially  impaired  because  of  his  or  her  consumption  of  an  alcohol 
beverage,  hazardous  inhalant,  or  of  a  controlled  substance  or  controlled  substance  analog  under 
ch.  961,  of  any  combination  of  an  alcohol  beverage,  hazardous  inhalant,  controlled  substance  and 
controlled  substance  analog,  or  of  an  alcohol  beverage  and  any  other  drug. 

Note:  “hazardous  inhalant”  was  added  to  the  definition  in  §  939.22(42)  by  2013  Wisconsin  Act  83 
[effective  date:  Dec.  14,  2013],  Act  83  also  created  a  definition  of  “hazardous  inhalant”  in  §  939.22(15). 


©  2019,  Regents,  Univ.  of  Wis. 


4 


(Rel.  No.  57-7/2019) 


1322 


WIS  J I -CRIMINAL 


1322 


1322  ENDANGERING  SAFETY  BY  USE  OF  A  DANGEROUS  WEAPON: 
INTENTIONALLY  POINTING  A  FIREARM  AT  ANOTHER  — 

§  941.20(l)(c) 

Statutory  Definition  of  the  Crime 

Endangering  safety  by  use  of  a  dangerous  weapon,  as  defined  in  §  941.20(  1)(  c)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  intentionally  points  a  firearm  at  or 
toward  another. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  pointed  a  firearm  at  or  toward  another. 

The  term  "firearm"  means  a  weapon  that  acts  by  the  force  of  gunpowder.1  It  is 
not  necessary  that  the  firearm  was  loaded  or  capable  of  being  fired.2 

2.  The  defendant  pointed  the  firearm  at  or  toward  another  intentionally. 

"Intentionally"  means  that  the  defendant  was  aware  that  (he)  (she)  was  holding 
a  firearm  and  was  aware  that  (he)  (she)  was  pointing  it  at  or  toward  another  person.3 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1323  in  1979  and  revised  in  1983  and  1988. 
It  was  renumbered  Wis  Jl-Criminal  1322  in  1995.  This  revision  was  approved  by  the  Committee  in  August 
2004. 

As  revised  by  2003  Wisconsin  Act  190  [effective  date:  April  22, 2004],  §  940.21(l)(c)  begins:  "Except 
as  provided  in  sub.  (lm)  . . ."  Subsection  (lm)  was  created  by  Act  190  and  applies  to  pointing  a  firearm  at 
a  law  enforcement  officer,  firefighter,  etc.  See  Wis  Jl-Criminal  1322A. 

Section  94 1 .20  was  amended  by  1 987  Wisconsin  Act  399  as  part  of  the  revision  of  the  homicide  statutes. 
The  title  of  the  statute  was  changed  from  "reckless  use  of  weapons"  to  "endangering  safety  by  use  of  a 
dangerous  weapon."  That  is  the  only  change  that  affected  the  subsection  addressed  by  the  instruction.  The 
effective  date  of  the  statutory  change  was  January  1,  1989,  and  this  instruction  replaced  Wis 
Jl-Criminal  1323  (©  1983)  for  offenses  committed  on  or  after  that  date. 

In  State  v.  Smith.  55  Wis.2d  304,  198  N.W.2d  630  (1972),  the  Wisconsin  Supreme  Court  held  that 
reckless  use  of  a  weapon,  pointing  a  firearm,  under  §  941.20(l)(c),  is  not  a  lesser  included  offense  of  armed 
robbery. 

1 .  The  term  "firearm"  is  considered  to  mean  a  weapon  that  acts  by  the  force  of  gunpowder.  See,  for 
example,  Harris  v.  Cameron.  81  Wis.  239,  51  N.W.  437  (1892).  This  definition  excludes  air  guns. 

2.  Volume  V.  1953  Judiciary  Committee  Report  on  the  Criminal  Code.  Wisconsin  Legislative 
Council,  page  83  (February  1953). 

3 .  This  is  the  explanation  of  the  meaning  of  "intentionally"  in  the  context  of  this  offense  provided  in 
the  1953  Judiciary  Committee  Report  on  the  Criminal  Code,  Wisconsin  Legislative  Council,  page  83 
(February  1953).  For  a  discussion  of  the  word  "intentionally"  as  defined  in  §  939.23,  see  Wis 
Jl-Criminal  923A  and  923B. 
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1322A  ENDANGERING  SAFETY  BY  USE  OF  A  DANGEROUS  WEAPON: 
INTENTIONALLY  POINTING  A  FIREARM  AT  A  LAW 
ENFORCEMENT  OFFICER,  FIRE  FIGHTER,  ETC.  —  §  941.20(lm) 

THIS  INSTRUCTION  IS  DRAFTED  FOR  A  CASE  WHERE  THE  ALLEGED 
VICTIM  IS  A  LAW  ENFORCEMENT  OFFICER.  THE  STATUTE  ALSO 
APPLIES  TO  OFFENSES  AGAINST  FIRE  FIGHTERS,  EMERGENCY 
MEDICAL  SERVICES  PRACTITIONERS,1  EMERGENCY  MEDICAL 
RESPONDERS,2  AMBULANCE  DRIVERS,3  AND  COMMISSION  WARDENS.4 
SUBSTITUTE  THE  APPROPRIATE  TERM  AS  REQUIRED. 


Statutory  Definition  of  the  Crime 

Endangering  safety  by  use  of  a  dangerous  weapon,  as  defined  in  §  941.20(lm)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  intentionally  points  a  firearm  at  or 
toward  a  law  enforcement  officer  who  is  acting  in  an  official  capacity  and  who  the  person 
knows  or  has  reason  to  know  is  a  law  enforcement  officer. 

State’s  Burden  of  Proof 


Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 


Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  pointed  a  firearm  at  or  toward  (name  of  victim)  . 

The  term  "firearm"  means  a  weapon  that  acts  by  the  force  of  gunpowder.  '1  It  is 
not  necessary  that  the  firearm  was  loaded  or  capable  of  being  fired.6 

2.  The  defendant  pointed  the  firearm  at  or  toward  (name  of  victim)  intentionally. 
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"Intentionally"  means  that  the  defendant  was  aware  that  (he)  (she)  was  holding 
a  firearm  and  was  aware  that  (he)  (she)  was  pointing  it  at  or  toward  another  person.7 

3.  (Name  of  victim)  was  a  law  enforcement  officer. 

[A  (insert  title,  e.g.,  sheriff)  is  a  law  enforcement  officer.]8 

4.  (Name  of  victim)  was  acting  in  an  official  capacity. 

(Insert  title,  e.g.,  sheriffs)  act  in  an  official  capacity  if  they  perform  duties  that 
they  are  employed  to  perform.  A  (insert  title,  e.g.,  sheriff)  who  performs  acts  for 
personal  reasons  that  are  not  within  the  responsibilities  of  a  (insert  title,  e.g., 
sheriff)  does  not  act  in  an  official  capacity.9  (The  responsibilities  of  a  (insert  title, 
e.g.,  sheriff)  include:  _ ,)10 

5.  The  defendant  knew  or  had  reason  to  know  that  (name  of  victim)  was  a  law 
enforcement  officer.1 1 

Deciding  About  Intent  and  Knowledge 

Y ou  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  or  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1 322A  was  originally  published  in  2005.  This  revision  was  approved  by  the  Committee 
in  December  2017;  it  reflects  changes  in  terminology  made  by  2017  Wisconsin  Act  12. 

This  instruction  is  for  the  felony  offense  defined  by  §  941.20(lm),  which  was  created  by  2003 
Wisconsin  Act  190.  [Effective  date:  April  22,  2004.] 

2017  Wisconsin  Act  1 2  [effective  date:  June  23, 2017]  changed  the  terminology  used  in  the  statute  from 
"emergency  medical  technician"  to  "emergency  medical  services  practitioner"  and  from  "first  responder"  to 
"emergency  medical  responder." 

The  instruction  is  drafted  for  a  case  where  a  law  enforcement  officer  is  the  alleged  victim.  The  statute 
also  applies  to  offenses  against  fire  fighters,  emergency  medical  services  practitioners,  emergency  medical 
responders,  ambulance  drivers,  and  commission  wardens.  For  cases  involving  alleged  victims  other  than  law 
enforcement  officers,  the  appropriate  term  should  be  substituted  throughout. 

1.  Section  941. 20(1  m)(a)2.  provides:  '"Emergency  medical  services  practitioner'  has  the  meaning 
given  in  s.  256.01(5)." 

2.  Section  941.20(lm)(a)lt.  provides:  "'Emergency  medical  responder'  has  the  meaning  given  in  s. 
256.01(4p)." 

3.  Section  941.20(  lm)(a)l.  provides:  "'Ambulance'  has  the  meaning  given  in  s.  256.0 1  ( It)." 

4.  Section  939.22(5)  provides:  "'Commission  warden'  means  a  conservation  warden  employed  by  the 
Great  Lakes  Indian  Fish  and  Wildlife  Commission." 

5.  The  term  "firearm"  is  considered  to  mean  a  weapon  that  acts  by  the  force  of  gunpowder.  See,  for 
example,  Harris  v.  Cameron,  81  Wis.  239,  5 1  N. W.  437  ( 1 892).  This  definition  excludes  air  guns. 

6.  Volume  V.  1953  Judiciary  Committee  Report  on  the  Criminal  Code,  Wisconsin  Legislative 
Council,  page  83  (February  1953). 

7.  This  is  the  explanation  of  the  meaning  of  "intentionally"  with  regard  to  the  offense  defined  in 
§  94 1.20(1  )(c).  See  note  3,  Wis  Jl-Criminal  1322. 

8.  The  bracketed  sentence  is  to  be  used  only  when  a  law  enforcement  officer  is  the  alleged  victim. 

In  the  Committee's  judgment,  the  jury  may  be  told,  for  example,  that  a  sheriff  is  a  law  enforcement 
officer.  It  is  still  for  the  jury  to  be  satisfied  that,  for  example,  the  victim  was  a  sheriff. 

"Law  enforcement  officer"  is  defined  in  §  102.475(8)(c): 

(c)  "Law  enforcement  officer"  means  any  person  employed  by  the  state  or  any  political 

subdivision  for  the  purpose  of  detecting  and  preventing  crime  and  enforcing  laws  or  ordinances 
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and  who  is  authorized  to  make  arrests  for  violations  of  the  laws  or  ordinances  the  person  is 
employed  to  enforce,  whether  that  enforcement  authority  extends  to  all  laws  or  ordinances  or  is 
limited  to  specific  laws  or  ordinances. 

See  notes  1-3,  supra,  for  references  to  statutory  definitions  for  victims  other  than  law  enforcement 
officers. 

9.  The  definition  of  "official  capacity"  is  taken  from  Wis  J  [-Criminal  915.  See  the  Comment  to  that 
instruction  for  further  discussion. 

1 0.  The  duties,  powers,  or  responsibilities  of  some  public  officers,  officials,  and  employees  are  set  forth 
in  the  Wisconsin  Statutes  or  Administrative  Code.  When  that  is  the  case,  the  Committee  suggests  using  the 
sentence  in  brackets  and  describing  the  duties  in  the  blank.  The  Committee  has  concluded  that  the  jury  may 
be  informed  of  the  law  that  declares  what  a  person's  official  duties  are  without  running  the  risk  of  directing 
a  verdict  on  an  element  of  the  crime.  It  is  still  for  the  jury  to  determine  whether  the  person  was  performing 
the  duty  in  the  particular  case.  But  see,  State  v.  Jensen,  2007  WI  App  256,  306  Wis. 2d  572,  743  N.W.2d 
468;  and.  State  v.  Schultz,  2007  WI  App  257,  306  Wis.2d  598,  743  N.W.2d  823. 

1 1 .  The  mental  element  -  "knows  or  has  reason  to  know"  -  is  set  forth  in  the  definition  of  the  offense 
in  §  941 ,20(  lm)(b). 
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1323  ENDANGERING  SAFETY  BY  USE  OF  A  DANGEROUS  WEAPON: 
DISCHARGING  A  FIREARM  WITHIN  100  YARDS  OF  BUILDING  — 

§  941.20(l)(d) 

Statutory  Definition  of  the  Crime 

Endangering  safety  by  use  of  a  dangerous  weapon,  as  defined  in  §  941.20(l)(d)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  while  on  the  lands  of  another 
discharges  a  firearm  within  100  yards  of  any  building  devoted  to  human  occupancy  situated 
on  and  attached  to  the  lands  of  another  without  the  express  permission  of  the  owner  or 
occupant  of  the  building. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  discharged  a  firearm. 

The  term  "firearm"  means  a  weapon  that  acts  by  the  force  of  gunpowder.1  To 
"discharge  a  firearm"  simply  means  to  shoot  a  gun. 

2.  The  defendant  shot  the  gun  while  on  lands  belonging  to  someone  else. 

3.  The  defendant  shot  the  gun  within  100  yards  of  a  building2  devoted  to  human 
occupancy  and  situated  on  and  attached  to  the  lands  of  another. 

4.  The  defendant  shot  the  gun  without  the  express  permission  of  the  (owner) 
(occupant)  of  the  building. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1322  in  1983  and  revised  in  1988  and  1990. 
It  was  renumbered  Wis  Jl-Criminal  1323  in  1995.  This  revision  was  approved  by  the  Committee  in  August 
2004  and  involved  adoption  of  a  new  format. 

Section  94 1 .20  was  amended  by  1 987  Wisconsin  Act  399  as  part  of  the  revision  of  the  homicide  statutes. 
The  title  of  the  statute  was  changed  from  "reckless  use  of  weapons"  to  "endangering  safety  by  use  of  a 
dangerous  weapon."  That  is  the  only  change  that  affected  the  subsection  addressed  by  the  instruction.  The 
effective  date  of  the  statutory  change  was  January  1,  1989,  and  this  instruction  replaced  Wis 
Jl-Criminal  1322  (©  1983)  for  offenses  committed  on  or  after  that  date. 

1 .  The  term  "firearm"  is  considered  to  mean  a  weapon  that  acts  by  the  force  of  gunpowder.  See,  for 
example,  Harris  v,  Cameron.  81  Wis.  239,  51  N.W.  437  (1892).  This  definition  excludes  air  guns. 

2.  Section  941.20(l)(d)  was  revised  by  1989  Wisconsin  Act  131  (effective  date:  March  31,  1990) 
to  include  "house  trailer  or  mobile  home"  within  the  definition  of  "building."  The  revised  definition 
provides:  "'Building'  as  used  in  this  paragraph  includes  any  house  trailer  or  mobile  home,  but  does  not 
include  any  tent,  bus,  truck,  vehicle  or  similar  portable  unit." 
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1324  ENDANGERING  SAFETY  BY  USE  OF  A  DANGEROUS  WEAPON: 
DISCHARGING  A  FIREARM  INTO  A  VEHICLE  OR  BUILDING  — 

§  941.20(2)(a) 

Statutory  Definition  of  the  Crime 

Endangering  safety  by  use  of  a  dangerous  weapon,  as  defined  in  §  941.20(2)(a)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  intentionally  discharges  a  firearm  into 
a  vehicle  or  building  under  circumstances  in  which  (he)  (she)  should  realize  there  might  be 
a  human  being  present  therein. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  discharged  a  firearm  into1  a  (building)2  (vehicle). 

The  term  "firearm"  means  a  weapon  that  acts  by  the  force  of  gunpowder.3  To 
"discharge  a  firearm"  simply  means  to  shoot  a  gun. 

2.  The  defendant  did  so  intentionally. 

"Intentionally"  means  that  the  defendant  acted  with  the  purpose  to  shoot  the  gun 
and  to  shoot  it  into  the  (building)  (vehicle).4 

3 .  Under  the  circumstances,  the  defendant  should  have  realized  that  there  might  be  a 
human  being  present  in  the  (building)  (vehicle). 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1324  was  originally  published  in  1983  and  revised  in  1988,  1995,  and  2005.  This 
revision  made  non-substantive  editorial  corrections. 

Section  94 1 .20  was  amended  by  1 987  Wisconsin  Act  399  as  part  of  the  revision  of  the  homicide  statutes. 
The  title  of  the  statute  was  changed  from  "reckless  use  of  weapons"  to  "endangering  safety  by  use  of  a 
dangerous  weapon."  That  is  the  only  change  that  affected  the  subsection  addressed  by  the  instruction.  The 
effective  date  of  the  statutory  change  was  January  1,  1989,  and  this  instruction  replaced  Wis 
Jl-Criminal  1322  (©  1983)  for  offenses  committed  on  or  after  that  date. 

1 .  In  State  v,  Grady.  175  Wis. 2d  553,  558,  499  N.W.2d  285  (Ct.  App.  1993),  the  court  approved  the 
following  trial  court  instruction  on  the  meaning  of  "into": 

"Into"  means  from  the  outside  to  the  inside  of,  advancing  or  continuing  forward. 

A  shooting  into  a  house  occurs  when  a  bullet  penetrates  the  outside  of  the  house  or  building, 

however  slight  the  penetration.  It  does  not  require  that  there  be  any  set  distance  of  penetration. 

Grady's  conviction  was  affirmed  where  the  evidence  showed  that  bullets  he  fired  were  embedded  in  the 
house's  outside  wall. 

2.  Section  941 ,20(l)(d),  which  defines  an  offense  very  much  like  this  one,  includes  the  following: 
"'Building'  as  used  in  this  paragraph  includes  any  house  trailer  or  mobile  home,  but  does  not  include  any  tent, 
bus,  truck,  vehicle  or  similar  portable  unit." 

3.  The  term  "firearm"  is  considered  to  mean  a  weapon  that  acts  by  the  force  of  gunpowder.  See,  for 
example,  Harris  v.  Cameron.  81  Wis.  239,  51  N.W.  437  (1892).  This  definition  excludes  air  guns. 

4.  Under  the  Criminal  Code,  the  word  "intentionally"  means  that  the  defendant  either  has  a  purpose 
to  do  the  thing  or  cause  the  result  specified  or  is  aware  that  his  or  her  conduct  is  practically  certain  to  cause 
that  result.  See  §  939.23(3)  and  Wis  Jl-Criminal  923A  and  923B. 
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1325  POSSESSION  OF  PISTOL  BY  MINOR:  MINOR  GOING  ARMED  WITH 
A  PISTOL  —  §  941.22 

1326  SALE,  LOAN,  OR  GIFT  OF  PISTOL  TO  MINOR  —  §  941.22 

[INSTRUCTIONS  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1325  was  originally  published  in  1974. 

Wis  Jl-Criminal  1326  was  originally  published  in  1974  and  was  revised  in  1980. 

Both  instructions  were  withdrawn  in  1989  because  the  statute  with  which  they  deal  was 
repealed  by  1987  Wisconsin  Act  332,  effective  July  1,  1989.  Roughly  equivalent  offenses  are  defined 
in  §  948.60.  See  Wis  Jl-Criminal  2176  and  2177. 
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1327  ENDANGERING  SAFETY  BY  USE  OF  A  DANGEROUS  WEAPON: 

INTENTIONALLY  DISCHARGING  A  FIREARM  FROM  A  VEHICLE  — 

§  941.20(3) 

Statutory  Definition  of  the  Crime 

Endangering  safety  by  use  of  a  dangerous  weapon,  as  defined  in  §  941.20(3)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  intentionally  discharges  a  firearm 
from  a  vehicle  while  on  a  highway1  at  or  toward  (another  person)  (any  building)  (another 
vehicle).2 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements  are 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  discharged  a  firearm  from  a  vehicle3  while  on  a  highway.4 

The  term  "firearm"  means  a  weapon  that  acts  by  the  force  of  gunpowder.  To 
"discharge  a  firearm"  simply  means  to  shoot  a  gun.5 

2.  The  defendant  shot  the  gun  at  or  toward  (another  person)  (a  building)  (another 
vehicle).6 

3.  The  defendant  shot  the  gun  intentionally. 

This  requires  that  the  defendant  acted  with  the  purpose  to  discharge  the  firearm 
at  or  toward  (another  person)  (a  building)  (another  vehicle). 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  fmd  the  defendant  not  guilty. 
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COMMENT 

Wis  JI  Criminal  1327  was  originally  published  in  1994.  This  revision  was  approved  by  the  Committee 
in  August  2004. 

Sub.  (3)  of  §  941.20  was  created  by  1993  Wisconsin  Act  94  (effective  date:  Dec.  25, 1993).  Violations 
of  sub.  (3),  referred  to  as  "drive-by  shootings,"  are  closely  related  to  offenses  defined  in  §  941.20(l)(d), 
discharging  a  firearm  within  100  yards  of  a  building  devoted  to  human  occupancy,  and  in  §  941.20(2), 
discharging  a  firearm  into  a  vehicle  or  building. 

1 .  The  statute  also  applies  to  the  discharge  of  a  firearm  "on  a  vehicle  parking  lot  that  is  open  to  the 
public."  If  a  parking  lot  is  involved,  the  instruction  would  have  to  be  modified  to  substitute  that  phrase 
wherever  "on  a  highway"  appears. 

2.  The  phrases  in  parentheses  are  adapted  from  the  alternatives  found  in  sub.  (3)(a)l.  and  2.  Sub. 
(3)(a)  refers  to  discharging  a  firearm  "under  any  of  the  following  circumstances  .  .  .  :  1.  The  person 
discharges  the  firearm  at  or  toward  another.  2.  The  person  discharges  the  firearm  at  or  toward  any  building 
or  other  vehicle."  Thus,  the  firearm  must  be  discharged  at  or  toward  another  person,  any  building,  or  another 
vehicle,  as  reflected  in  the  instruction. 

3.  "Vehicle"  is  defined  in  §  939.22(44). 

4.  The  statutory  definition  of  the  offense  explicitly  refers  to  "a  highway,  as  defined  in  s.  340.01(22)." 
The  Committee  concluded  that  it  was  not  necessary  to  include  that  definition  in  the  instruction  for  the  usual 
case.  If  definition  of  "highway"  is  needed,  obviously  the  one  provided  in  §  340.01(22)  should  be  used. 

The  statute  also  applies  to  violations  that  take  place  "on  a  vehicle  parking  lot  that  is  open  to  the  public." 
See  note  1,  supra. 

5.  These  definitions  are  those  used  for  other  violations  of  §  941.20.  See  Wis  Jl-Criminal  1322. 

6.  See  note  2,  supra. 
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1328  DISARMING  A  PEACE  OFFICER  —  §  941.21 

Statutory  Definition  of  the  Crime 

Disarming  a  peace  officer,  as  defined  in  §  941.21  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  intentionally  disarms  a  peace  officer  who  is  acting  in  an  official 
capacity  by  taking  a  dangerous  weapon'  from  the  officer  without  consent. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  of  victim)  was  a  peace  officer. 

[A  (insert  title,  e.g.,  —  "sheriff ")  is  a  peace  officer.]2 

2.  (Name  of  victim)  was  acting  in  an  official  capacity. 

(Insert  title,  e.g..  —  "sheriffs") 3  act  in  an  official  capacity  when  they  perform 
duties  that  they  are  employed  to  perform.4  [The  duties  of  a  (insert  title,  e.g..  — 
"sheriff1!  include:  _ .]5 

3 .  The  defendant  disarmed  (name  of  victim)  by  taking  a  dangerous  weapon  from 
(him)  (her). 

(This  applies  to  any  dangerous  weapon  that  the  officer  was  carrying  or  that  was 
in  an  area  within  the  officer's  immediate  presence.)6 
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4.  (Name  of  victim)  did  not  consent  to  the  taking  of  the  dangerous  weapon. 

5.  The  defendant  committed  the  acts  intentionally. 

"Intentionally"  requires  that  the  defendant  acted  with  the  mental  purpose  of 
taking  the  dangerous  weapon  from  a  peace  officer.7  It  further  requires  that  the 
defendant  knew  that  (name  of  victim)  was  a  peace  officer  acting  in  an  official 
capacity  and  knew  that  (name  of  victim)  did  not  consent  to  the  taking  of  the 
dangerous  weapon.8 

Meaning  of  "Dangerous  Weapon" 

"Dangerous  weapon"  means9 

[any  firearm,  whether  loaded  or  unloaded.  A  firearm  is  a  weapon  that  acts  by  force  of 
gunpowder.] 

[any  device  designed  as  a  weapon  and  capable  of  producing  death  or  great  bodily  harm. 
"Great  bodily  harm"  means  serious  bodily  injury.10] 

[any  device  or  instrumentality  which,  in  the  manner  it  is  used  or  intended  to  be  used,  is 
likely  to  produce  death  or  great  bodily  harm.  "Great  bodily  harm"  means  serious  bodily 
injury.11]12 

[any  electric  weapon.  An  electric  weapon  is  a  device  designed  or  used  to  immobilize  or 
incapacitate  a  person  by  the  use  of  electric  current.] 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1328  was  originally  published  in  1988  and  revised  in  1994,  1996,  and  2007.  This 
revision  was  approved  by  the  Committee  in  February  2008;  it  revised  the  definition  of  "official  capacity." 

1.  Section  941.21  was  amended  by  1995  Wisconsin  Act  339  (effective  date:  June  1,  1996)  to  refer 
not  only  to  any  dangerous  weapon  but  also  to  "any  device  or  container  described  under  s.  941.26(l)(b)  or 
(4)(a)."  The  reference  to  §  941.26(l)(b)  is  to  containers  of  tear  gas.  The  reference  to  §  941.26(4)(a)  is  to 
containers  of  oleoresin  of  capsicum,  commonly  referred  to  as  "pepper  spray."  If  either  of  these  options  is 
presented,  the  instruction  must  be  modified.  The  Committee  suggests  simply  substituting  "tear  gas  container" 
or  "container  of  oleoresin  of  capsicum"  for  "dangerous  weapon"  and  not  defining  the  term  further.  This  is 
the  approach  used  in  the  instructions  for  "pepper  spray"  offenses  defined  by  §  941.26(4);  see  Wis 
Jl-Criminal  1341,  1341  A,  and  1341B. 

2.  "Peace  officer"  is  defined  in  §  939.22(22)  as  follows: 

'Peace  officer'  means  any  person  vested  by  law  with  a  duty  to  maintain  public  order  or  to  make 

arrests  for  crime,  whether  that  duty  extends  to  all  crimes  or  is  limited  to  specific  crimes. 

In  the  Committee's  judgment,  the  jury  may  be  told,  for  example,  that  a  sheriff  is  a  peace  officer.  It  is 
still  for  the  jury  to  be  satisfied  that,  in  the  particular  case,  the  victim  was  a  sheriff. 

3.  Use  the  plural  form  in  the  blank,  e.g.,  "sheriffs,"  "police  officers,"  etc. 
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4.  The  definition  of  "official  capacity"  is  taken  from  Wis  Jl-Criminal  915.  See  the  Comment  to  that 
instruction  for  further  discussion. 

5.  The  duties,  powers,  or  responsibilities  of  some  peace  officers  are  set  forth  in  the  Wisconsin 
Statutes.  When  that  is  the  case,  the  Committee  suggests  using  the  sentence  in  brackets  and  describing  the 
duties  in  the  blank.  The  Committee  has  concluded  that  the  jury  may  be  informed  of  the  law  that  declares 
what  a  person's  official  duties  are  without  running  the  risk  of  directing  a  verdict  on  an  element  of  the  crime. 
It  is  still  for  the  jury  to  determine  whether  the  person  was  performing  the  duty  in  the  particular  case.  But  see. 

State  v.  Jensen.  2007  WI  App  256, _ Wis.2d _ ,  743  N.W.2d  468;  and,  State  v.  Schultz.  2007  WI  App 

257, _ Wis. 2d _ ,  743  N.W.2d  823. 

6.  The  statement  "that  the  officer  was  carrying  or  that  was  in  an  area  within  the  officer's  immediate 
presence"  is  taken  verbatim  from  §  941.21. 

7.  "Intentionally"  is  defined  in  §  939.23(3)  as  having  the  mental  purpose  to  cause  the  result  or  being 
"aware  that  his  or  her  conduct  is  practically  certain  to  cause  that  result."  The  Committee  believes  that  the 
mental  purpose  alternative  is  most  likely  to  apply  to  this  offense.  Also  see  Wis  Jl-Criminal  923 A  and  923B. 

8.  When  "intentionally"  is  used  in  a  criminal  statute,  it  requires  knowledge  of  all  facts  necessary  to 
make  the  conduct  criminal  and  which  follow  the  word  "intentionally"  in  the  statute.  §  939.23(3). 

9.  Choose  the  alternative  supported  by  the  evidence.  They  are  based  on  the  definition  of  "dangerous 
weapon"  provided  in  s.  939.22(10).  See  Wis  Jl-Criminal  910  for  footnotes  discussing  each  alternative. 

10.  The  Committee  has  concluded  that  defining  great  bodily  harm  as  "serious  bodily  injury"  is 
sufficient  in  most  cases.  See  Wis  Jl-Criminal  914  for  a  complete  discussion  of  that  term,  as  defined  in 
§  939.22(14). 

11.  The  Committee  has  concluded  that  defining  great  bodily  harm  as  "serious  bodily  injury"  is 
sufficient  in  most  cases.  See  Wis  Jl-Criminal  914  for  a  complete  discussion  of  that  term,  as  defined  in 
§  939.22(14). 

12.  A  potential  problem  in  instructing  on  this  part  of  the  definition  of  "dangerous  weapon"  is  illustrated 
by  State  v.  Tomlinson,  2002  WI  91,  254  Wis. 2d  502,  648  N.W.2d  367.  The  supreme  court  found  that  the 
trial  court  erred  in  instructing  that  "Dangerous  weapon  means  a  baseball  bat."  A  baseball  bat  may  be  a 
dangerous  weapon,  if  used  in  a  manner  likely  to  produce  death  or  great  bodily  harm.  See  the  discussion  in 
note  5,  Wis  Jl-Criminal  910. 
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1335  CARRYING  A  CONCEALED  WEAPON  —  §  941.23 

USE  THIS  INSTRUCTION  FOR  CASES  IN  WHICH  THERE  IS  NO  EVIDENCE 

OF  ANY  EXCEPTION  TO  THE  APPLICABILITY  OF  SEC.  941.23.  IF  THERE 

IS  EVIDENCE  OF  AN  EXCEPTION,  SEE  WIS  JI-CRIMINAL  1335B.1 

Statutory  Definition  of  the  Crime 

Carrying  a  concealed  weapon,  as  defined  in  §  941.23  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  any  person  who  carries  a  concealed  and  dangerous  weapon. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  carried2  a  dangerous  weapon. 

"Carried”  means  went  armed  with. 

2.  The  defendant  was  aware  of  the  presence  of  the  weapon.3 

3.  The  weapon  was  concealed. 

Meaning  of  "Went  Armed" 

The  phrase  "went  armed"  means  that  the  weapon  must  have  been  either  on  the 
defendant's  person  or  that  the  weapon  must  have  been  within  the  defendant's  reach.4 
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Meaning  of  ’’Dangerous  Weapon" 

"Dangerous  weapon"  means5 

[any  firearm,  whether  loaded  or  unloaded.  A  firearm  is  a  weapon  that  acts  by  force  of 
gunpowder.] 

[any  device  designed  as  a  weapon  and  capable  of  producing  death  or  great  bodily  harm. 
"Great  bodily  harm"  means  serious  bodily  injury.] 

[any  device  or  instrumentality  which  in  the  manner  it  is  used  or  intended  to  be  used  is 
calculated  or  likely  to  produce  death  or  great  bodily  harm.  "Great  bodily  harm"  means 
serious  bodily  injury.] 

[any  electric  weapon.  An  electric  weapon  is  a  device  designed  or  used  to  immobilize  or 
incapacitate  a  person  by  the  use  of  electric  current.] 

Meaning  of  "Concealed" 

"Concealed"  means  hidden  from  ordinary  observation.  The  weapon  does  not  have  to  be 
completely  hidden.6 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  Jl-Criminal  1335  was  originally  published  in  1966  and  revised  in  1989,  1996,  2003, 
2006,  20 12,  and  20 1 6.  This  revision  was  approved  by  the  Committee  in  April  20 1 8;  it  added  to  the  Comment 
and  footnote  4. 

The  2012  revision  addressed  changes  made  by  201  1  Wisconsin  Act  35.  The  previously  published 
instruction  included  reference  to  exceptions  to  the  applicability  of  §  94 1 .23,  which  are  eliminated  here;  see 
Wis  Jl-Criminal  1335B  for  an  instruction  to  use  when  evidence  of  an  exception  is  in  the  case. 

In  State  v.  Cole,  2003  WI  1 12,  264  Wis. 2d  520,  665  N.W.2d  328,  the  Wisconsin  Supreme  Court  held 
that  §  941.23  remains  constitutional  on  its  face  despite  the  adoption  of  a  state  constitutional  amendment 
guaranteeing  "the  right  to  keep  and  bear  arms  for  security,  defense,  hunting,  recreation  or  any  other  lawful 
purpose."  Wis.  Const,  art.  I,  §  25.  However,  whether  the  statute  is  constitutional  as  applied  must  be 
determined  on  a  case-by-case  basis:  ".  .  .  only  if  the  public  benefit  in  this  exercise  of  the  police  power  is 
substantially  outweighed  by  an  individual's  need  to  conceal  a  weapon  in  the  exercise  of  the  right  to  bear  amis 
will  an  otherwise  valid  restriction  on  that  right  be  unconstitutional  as  applied."  State  v.  Hamdan,  2003  WI 
1 13,  T]46.  For  cases  involving  this  "constitutional  defense,"  see  Wis  Jl-Criminal  1335A  which  provides  a 
separate  instruction. 

Hamdan  also  held  that  prior  case  law  interpreting  §  941 .23  continues  to  be  viable  authority  after  the 
adoption  of  the  constitutional  amendment,  specifically  endorsing  the  interpretations  of  the  "going  armed" 
element.  2003  WI  1 13,  ^21-28.  See  footnote  2,  below. 

Hamdan  also  reaffirmed  the  decisions  in  cases  considering  generally  applicable  privileges  or  defenses. 
2003  WI  1 13,  f37.  While  a  privilege  like  self-defense  may  potentially  apply  to  charges  under  §  941 .23,  as 
a  practical  matter  it  may  be  difficult  for  the  facts  of  a  particular  case  to  support  them.  State  v.  Dundon,  226 
Wis. 2d  654,  594  N.W.2d  780  (1999);  and.  State  v.  Nollie,  2002  WI  4,  249  Wis.2d  538,  638  N.W.2d  280. 
Dundon  also  declined  to  adopt  a  special  privilege,  like  the  one  recognized  for  possession  of  a  firearm  by  a 
felon  in  State  v.  Coleman,  206  Wis. 2d  199,  556  N.W.2d  701  (1996). 

In  a  decision  that  preceded  the  "right  to  bear  arms  amendment"  the  court  of  appeals  had  concluded  that 
the  creation  of  an  exception  for  tavern  owners  in  §  94 1 .237,  Carrying  handgun  where  alcohol  beverages  may 
be  sold  and  consumed,  does  not  preclude  the  application  of  §  941.23  to  a  tavern  owner  who  carries  a 
concealed  handgun  on  the  tavern  premises.  State  v.  Mata,  199  Wis. 2d  3 15,  544  N.W.2d  528  (Ct.  App.  1 996). 
In  Hamdan,  the  court  noted  that  "[i]n  light  of  Article  I,  Section  25,  this  analysis  in  Mata  is  suspect." 
Hamdan,  supra,  at  footnote  32. 

In  2005,  the  Committee  received  an  inquiry  about  the  relationship  between  carrying  a  concealed  weapon 
in  violation  of  §  94 1 .23  and  the  rules  relating  to  carrying  cased  guns.  At  that  time  §  167.31  (2)(b)  provided 
that  "no  person  may  place,  possess,  or  transport  a  firearm ...  in  or  on  a  vehicle  unless  the  firearm  is  unloaded 
and  encased  . . ."  This  implied  that  a  person  may  possess  a  firearm  in  a  vehicle  if  it  is  unloaded  and  encased, 
but  that  may  conflict  with  the  interpretation  of  §  941.23  in  State  v.  Walls,  190  Wis. 2d  65,  71-72,  526  N.W.2d 
765  (Ct.  App.  1994),  where  the  court  held  that: 

A  person  is  guilty  of  carrying  a  concealed  weapon  in  an  automobile  where:  (1)  the  weapon  is 

located  inside  a  vehicle  and  is  within  the  defendant's  reach;  (2)  the  defendant  is  aware  of  the 
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presence  of  the  weapon;  and  (3)  the  weapon  is  concealed,  or  hidden  from  ordinary  view  — 

meaning  it  is  indiscernible  from  ordinary  observation  of  a  person  located  outside  and  within  the 

immediate  vicinity  of  the  vehicle. 

The  Committee  concluded  that  resolving  this  conflict  was  beyond  the  scope  of  the  jury  instructions.  The 
Wisconsin  Supreme  Court  addressed  this  issue  in  State  v.  Grandberry,  2018  WI  29,  380  Wis.2d  541,  910 
N.W.2d  214,  concluding  that  there  is  no  conflict.  During  a  traffic  stop,  Grandberry  disclosed  to  police  that 
he  had  a  handgun  in  the  glove  compartment  of  his  vehicle.  He  was  charged  with  and  convicted  of  carrying 
a  concealed  weapon.  He  appealed  on  the  ground  that  was  in  compliance  with  §  1 67.3 1 .  The  supreme  court 
affirmed  the  conviction:  "We  hold  that  the  Concealed  Carry  Statute  and  the  Safe  Harbor  Statute  are  not  in 
conflict  because  Grandberry  could  have  complied  with  both  by  either  obtaining  a  license  to  carry  a  concealed 
weapon  pursuant  to  Wis.  Stat.  §  1 75.60  ...  or  by  placing  his  loaded  handgun  out  of  reach."  2018  WI  29,  ^|3. 
The  court  also  held  that  the  alleged  conflict  between  the  two  statute  did  not  make  the  prohibition  on  carrying 
a  concealed  weapon  unconstitutionally  vague:  "...  a  person  of  ordinary  intelligence  has  sufficient  notice 
that  carrying  a  concealed  and  dangerous  weapon  is  unlawful  unless  one  of  the  exceptions  in  the  Concealed 
Carry  Statute  applies."  ^[4. 

Section  167.3 1  was  amended  by  201 1  Wisconsin  Acts  35  and  5 1 .  An  exception  was  created  that  applies 
where  "the  firearm  is  unloaded  or  is  a  handgun."  §  167.3 1  ( 2)(b)  1 . 

1 .  This  instruction  is  drafted  for  a  case  where  there  is  no  evidence  of  an  exception  to  the  applicability 
of  §941.23.  The  statute  has  always  had  an  exception  for  peace  officers.  2011  Wisconsin  Act  35  created  four 
additional  exceptions  —  see  §  941.23(2)(a)-(e): 

•  a  peace  officer  -  sub.  (a) 

•  a  qualified  out-of-state  law  enforcement  officer  -  sub.  (b) 

•  a  former  officer  -  sub.  (c) 

•  a  licensee  or  out-of-state  licensee  -  sub.  (d) 

•  an  individual  who  carries  in  his  or  her  own  dwelling  or  place  of  business  or  on  land  that  he  or  she 

owns,  leases,  or  legally  occupies  -  sub.  (e). 

See  Wis  Jl-Criminal  1335B  for  a  model  to  use  where  there  is  evidence  that  an  exception  may  apply. 

2.  2011  Wisconsin  Act  35  changed  the  definition  of  this  offense  from  "goes  armed  with"  a  dangerous 
weapon  to  "carries"  a  dangerous  weapon.  Section  94 1.23(1  )(ag)  provides  that  "'carry'  has  the  meaning  given 
in  s.  175.60(l)(ag)."  Section  175.60(l)(ag)  defines  "carry"  as  "to  go  armed  with." 

3.  The  original  version  of  Wis  Jl-Criminal  1335,  published  in  1966,  included  the  "aware  of  the 
presence"  requirement.  An  instruction  including  that  statement  was  approved  as  a  correct  statement  of  the 
law  in  State  v.  Asfoor,  where  the  court  stated  that  "[cjoncealing  or  hiding  a  weapon  precludes  inadvertence." 
75  Wis. 2d  41 1,415,  249  N.W.2d  529  (1976).  The  concept  is  similar  to  that  involved  for  offenses  requiring 
"possession."  See  Wis  Jl-Criminal  920.  For  cases  identifying  "aware  of  the  presence"  as  an  element  of  the 
crime,  see  State  v.  Fry  and  State  v.  Keith,  note  3,  below.  The  1995  revision  of  the  instruction  added  "aware 
of  the  presence"  as  a  separate  element. 

4.  In  Mularkey  v.  State,  201  Wis.  429,  230  N.W.  76  (1930),  the  court  affirmed  the  conviction  of  a 
driver  who  had  a  revolver  within  his  reach  on  a  shelf  back  of  the  seat  of  his  automobile  but  did  not  have  the 
weapon  on  his  person. 
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The  Mularkey  "within  his  reach"  test  was  reaffirmed  by  the  Wisconsin  Supreme  Court  in  State  v.  Fry, 
131  Wis.2d  153,388  N.W.2d565  (1986).  In  Fry,  the  court  found  sufficient  evidence  to  support  a  conviction 
for  carrying  a  concealed  weapon  where  the  gun  was  in  the  glove  compartment  of  the  vehicle  the  defendant 
was  driving. 

In  State  v.  Walls,  1 90  Wis.2d  65,  526  N. W.2d  765  (Ct.  App.  1 994),  the  court  affirmed  a  conviction  for 
carrying  a  concealed  weapon  where  a  handgun  was  lying  on  the  front  seat  of  an  automobile.  The  court  held 
that: 


...  the  statute  evinces  a  strong  rationale  to  prevent  the  carrying  of  weapons  in  automobiles,  as  well 
as  on  a  person.  ...  A  person  is  guilty  of  carrying  a  concealed  weapon  in  an  automobile  where: 

(1 )  the  weapon  is  located  inside  a  vehicle  and  is  within  the  defendant's  reach;  (2)  the  defendant  is 
aware  of  the  presence  of  the  weapon;  and  (3)  the  weapon  is  concealed,  or  hidden  from  ordinary 
view  —  meaning  it  is  indiscernible  from  ordinary  observation  of  a  person  located  outside  and 
within  the  immediate  vicinity  of  the  vehicle. 

190  Wis.2d  65,71-72. 

In  State  v.  Keith,  175  Wis.2d  75,  498  N.W.2d  865  (Ct.  App.  1993),  the  court  affirmed  a  conviction 
where  the  defendant  had  a  gun  in  her  purse  on  the  porch  of  her  home.  The  court  rejected  Keith's  argument 
that  to  "go  armed,  you  have  to  go  somewhere."  The  court  held  that  "there  is  no  separate  element  requiring 
that  a  person  actually  go  somewhere."  175  Wis.2d  75,  79. 

In  State  v.  Hamdan,  the  court  rejected  the  argument  that  Keith  was  wrongly  decided,  stating  that  "[we] 
continue  to  adhere  to  prior  interpretations  of  the  'goes  armed'  language."  2003  WI  113,  T]24. 

The  definition  of  "went  armed"  was  discussed  in  State  v.  Grandberry,  2018  WI  29,  380  Wis.2d  541, 910 
N.W.2d  214,  but  no  change  was  adopted. 

5.  Choose  the  alternative  supported  by  the  evidence.  They  are  based  in  the  definition  of  "dangerous 
weapon"  provided  in  §  939. 22(  10).  See  Wis  Jl-Criminal  910  for  footnotes  discussing  each  alternative. 

2015  Wisconsin  Act  109  [effective  date:  February  8, 2016]  created  §  941 .23(1  )(ap):  "Notwithstanding 
s.  939. 22(  10),  'dangerous  weapon'  does  not  include  a  knife." 

6.  The  "hidden  from  ordinary  observation"  requirement  is  adapted  from  State  v.  Mularkey,  201  Wis. 
429,  230  N.W.2d  76  (1930).  Also  see.  State  v.  Asfoor,  75  Wis.2d  41 1, 433,  249  N.W.2d  529  (1976),  which 
approved  an  instruction  that  included  this  requirement. 
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1335A  CARRYING  A  CONCEALED  WEAPON:  UNLAWFUL  PURPOSE  — 
§941.23 

USE  THIS  INSTRUCTION  FOR  CASES  IN  WHICH  THE  COURT  HAS 
DETERMINED  THAT  THE  DEFENSE  BASED  ON  THE  STATE 
CONSTITUTIONAL  RIGHT  TO  BEAR  ARMS  APPLIES.1 


Statutory  Definition  of  the  Crime 

Carrying  a  concealed  weapon,  as  defined  in  §  94 1 .23  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  any  person  who  carries  a  concealed  and  dangerous  weapon  for  an  unlawful 


purpose. 


State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 


Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  carried2  a  dangerous  weapon. 

"Carried"  means  went  armed  with. 

2.  The  defendant  was  aware  of  the  presence  of  the  weapon.3 

3.  The  weapon  was  concealed. 

4.  The  defendant  went  armed  with  the  weapon  for  an  unlawful  purpose. 

Meaning  of  "Went  Armed" 

The  phrase  "went  armed"  means  that  the  weapon  must  have  been  either  on  the 
defendant's  person  or  that  the  weapon  must  have  been  within  the  defendant's  reach.4 
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Meaning  of  "Dangerous  Weapon" 

'Dangerous  weapon"  means5 

[any  firearm,  whether  loaded  or  unloaded.  A  firearm  is  a  weapon  that  acts  by  force  of 
gunpowder.] 

[any  device  designed  as  a  weapon  and  capable  of  producing  death  or  great  bodily  harm. 
"Great  bodily  harm"  means  serious  bodily  injury.] 

[any  device  or  instrumentality  which  in  the  manner  it  is  used  or  intended  to  be  used  is 
calculated  or  likely  to  produce  death  or  great  bodily  harm.  "Great  bodily  harm"  means 
serious  bodily  injury.] 

[any  electric  weapon.  An  electric  weapon  is  a  device  designed  or  used  to  immobilize  or 
incapacitate  a  person  by  the  use  of  electric  current.] 

Meaning  of  "Concealed" 

"Concealed"  means  hidden  from  ordinary  observation.  The  weapon  does  not  have  to  be 
completely  hidden.6 

Meaning  of  "Unlawful  Purpose" 

'Unlawful  purpose"  means  intent  to  use  the  weapon  in  furtherance  of  the  commission 
of  (name  intended  crime)  .7 

The  crime  of  (name  intended  crime)  is  committed  by  one  who 

[DEFINE  THE  CRIME,  REFERRING  TO  THE  ELEMENTS  AND 
DEFINITIONS  IN  THE  UNIFORM  INSTRUCTION  FOR  THAT 
OFFENSE]8 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1335A  was  originally  published  in  2004  and  revised  in  2006  and  2012.  This  revision 
was  approved  by  the  Committee  in  February  2016;  it  updated  footnote  5  to  reflect  changes  made  by  2015 
Wisconsin  Act  109. 

This  instruction  was  drafted  to  address  the  "constitutional  defense"  recognized  by  the  Wisconsin 
Supreme  Court  in  State  v.  I  lamdan,  2003  WI  1 13,  264  Wis. 2d  433,  665  N.W.2d  785. 

In  a  case  decided  the  same  day  as  Hamdan,  the  court  held  that  §  941.23  is  constitutional  on  its  face 
despite  the  adoption  of  a  state  constitutional  amendment  guaranteeing  "the  right  to  keep  and  bear  arms  for 
security,  defense,  hunting,  recreation  or  any  other  lawful  purpose."  Wis.  Const,  art.  I,  §  25.  State  v.  Cole, 
2003  WI  112,  264  Wis. 2d  520,  665  N.W.2d  328.  However,  whether  the  statute  is  constitutional  as  applied 
must  be  determined  on  a  case-by-case  basis:  ".  .  .  only  if  the  public  benefit  in  this  exercise  of  the  police 
power  is  substantially  outweighed  by  an  individual's  need  to  conceal  a  weapon  in  the  exercise  of  the  right 
to  bear  arms  will  an  otherwise  valid  restriction  on  that  right  be  unconstitutional  as  applied."  State  v. 
Hamdan,  2003  WI  113,  ^[46. 

Because  the  defense  is  based  on  the  amendment  to  the  state  constitution,  it  applies  only  to  offenses 
committed  after  the  amendment's  effective  date,  which  was  November  30,  1998.  State  v.  Cole,  supra,  ^|9; 
State  v.  Gonzales,  2002  WI  59,  253  Wis. 2d  134,  645  N.W.2d  264. 

The  Wisconsin  Supreme  Court  applied  Cole  and  Hamdan  in  State  v.  Fisher,  2006  WI  44,  290  Wis. 2d 
121,  714  N.W.2d  495.  In  Fisher,  the  trial  court  dismissed  a  charge  of  carrying  a  concealed  weapon  against 
a  tavern  owner  who  kept  a  loaded  gun  in  the  center  console  of  his  vehicle.  Fisher  was  arrested  at  about  4 
p.m.  while  running  personal  errands.  The  supreme  court  reversed,  concluding  "that  §  941.23  is  constitutional 
as  applied  to  Fisher  because  his  interest  in  exercising  his  right  to  keep  and  bear  arms  for  purposes  of  security 
by  carrying  a  concealed  weapon  in  his  vehicle  does  not  substantially  outweigh  the  state’s  interest  in  enforcing 
§  941.23."  Fisher,  1J3. 

Procedure  for  determining  whether  the  defense  is  raised. 

Hamdan  held  that  a  defendant  seeking  to  raise  a  "constitutional  defense"  to  a  charge  under  §  941.23 
must  raise  the  issue  by  pretrial  motion  and  show  two  things: 
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1)  that  under  the  circumstances,  the  defendant's  interest  in  concealing  the  weapon  to  facilitate  exercise 
of  his  or  her  right  to  keep  and  bear  arms  substantially  outweighed  the  State's  interest  in  enforcing  the 
concealed  weapons  statute;  and, 

2)  that  the  defendant  concealed  his  or  her  weapon  because  concealment  was  the  only  reasonable  means 
under  the  circumstances  to  exercise  his  or  her  right  to  bear  arms. 

Hamdan  did  not  provide  a  complete  delineation  of  the  scope  of  these  requirements,  but  did  hold  that: 

.  .  .  the  right  to  keep  and  bear  arms  for  purposes  of  security  is  at  its  apex  when  undertaken  to  secure 
one's  home  or  privately  owned  business.  Conversely,  the  State's  interest  in  prohibiting  concealed 
weapons  is  least  compelling  in  these  circumstances.  .  .  . 

If  the  constitutional  right  to  keep  and  bear  arms  for  security  is  to  mean  anything,  it  must,  as 
a  general  matter,  permit  a  person  to  possess,  carry,  and  sometimes  conceal  arms  to  maintain  the 
security  of  his  private  residence  or  privately  operated  business,  and  to  safely  move  and  store 
weapons  within  these  premises. 

Hamdan,  supra,  ^67  and  68. 

If  the  trial  court  finds  that  the  defendant  has  satisfied  both  requirements,  the  state  must,  still  at  the 
pretrial  stage,  assert  and  show  probable  cause  to  believe  that  the  defendant  had  an  unlawful  purpose  at  the 
time  he  or  she  carried  the  concealed  weapon.  If  supported  by  evidence  at  trial,  the  issue  of  unlawful  purpose 
is  to  be  submitted  to  the  jury.  Hamdan,  ]fl|86-88. 

Submitting  the  defense  to  the  jury. 

For  cases  involving  the  constitutional  defense  recognized  by  Hamdan,  Wis  Jl-Criminal  1335A  provides 
a  separate  instruction  with  an  additional  element:  the  state  must  disprove  the  constitutional  defense  by 
proving  that  the  defendant  went  armed  with  a  concealed  weapon  for  an  unlawful  purpose.  The  Committee 
concluded  that  this  was  the  most  effective  way  to  address  the  question,  even  though  the  Hamdan  decision 
suggested  a  different  procedure: 

1|87.  .  .  .  Whether  the  defendant  had  an  unlawful  purpose,  defined  as  an  intent  to  use  the  weapon 
in  furtherance  of  the  commission  of  a  crime,  is  a  question  of  fact.  The  question  should  be 
submitted  to  the  trier  of  fact  along  with  separate,  traditional  instructions  on  the  crime  of  carrying 
a  concealed  weapon. 

]|88.  If  a  jury  answers  that  the  defendant  did  not  intend  the  unlawful  purpose  specifically  alleged 
by  the  State,  then  it  will  not  need  to  reach  the  questions  posed  in  the  jury  instructions  for  a  CCW 
offense  as  the  defendant's  conduct  remains  constitutionally  protected.  If  any  unlawful  purpose  is 
proven,  then  the  defendant  can  be  found  guilty  of  carrying  a  concealed  weapon  upon  proof  beyond 
a  reasonable  doubt  of  the  elements  of  carrying  a  concealed  weapon.  See  Wis  Jl-Criminal  1335. 

These  paragraphs  could  be  read  to  authorize  submitting  this  issue  as  a  separate  verdict  question.  The 
Committee  concluded  that  presenting  the  unlawful  purpose  issue  first  as  a  separate  question  could  create  a 
problem  in  that  it  would  assume  that  the  defendant  "went  armed"  with  a  concealed  weapon,  facts  that  must 
be  established  as  elements  of  the  crime.  The  Committee  concluded  that  it  is  preferable  to  have  a  separate 
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instruction  for  a  case  in  which  the  defense  is  raised,  which  includes  the  absence  of  the  defense  as  an 
additional  element  of  the  crime.  This  is  consistent  with  the  way  other  defenses  are  usually  addressed. 

1.  This  instruction  is  drafted  for  a  case  where  there  is  no  evidence  of  an  exception  to  the  applicability 
of  §  941.23.  The  statute  has  always  had  an  exception  for  peace  officers.  201 1  Wisconsin  Act  35  created  four 
additional  exceptions  —  see  §  941.23(2)(a)-(e): 

•  a  peace  officer  -  sub.  (a) 

•  a  qualified  out-of-state  law  enforcement  officer  -  sub.  (b) 

•  a  former  officer  -  sub.  (c) 

•  a  licensee  or  out-of-state  licensee  -  sub.  (d) 

•  an  individual  who  carries  in  his  or  her  own  dwelling  or  place  of  business  or  on  land  that  he  or  she 

owns,  leases,  or  legally  occupies  -  sub.  (e). 

See  Wis  Jl-Criminal  1335B  for  a  model  to  use  where  there  is  evidence  that  an  exception  may  apply. 

2.  2011  Wisconsin  Act  35  changed  the  definition  of  this  offense  from  "goes  armed  with"  a  dangerous 
weapon  to  "carries"  a  dangerous  weapon.  Section  941.23(l)(ag)  provides  that  "carry"  has  the  meaning  given 
in  §  175.60(l)(ag).  Section  175. 60(  1  )(ag)  defines  "carry"  as  "to  go  armed  with." 

3.  See  note  3,  Wis  Jl-Criminal  1335. 

4.  See  note  4,  Wis  Jl-Criminal  1335. 

5.  Choose  the  alternative  supported  by  the  evidence.  They  are  based  in  the  definition  of  "dangerous 
weapon"  provided  in  §  939.22(10).  See  Wis  Jl-Criminal  910  for  footnotes  discussing  each  alternative. 

2015  Wisconsin  Act  109  [effective  date:  February  8,  2016]  created  §  941.23(l)(ap):  "Notwithstanding 
s.  939.22(10),  'dangerous  weapon'  does  not  include  a  knife." 

6.  See  note  6,  Wis  Jl-Criminal  1335. 

7.  The  definition  of  "unlawful  purpose"  used  in  the  instruction  is  the  one  required  by  the  Hamdan 
decision: 

.  .  .  Whether  the  defendant  had  an  unlawful  purpose,  defined  as  an  intent  to  use  the  weapon  in 

furtherance  of  the  commission  of  a  crime,  is  a  question  of  fact.  The  question  should  be  submitted 

to  the  trier  of  fact  along  with  separate,  traditional  instructions  on  the  crime  of  carrying  a  concealed 

weapon.  State  v.  Hamdan,  2003  WI  113,  ^|87. 

8.  The  Committee  concluded  that  the  elements  of  the  alleged  intended  crime  should  be  included  in 
the  instruction,  as  they  are  for  attempts.  See  Wis  Jl-Criminal  580.  Also  see,  Wis  Jl-Criminal  1795,  Bail 
Jumping,  which  has  been  modified  to  reflect  the  decision  in  State  v.  Flenning,  2003  WI  App  54,  261  Wis. 2d 
664,  660  N.W.  698,  holding  that  where  a  bail  jumping  charge  is  based  on  committing  a  new  crime,  the  jury 
must  be  instructed  on  the  elements  of  that  crime. 


©2016,  Regents,  Univ.  of  Wis. 


5 


(Rel.  No.  54—6/2016) 


1335B 


WIS  JI-CRIMINAL 


1335B 


1335B  CARRYING  A  CONCEALED  WEAPON:  EVIDENCE  OF  EXCEPTION 
—  §  941.23 

USE  THIS  INSTRUCTION  FOR  CASES  IN  WHICH  THERE  IS  EVIDENCE  OF 

THE  LICENSEE  EXCEPTION  TO  THE  APPLICABILITY  OF  SEC.  94 1 .23 .  USE 

IT  AS  A  MODEL  IF  THERE  IS  EVIDENCE  OF  ONE  OF  THE  OTHER 

EXCEPTIONS.1 

Statutory  Definition  of  the  Crime 

Carrying  a  concealed  weapon,  as  defined  in  §  94 1 .23  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  a  person  who  is  not  (a  licensee)  (an  out-of-state  licensee)2  who  carries  a 
concealed  and  dangerous  weapon. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four3  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  carried4  a  dangerous  weapon. 

"Carried"  means  went  armed  with. 

2.  The  defendant  was  aware  of  the  presence  of  the  weapon.5 

3.  The  weapon  was  concealed. 

4.  The  defendant  was  not  (a  licensee)  (an  out-of-state  licensee).6 

("Licensee"  means  an  individual  holding  a  valid  license  to  carry  a  concealed 
weapon  issued  under  section  175.60  of  the  Wisconsin  Statutes.)7 


©2012,  Regents,  Univ.  of  Wis. 


1 


(Rel.  No.  50 — 4/2012) 


1335B 


WIS  JI-CRIMINAL 


1335B 


("Out-of-state  licensee"  means  an  individual  who  is  2 1  years  of  age  or  over,  who 
is  not  a  Wisconsin  resident,  and  who  has  been  issued  an  out-of-state  license  to  carry 
a  concealed  weapon.)8 

Meaning  of  "Went  Armed" 

The  phrase  "went  armed"  means  that  the  weapon  must  have  been  either  on  the 
defendant's  person  or  that  the  weapon  must  have  been  within  the  defendant's  reach.9 

Meaning  of  "Dangerous  Weapon" 

"Dangerous  weapon"  means10 

[any  firearm,  whether  loaded  or  unloaded.  A  firearm  is  a  weapon  that  acts  by  force  of 
gunpowder.] 

[any  device  designed  as  a  weapon  and  capable  of  producing  death  or  great  bodily  harm. 
"Great  bodily  harm"  means  serious  bodily  injury.] 

[any  device  or  instrumentality  which  in  the  manner  it  is  used  or  intended  to  be  used  is 
calculated  or  likely  to  produce  death  or  great  bodily  harm.  "Great  bodily  harm"  means 
serious  bodily  injury.] 

[any  electric  weapon.  An  electric  weapon  is  a  device  designed  or  used  to  immobilize  or 
incapacitate  a  person  by  the  use  of  electric  current.] 

Meaning  of  "Concealed" 

"Concealed"  means  hidden  from  ordinary  observation.  The  weapon  does  not  have  to  be 
completely  hidden.11 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1335  in  1966  and  revised  in  1988,  1996, 
2003,  and  2006.  In  2011,  Wis  Jl-Criminal  1335  was  revised  to  eliminate  reference  to  exceptions  to  the 
applicability  of  §  941.23  and  Wis  Jl-Criminal  1335B  was  created  for  use  when  evidence  of  an  exception  is 
in  the  case.  It  reflects  changes  made  to  §  941.23  by  201 1  Wisconsin  Act  35. 

See  the  Comment  to  Wis  Jl-Criminal  1335  for  discussion  of  case  law  upholding  the  constitutionality 
of  §  941 .23  after  the  adoption  of  a  state  constitutional  amendment  guaranteeing  "the  right  to  keep  and  bear 
arms  for  security,  defense,  hunting,  recreation  or  any  other  lawful  purpose."  Wis.  Const,  art.  I,  §  25. 

Also  see  the  Comment  to  Wis  Jl-Criminal  1335  for  a  discussion  of  the  relationship  between  carrying 
a  concealed  weapon  in  violation  of  §  941.23  and  the  rules  relating  to  carrying  cased  guns  in  §  167.3 1(2). 

1 .  This  instruction  can  be  used  as  a  model  for  cases  where  one  of  the  other  exceptions  to  §  94 1 .23 
applies.  The  first  paragraph  of  the  instruction  would  be  modified  to  replace  "not  a  licensee"  with  an 
equivalent  statement  that  the  person  is  not  covered  by  the  exception  raised  in  the  case.  And  the  fourth 
element  would  be  changed  to  include  the  same  statement. 

This  instruction  is  drafted  for  the  case  where  there  is  evidence  of  the  licensee  exception  to  the 
applicability  of  §  941.23.  The  statute  has  always  had  an  exception  for  peace  officers.  2011  Wisconsin  Act 
created  four  additional  exceptions  —  see  §  941.23(2)(a)-(e): 

•  a  peace  officer  -  sub.  (a) 

•  a  qualified  out-of-state  law  enforcement  officer,  as  defined  in  s.  941.23(l)(g)  -  sub.  (b) 

•  a  former  officer,  as  defined  in  s.  941.23(l)(c)  -  sub.  (c) 

•  a  licensee,  as  defined  in  s.  175.60(l)(d)  or  out-of-state  licensee,  as  defined  in  s.  175.60(l)(g)  - 

sub. (d) 

•  an  individual  who  carries  in  his  or  her  own  dwelling  or  place  of  business  or  on  land  that  he  or  she 

owns,  leases,  or  legally  occupies  -  sub.  (e). 

In  State  v.  Williamson.  58  Wis.2d  514,  206  N.W.2d  613  (1973),  the  Wisconsin  Supreme  Court 
confirmed  that  the  question  whether  a  defendant  is  a  peace  officer  is  one  that  must  be  raised  by  the  defendant 
as  an  affirmative  defense.  The  court  noted  that  a  long  list  of  officials  qualify  as  "peace  officers,"  making  it 
difficult  for  the  state  to  establish  that  the  defendant  was  not  one  of  the  identified  individuals.  The  court 
recognized  that  an  exception  to  the  general  rule  imposing  the  burden  on  the  state  to  disprove  defenses  exists 
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where  "evidence  of  the  exempting  fact  lies  especially  within  the  control  of  the  defendant  or  peculiarly  within 
his  knowledge."  58  Wis.2d  at  524. 

Several  years  after  Williamson  was  decided,  Wisconsin  law  relating  to  defenses  was  clarified  in  Moes 
v.  State.  9 1  Wis.2d  756, 284  N.  W.2d  66  ( 1 979).  Moes  was  concerned  with  the  statutorily  recognized  defense 
of  coercion  —  see  §  939.46.  The  statute  defines  the  defense  but  does  not  address  the  procedure  for  litigating 
a  coercion  claim.  Moes  concluded  that  the  common  law  rule  in  Wisconsin  for  "affirmative  defenses"  is  that 
a  burden  of  production  can  be  placed  on  defendant;  if  the  burden  of  production  is  satisfied,  the  state  has  the 
burden  to  prove  the  defense  does  not  apply  [by  the  beyond  a  reasonable  doubt  standard].  While  the  United 
States  Constitution  allows  imposing  a  burden  of  persuasion  on  the  defendant  for  true  affirmative  defenses 
[those  that  do  not  negate  an  element  of  the  crime],  the  common  law  rule  applies  as  a  matter  of  state  law 
unless  the  legislature  has  specifically  provided  to  the  contrary.  91  Wis.2d  756,  768.  As  to  the  rule  under 
federal  due  process  analysis,  see  Patterson  v.  New  York,  432  U.S.  197  (1977). 

In  the  Committee's  judgment,  statutory  exceptions  are  therefore  best  addressed  as  follows.  The  question 
whether  an  exception  applies  is  not  an  issue  in  the  case  until  there  is  some  evidence  of  that  fact.  Once  there 
is  evidence  sufficient  to  raise  the  issue,  the  burden  is  on  the  state  to  prove  beyond  a  reasonable  doubt  that 
the  exception  does  not  apply.  See  the  text  of  the  instruction  at  note  6. 

2.  See  footnote  1,  supra. 

3.  The  instruction  treats  the  absence  of  the  exception  as  an  element  that  the  state  must  prove.  See 
note  1,  supra.  The  absence  of  the  exception  becomes  an  element  only  when  raised  by  the  evidence.  If  there 
is  no  evidence  of  an  exception,  only  three  elements  must  be  proved.  Wis  Jl-Criminal  1335  is  the  instruction 
to  use  in  that  case. 

4.  2011  Wisconsin  Act  35  changed  the  definition  of  this  offense  from  "goes  armed  with"  a  dangerous 
weapon  to  "carries"  a  dangerous  weapon.  Section  94 1 .23(l)(ag)  provides  that  "'carry'  has  the  meaning  given 
in  s.  175.60(l)(ag)."  Section  175.60(l)(ag)  defines  "carry"  as  "to  go  armed  with." 

5.  The  original  version  of  Wis  Jl-Criminal  1335,  published  in  1966,  included  the  "aware  of  the 
presence"  requirement.  An  instruction  including  that  statement  was  approved  as  a  correct  statement  of  the 
law  in  State  v.  Asfoor.  where  the  court  stated  that  "[c]oncealing  or  hiding  a  weapon  precludes  inadvertence." 
75  Wis.2d  411, 415,  249  N.W.2d  529  (1976).  The  concept  is  similar  to  that  involved  for  offenses  requiring 
"possession."  See  Wis  Jl-Criminal  920.  For  cases  identifying  "aware  of  the  presence"  as  an  element  of  the 
crime,  see  State  v.  Fry  and  State  v.  Keith,  note  9,  below.  The  1995  revision  of  the  instruction  added  "aware 
of  the  presence"  as  a  separate  element. 

6.  This  element  must  be  changed  if  one  of  the  other  exceptions  to  the  applicability  of  §  941.23  is 
raised  in  the  case.  The  exceptions  are  listed  in  footnote  1,  supra. 

7.  This  is  the  definition  of  "licensee"  provided  in  §  175.60(l)(d). 

8.  This  is  the  definition  of  "out-of-state  licensee"  provided  in  §  175.60(l)(g),  with  the  addition  of  the 
last  phrase:  "to  carry  a  concealed  weapon."  "Out-of-state-license"  is  defined  in  §  175.60(l)(f). 
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9.  In  Mularkev  v.  State,  201  Wis.  429,  230  N.W.  76  (1930),  the  court  affirmed  the  conviction  of  a 
driver  who  had  a  revolver  within  his  reach  on  a  shelf  back  of  the  seat  of  his  automobile  but  did  not  have  the 
weapon  on  his  person. 

The  Mularkev  "within  his  reach"  test  was  reaffirmed  by  the  Wisconsin  Supreme  Court  in  State  v.  Fry, 
131  Wis. 2d  153, 388N.W.2d  565  (1986).  In  Fry,  the  court  found  sufficient  evidence  to  support  a  conviction 
for  carrying  a  concealed  weapon  where  the  gun  was  in  the  glove  compartment  of  the  vehicle  the  defendant 
was  driving. 

In  State  v.  Walls.  190  Wis.2d  65,  526  N.W.2d  765  (Ct.  App.  1994),  the  court  affirmed  a  conviction  for 
carrying  a  concealed  weapon  where  a  handgun  was  lying  on  the  front  seat  of  an  automobile.  The  court  held 
that: 


...  the  statute  evinces  a  strong  rationale  to  prevent  the  carrying  of  weapons  in  automobiles,  as  well 
as  on  a  person.  ...  A  person  is  guilty  of  carrying  a  concealed  weapon  in  an  automobile  where: 

(1)  the  weapon  is  located  inside  a  vehicle  and  is  within  the  defendant's  reach;  (2)  the  defendant  is 
aware  of  the  presence  of  the  weapon;  and  (3)  the  weapon  is  concealed,  or  hidden  from  ordinary 
view  -  meaning  it  is  indiscernible  from  ordinary  observation  of  a  person  located  outside  and  within 
the  immediate  vicinity  of  the  vehicle. 

190  Wis.2d  65,71-72. 

In  State  v.  Keith.  175  Wis. 2d  75,  498  N.W. 2d  865  (Ct.  App.  1993),  the  court  affirmed  a  conviction 
where  the  defendant  had  a  gun  in  her  purse  on  the  porch  of  her  home.  The  court  rejected  Keith's  argument 
that  to  "go  armed,  you  have  to  go  somewhere."  The  court  held  that  "there  is  no  separate  element  requiring 
that  a  person  actually  go  somewhere."  175  Wis. 2d  75,  79. 

In  State  v.  Hamdan,  the  court  rejected  the  argument  that  Keith  was  wrongly  decided,  stating  that  "[we] 
continue  to  adhere  to  prior  interpretations  of  the  'goes  armed'  language."  2003  W1  1 13,  f24. 

10.  Choose  the  alternative  supported  by  the  evidence.  They  are  based  in  the  definition  of  "dangerous 
weapon"  provided  in  §  939.22(10).  See  Wis  Jl-Criminal  910  for  footnotes  discussing  each  alternative. 

1 1 .  The  "hidden  from  ordinary  observation"  requirement  is  adapted  from  State  v.  Mularkev,  20 1  Wis. 
429,  230  N.W. 2d  76  (1930).  Also  see.  State  v.  Asfoor.  75  Wis.2d  41 1, 433,  249  N.W.2d  529  (1976),  which 
approved  an  instruction  that  included  this  requirement. 
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1336  CARRYING  A  CONCEALED  KNIFE  —  §  941.231 

Statutory  Definition  of  the  Crime 

Section  94 1 .23 1  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who  goes 
armed  with  a  concealed  knife  that  is  a  dangerous  weapon  if  that  person  has  been  convicted 
of  a  felony.1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  went  armed  with  a  concealed  knife. 

"Went  armed"  means  that  the  knife  must  have  been  either  on  the  defendant's 
person  or  that  the  knife  must  have  been  within  the  defendant's  reach.2 

"Concealed"  means  hidden  from  ordinary  observation.  The  knife  does  not  have 
to  be  completely  hidden.3 

2.  The  concealed  knife  was  a  dangerous  weapon. 

A  knife  is  a  dangerous  weapon  if4 

[it  is  designed  as  a  weapon  and  is  capable  of  producing  death  or  great  bodily 
harm.  "Great  bodily  harm"  means  serious  bodily  injury.] 
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[in  the  manner  in  which  it  is  used  or  intended  to  be  used,  it  is  calculated  or  likely 
to  produce  death  or  great  bodily  harm.  "Great  bodily  harm"  means  serious  bodily 
injury.] 

3.  The  defendant  had  been  convicted  of  a  felony  before  (date  of  offense) . 
f  (Name  of  felony)  is  a  felony  in  Wisconsin.]5 

[The  parties  have  agreed  that  the  defendant  was  convicted  of  a  felony  before 
(date  of  offense)  and  you  must  accept  this  as  conclusively  proved.]6 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1336  was  approved  by  the  Committee  in  July  2016. 

Section  941.231,  Carrying  a  Concealed  Knife,  was  created  by  2015  Wisconsin  Act  149  [effective  date: 
February  8,  2016].  Act  149  also  repealed  former  §  941.24,  Possession  of  a  Switchblade  Knife. 

The  statutory  text  of  §  941.231  provides  that  ”[a]ny  person  who  is  prohibited  from  possessing  a  firearm 
under  s.  941.29  [Possession  of  a  Firearm]  who  goes  armed  with  a  concealed  knife  that  is  a  dangerous  weapon 
is  guilty  of  a  Class  A  misdemeanor."  If  the  instruction  were  to  use  this  statutory  text,  both  the  Statutory 
Definition  of  the  Crime  and  the  list  of  Elements  of  the  Crime  would  refer  to  §  941.29.  Referring  to  §  941.29 
would  require  defining  why  the  defendant  is  prohibited  from  possessing  a  firearm  under  that  statute.  The 
Committee  concluded  that  it  would  be  simpler  and  more  direct  to  omit  the  reference  to  the  defendant  being 
"prohibited  from  possessing  a  firearm  under  section  941.29  of  the  Wisconsin  Statutes"  and  state  the  status 
element  in  terms  of  the  reason  why  the  defendant  is  prohibited  from  possessing  a  firearm  under  §  941.29. 

1.  The  instruction  is  drafted  for  cases  involving  going  armed  with  a  concealed  knife  that  is  a 
dangerous  weapon  by  a  person  convicted  of  a  felony,  which  is  the  most  common  basis  for  the  prohibition 
on  firearm  possession  under  §  941.29.  See  §  941 ,29( lm)(a),  (b),  and  (bin).  However,  the  prohibition  in 
§  941.231  applies  to  other  categories  of  persons  who  are  prohibited  from  possessing  a  firearm  under 
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§  941.29.  See  §  941.29(lm)(c)  to  (g).  For  cases  involving  subs.  (l)(c)  through  (g),  the  instruction  must  be 
modified.  For  cases  involving  subs.  (lm)(f)  and  (g),  the  modification  may  be  based  on  Wis  Jl-Criminal  1344, 
Possession  of  a  Firearm  by  a  Person  Subject  to  an  Injunction. 

2.  The  definition  of  "went  armed"  in  the  instruction  is  based  on  the  one  articulated  in  case  law  under 
the  old  carrying  a  concealed  weapon  statute.  See  State  v.  Mularkey,  201  Wis.  429,  432,  230  N.W.  76  ( 1930), 
and  other  cases  cited  in  footnote  4,  Wis  Jl-Criminal  1335. 

3.  The  "hidden  from  ordinary  observation"  requirement  is  adapted  from  State  v.  Mularkey,  201  Wis. 
429,  432,  230  NW  76  (1930).  Also  see,  State  v.  Asfoor,  75  Wis.2d  41 1,  433,  249  N.W.2d  529  (1976),  which 
approved  an  instruction  that  included  this  requirement. 

4.  Choose  the  alternative  supported  by  the  evidence.  These  are  two  of  the  four  alternatives  in  the 
standard  definition  of  "dangerous  weapon."  See  §  939.22(10).  Eliminated  are  those  relating  to  firearms  and 
electric  weapons,  which  would  not  apply  to  a  knife.  See  Wis  Jl-Criminal  910  for  footnotes  discussing  each 
alternative. 

5.  The  prohibition  on  firearm  possession  in  §  941.29  applies  to  person  convicted  of  a  felony  in 
Wisconsin  and  also  to  persons  convicted  of  crimes  in  other  jurisdictions  that  would  be  felonies  in  Wisconsin. 
In  the  Committee's  judgment,  the  way  the  third  element  is  phrased  should  be  suitable  for  handling  either 
alternative.  See  footnote  7,  Wis  Jl-Criminal  1343,  for  additional  considerations  relating  to  out-of-state 
convictions. 

The  Committee  also  concluded  that  the  statute  need  not  be  interpreted  to  require  that  the  defendant 
"know  he  was  convicted  of  a  felony"  or  know  that  he  was  prohibited  from  carrying  a  concealed  knife  that 
is  a  dangerous  weapon.  A  person  may  fairly  be  held  to  know  the  nature  of  a  crime  of  which  he  was  convicted 
and  to  know  the  disabilities  that  may  attend  that  conviction. 

6.  Defendants  may  offer  to  stipulate  to  the  fact  of  their  felon  status.  The  bracketed  statement  in  the 
instruction  includes  the  standard  statement  on  the  effect  of  a  stipulation  found  in  Wis  Jl-Criminal  162, 
Agreed  Facts.  The  effect  of  a  stipulation  in  a  prosecution  for  violating  §  941.29  has  been  described  as 
follows: 

.  .  .  where  prior  conviction  of  a  felony  is  an  element  of  the  offense  with  which  the  defendant  is 
charged  and  the  defendant  is  willing  to  stipulate  that  he  or  she  is  a  convicted  felon,  evidence  of  the 
nature  of  the  felony  is  irrelevant  if  offered  solely  to  establish  the  felony-conviction  element  of  the 
offense.  The  trial  court  therefore  abused  its  discretion  in  allowing  the  prosecutor  to  inform  the  jury 
as  to  the  nature  of  McAllister's  crime. 

State  v.  McAllister,  153  Wis. 2d  523,  525,  451  N.W.2d  764  (Ct.  App.  1989).  The  Committee  concluded  the 
effect  of  a  stipulation  to  felon  status  should  be  the  same  in  a  prosecution  under  §  941.231. 

The  fact  of  felon  status  may  still  be  revealed;  it  is  the  nature  of  the  felony  that  is  not  to  be  disclosed. 
State  v.  Nicholson,  160  Wis. 2d  803,  804,  467  N.W.2d  139  (Ct.  App.  1991). 

Care  must  be  taken  where  a  stipulation  goes  to  an  element  of  a  crime.  A  waiver  should  be  obtained. 
See  Wis  Jl-Criminal  162A  Law  Note:  Stipulations.  An  example  of  a  complete  waiver  inquiry  is  provided 
in  footnote  8,  Wis  J I -Criminal  1343. 
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1337  CARRYING  A  FIREARM  IN  A  PUBLIC  BUILDING  —  §  941.235 

Statutory  Definition  of  the  Crime 

Section  941.235  of  the  Criminal  Code  of  Wisconsin  is  violated  by  any  person1  who 
goes  armed  with  a  firearm  in  any  building  owned  or  leased  by  the  state  or  any  political 
subdivision  of  the  state. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  went  armed  with  a  firearm. 

The  phrase  “went  armed”  means  that  a  firearm  must  have  been  on  the 
defendant’s  person  or  that  a  firearm  must  have  been  within  the  defendant’s  reach.2 
In  addition,  the  defendant  must  have  been  aware  of  the  presence  of  the  firearm.  3 
The  term  “firearm”  means  a  weapon  that  acts  by  force  of  gunpowder.4 

2.  The  defendant  went  armed  with  a  firearm  in  a  building  owned  or  leased  by  (the 

state.)  (a  political  subdivision  of  the  state.  _  is  a  political 

subdivision  of  the  state.)5 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1337  was  originally  published  in  1995  and  revised  in  2007  and  2011.  The  2011 
revision  updated  footnote  1  to  refer  to  changes  made  by  2011  Wisconsin  Act  35.  This  revision  was 
approved  by  the  Committee  in  April  2019;  it  added  the  material  at  footnote  3. 

1.  Subsection  (2)(a)  of  §  941.235  provides  that  the  statute  does  not  apply: 

...  to  peace  officers  or  armed  forces  or  military  personnel  who  go  armed  in  the  line  of  duty  or  to 

any  person  duly  authorized  by  the  chief  of  police  of  any  city,  village  or  town,  the  chief  of  the 

capitol  police  or  the  sheriff  of  any  county  to  possess  a  firearm  in  any  building  under  sub.(l). 

201 1  Wisconsin  Act  35  amended  §  941.235(2)  by  creating  subsecs.  (2)(c)-(e),  which  recognize  three 
additional  exceptions: 

•  a  qualified  out-of-state  law  enforcement  officer,  as  defined  in  s.  94 1 ,23(  1  )(g)  -  sub.  (2)(c) 

•  a  former  officer,  as  defined  in  s.  94 1 .23(  1  )(c)  -  sub.  (2)(d) 

•  a  licensee,  as  defined  in  s.  1 75.60(  1  )(d),  or  an  out-of-state  licensee,  as  defined  in  s.  175.60(l)(g)  - 

sub.  (2)(e). 

The  general  rule  in  Wisconsin  is  that  an  exception  which  appears  in  a  separate  section  of  the  statute  is 
a  matter  of  defense  which  the  prosecution  need  not  anticipate  in  the  pleadings.  State  v.  Harrison,  260  Wis. 
89,  92,  150  N.W.2d  38  (1951);  Kreutzer  v.  Westfahl.  187  Wis.  463,  477,  204  N.W.2d  595  (1925). 

These  situations  are  best  handled,  in  the  Committee’s  judgment,  in  the  same  manner  as  “affirmative 
defenses.”  That  is,  they  are  not  issues  in  the  case  until  there  is  some  evidence  of  their  existence.  Once 
there  is  evidence  sufficient  to  raise  the  issue,  the  burden  is  on  the  state  to  prove,  beyond  a  reasonable  doubt, 
that  the  defense,  or  the  exception,  is  not  present.  See  Moes  v.  State,  9 1  Wis. 2d  756,  284  N.  W.2d  66  ( 1 979); 
State  v.  Schultz.  102  Wis.2d  423,  307  N.W.2d  151  (1981). 

2.  This  is  the  definition  of  “went  armed”  used  in  Wis  Jl-Criminal  1335,  Carrying  A  Concealed 
Weapon.  See  note  2  of  that  instruction  for  cases  discussing  “went  armed.” 

3.  The  “aware  of  the  presence”  requirement  was  approved  as  a  correct  statement  of  the  law  in  State 
v.  Asfoor,  where  the  court  stated  that  “[cjoncealing  or  hiding  a  weapon  precludes  inadvertence.”  75 
Wis. 2d  41 1,  415,  249  N.W.2d  529  (1976).  The  concept  is  similar  to  that  involved  for  offenses  requiring 
“possession.”  See  Wis  JI  Criminal  920.  For  cases  identifying  “aware  of  the  presence”  as  an  element  of 
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the  crime,  see  note  3  of  Wis  Jl-Criminal  1335.  The  1995  revision  of  that  instruction  added  “aware  of  the 
presence”  as  a  separate  element. 

4.  The  term  “firearm”  is  considered  to  mean  a  weapon  that  acts  by  the  force  of  gunpowder.  See, 
for  example,  Harris  v.  Cameron,  8 1  Wis.  239,  5 1  N.W.  437  ( 1 892).  This  definition  excludes  airguns. 

5.  Whether  a  particular  entity  is  a  “political  subdivision”  of  the  state  is  a  question  of  law  that  may 
be  communicated  to  the  jury.  Over  twenty  Wisconsin  statutes  define  the  term,  the  most  common  being  as 
follows:  “‘Political  subdivision’  means  a  county,  city,  town  or  village.”  See,  for  example,  §  560.60(13). 
Subsection  102.475(8)(d)  refers  to  “counties,  municipalities  and  municipal  corporations.”  Subsection 
1 44.442(9m)(a)  adds  “public  inland  lake  protection  and  rehabilitation  districts.”  Subsection  166.08(2)d), 
dealing  with  emergency  government,  adds  “special  districts,  authorities  and  other  public  corporations  and 
entities  whether  organized  and  existing  under  charter  or  general  law.” 

The  title  of  §  941.235  uses  the  term  “public  building”  but  that  term  is  not  used  in  the  text.  That  term 
may  have  a  broader  meaning  in  general  usage,  referring  to  buildings  that  are  open  to  the  public.  See,  for 
example,  §  101.01  (2)(g).  The  Wisconsin  Supreme  Court  discussed  the  meaning  of  “public  building”  in 
City  of  Milwaukee  v.  K.F.,  145  Wis. 2d  24,  426  N.W. 2d  329  (1988),  where  the  majority  concluded  that  the 
Milwaukee  War  Memorial  was  a  public  building  even  when  rented  by  a  group  for  private  use.  The 
majority  relied  in  part  on  the  definition  in  §  101.0 l(2)(g).  A  dissenting  opinion  argued  that  a  public 
building  could  lose  its  public  character  when  a  private  event  is  held  there  and  cautioned  against 
incorporating  definitions  from  civil  statutes  into  the  criminal  setting. 

Section  941.235  avoids  some  potential  difficulties  by  referring  to  buildings  owned  by  a  “political 
subdivision”  but  does  not  define  that  term  as  do  most  other  statutes  which  use  it. 
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1338  CARRYING  A  HANDGUN  ON  PREMISES  WHERE  ALCOHOL 
BEVERAGES  ARE  CONSUMED  —  §  941.237 

Statutory  Definition  of  the  Crime 

Section  941.237  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who 
intentionally  goes  armed  with  a  handgun  on  any  premises  licensed  for  the  sale  and 
consumption  of  alcohol  beverages.1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  went  armed  with  a  handgun. 

The  phrase  “went  armed”  means  that  a  firearm  must  have  been  on  the 
defendant’s  person  or  that  a  firearm  must  have  been  within  the  defendant’s  reach.2 
In  addition,  the  defendant  must  have  been  aware  of  the  presence  of  the  firearm.3 

[“Handgun”  means  any  weapon  designed  or  redesigned,  or  made  or  remade, 
and  intended  to  be  fired  while  held  in  one  hand  and  to  use  the  energy  of  an 
explosive  to  expel  a  projectile  through  a  smooth  or  rifled  bore.]4 

2.  The  defendant  went  armed  with  a  handgun  on  a  premises  licensed  for  the  sale  and 
consumption  of  alcohol  beverages.5 

3.  The  defendant  acted  intentionally. 
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This  requires  that  the  defendant  knew  that  (he)  (she)  was  armed  with  a 
handgun  and  knew  that  the  premises  was  licensed  for  the  sale  and  consumption  of 
alcohol  beverages.6 


Deciding  About  Knowledge 

You  cannot  look  into  a  person’s  mind  to  find  knowledge.  Knowledge  must  be  found, 
if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the 
facts  and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense 
have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1338  was  originally  published  in  1996  and  revised  in  2007  and  2011.  This  revision 
was  approved  by  the  Committee  in  April  2019;  it  amended  the  definition  of  “went  armed”  defined  under 
element  1  and  updated  notes  2  and  3  in  the  Comment. 

This  instruction  is  for  a  violation  of  §  941.237,  created  by  1993  Wisconsin  Act  95,  effective  date: 
December  25,  1993.  The  offense  is  defined  in  sub.  (2):  “Whoever  intentionally  goes  armed  with  a 
handgun  on  any  premises  for  which  a  Class  “B”  or  “Class  B”  license  or  permit  has  been  issued  under  ch. 
125  is  guilty  of  a  Class  A  misdemeanor.”  As  to  Class  “B”  and  “Class  B”  licenses,  see  note  1,  below. 

Numerous  exceptions  are  provided  in  §  941.237(3)(a)  through  (j).  201 1  Wisconsin  Act  35  amended 
§  941.237(3)  by  creating  subds.  (cr)-(cx),  which  recognize  three  additional  exceptions: 

•  a  qualified  out-of-state  law  enforcement  officer,  as  defined  in  s.  94 1 ,23(  1  )(g)  -  sub.  (3)(cr) 

•  a  former  officer,  as  defined  in  s.  94 1 ,23(  1  )(c)  -  sub.  (3)(ct) 

•  a  licensee,  as  defined  in  s.  175.60(l)(d),  or  an  out-of-state  licensee,  as  defined  in  s.  175.60(l)(g)  if 
the  licensee  is  not  consuming  alcohol  on  the  premises  -  sub.  (3)(cx). 

Subsection  (4)  provides: 
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The  state  does  not  have  to  negate  any  exception  under  sub.  (3).  Any  party  that  claims  that  an 
exception  under  sub.  (3)  is  applicable  has  the  burden  of  proving  the  exception  by  a  preponderance  of  the 
evidence. 


1 .  This  phrase  is  used  in  place  of  the  following  statutory  language:  “.  .  .  premises  for  which  a  Class 
“B”  or  “Class  B”  license  or  permit  has  been  issued  under  ch.  125.”  The  Class  “B”  license  is  described  in 
§  125.26(1);  it  “authorizes  retail  sales  of  fermented  malt  beverages  to  be  consumed  either  on  the  premises 
where  sold  or  off  the  premises.”  The  Class  “B”  permit  is  described  in  §  125.27(1);  it  applies  to  country 
clubs  and  similar  clubs  not  open  to  the  general  public  and  “authorizes  retail  sales  of  fermented  malt 
beverages  to  be  consumed  on  the  premises  where  sold.”  The  “Class  B”  license  is  described  in  §  1 25.5 1(3); 
it  “authorizes  the  retail  sale  of  intoxicating  liquor  for  consumption  on  the  premises  where  sold  by  the  glass 
and  not  in  the  original  package  or  container.” 

In  addition  to  avoiding  the  inherent  difficulty  in  communicating  to  a  jury  the  difference  between  a 
“Class  B”  license  and  a  Class  “B”  license,  the  phrase  used  in  the  instruction  is  believed  to  address  the  core 
conduct  the  statute  was  intended  to  address:  carrying  a  handgun  into  a  tavern.  Though  not  used  in 
subsection  (2)  which  defines  the  offense,  “tavern”  does  appear  in  some  of  the  exceptions  listed  in  subsection 
(3).  And  it  is  defined  as  follows  in  subsection  (l)(fm):  “‘Tavern’  means  an  establishment,  other  than  a 
private  club  or  fraternal  organization,  in  which  alcohol  beverages  are  sold  for  consumption  on  the 
premises.” 

2.  This  is  the  definition  of  “went  armed”  used  in  Wis  Jl-Criminal  1335,  Carrying  A  Concealed 
Weapon.  See  note  2  of  that  instruction  for  cases  discussing  “went  armed.” 

3.  The  “aware  of  the  presence”  requirement  was  approved  as  a  correct  statement  of  the  law  in  State 
v.  Asfoor,  where  the  court  stated  that  “[cjoncealing  or  hiding  a  weapon  precludes  inadvertence.”  75 
Wis. 2d  411,415,  249  N.W.2d  529  (1976).  The  concept  is  similar  to  that  involved  for  offenses  requiring 
“possession.”  See  Wis  Jl-Criminal  920.  For  cases  identifying  “aware  of  the  presence”  as  an  element  of 
the  crime,  see  note  3  of  Wis  Jl-Criminal  1335.  The  1995  revision  of  that  instruction  added  “aware  of  the 
presence”  as  a  separate  element. 

4.  This  is  the  definition  of  “handgun”  provided  in  §  I  75.35(1  )(b).  That  definition  is  adopted  by  cross- 
reference  in  §  941.237(l)(d). 

5.  See  note  1 ,  supra. 

6.  The  Committee  concluded  that  in  this  statute,  the  significance  of  the  use  of  the  word 
“intentionally”  is  to  require  knowledge  that  one  is  armed  and  knowledge  that  the  premises  is  a  licensed  one. 
See  §  939.23(3). 
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1340  POSSESSION  OF  A  SWITCHBLADE  KNIFE  —  §  941.24 


[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1240  was  originally  published  in  1974  and  revised  in  1987,  1995,  and  2007.  Its 
withdrawal  was  approved  by  the  Committee  in  February  2016. 

This  instruction  was  withdrawn  because  the  statute  prohibiting  possession  of  a  switchblade  knife  was 
repealed  by  2015  Wisconsin  Act  149.  [Effective  Date:  February  8,  2016.]  Act  149  also  created  §  941.231 
Carrying  a  concealed  knife,  which  applies  only  to  those  who  are  prohibited  from  possessing  a  firearm  under 
§  941.29  —  e.g.,  convicted  felons.  See  Wis  Jl-Criminal  1336. 

Shortly  before  the  enactment  of  Act  149,  the  Wisconsin  Court  of  Appeals  found  that  §  941.24  violated 
the  constitutional  right  to  bear  arms  in  self  defense  when  applied  to  a  person  who  possessed  a  switchblade 
in  his  home.  State  v.  Herrmann,  2015  WI  App  97,  366  Wis. 2d  312,  873  N.W.2d  257. 
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1340A  POSSESSION  OF  A  MACHINE  GUN  OR  OTHER  FULL  AUTOMATIC 
FIREARM  —  §  941.26(l)(a) 

This  instruction  was  renumbered  Wis  Jl-Criminal  1341 A  in  2007. 
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1341  USING  OLEORESIN  OF  CAPSICUM  (PEPPER  SPRAY)  TO  CAUSE 
BODILY  HARM  OR  DISCOMFORT  —  §  941.26(4)(b) 


This  instruction  was  renumbered  Jl-Criminal  134 IB  in  2007. 
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1341A  POSSESSION  OF  A  MACHINE  GUN  OR  OTHER  FULL  AUTOMATIC 
FIREARM  —  §  941.26(l)(a) 

Statutory  Definition  of  the  Crime 

Section  941.26(l)(a)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
possesses  a  machine  gun  or  other  full  automatic  firearm.1 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  a  firearm. 

"Possessed"  means  that  the  defendant  knowingly2  had  actual  physical 
control  of  a  firearm.3 

2.  The  firearm  was  a  [machine  gun]  [full  automatic  firearm]. 

A  [machine  gun]  [full  automatic  firearm]  is  any  weapon  that  shoots 
automatically  more  than  one  shot,  without  manual  reloading,  by  a  single 
function  of  the  trigger.4 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

This  instruction  was  originally  published  as  Wis  JI-Criminal  1340A  in  1996.  It  was  renumbered  Wis 
Jl-Criminal  1341A  in  2007.  The  2007  revision  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text.  This  revision  was  approved  by  the  Committee  in  December  2009.  It  restored  material 
in  footnote  2  that  was  inadvertently  dropped  in  2007. 

This  instruction  is  for  a  violation  of  §  941.26(l)(a).  Possession  of  "any  machine  gun  or  other  full 
automatic  firearm"  is  prohibited.  "Machine  gun"  is  defined  in  §  941.27(1)  in  a  way  that  includes  any  full 
automatic  firearm.  Thus,  the  instruction  can  be  used  with  reference  to  either  "machine  gun"  or  "full 
automatic  firearm"  depending  on  the  way  the  offense  is  charged.  Both  terms  are  defined  in  the  same  way. 

Note  that  there  are  several  exceptions  set  forth  in  subsection  (3)  of  §  941.26  and  in  subsection  (2)  of 
§  941 .27.  For  example,  "possession  of  a  machine  gun  not  usable  as  a  weapon  and  possessed  as  a  curiosity, 
ornament  or  keepsake"  is  not  prohibited.  See,  §  941 .27(2).  It  is  the  Committee's  judgment  that  statutory 
exceptions  are  best  handled  as  follows.  The  question  whether  an  exception  applies  is  not  an  issue  in  the  case 
until  there  is  some  evidence  of  that  fact.  Once  there  is  evidence  sufficient  to  raise  the  issue,  the  burden  is 
on  the  state  to  prove  beyond  a  reasonable  doubt,  that  the  exception  is  not  present.  See  Moes  v.  State.  9 1 
Wis. 2d  756,  284  N.W.2d  66  (1979);  State  v.  Schulz.  102  Wis.2d  423,  307  N.W.2d  151  (1981). 

1 .  Section  94 1 ,26(  1  )(a)  provides  that  "no  person  may  sell,  possess,  use  or  transport  any  machine  gun 
or  other  full  automatic  firearm."  The  instruction  is  drafted  for  a  case  involving  "possession"  because  that 
appeared  to  the  Committee  to  be  the  most  likely  charge  and  because  "possess"  is  the  most  inclusive  term. 

2 .  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414, 418, 212N.W.  664 119271.  Doscherv.  State.  194  Wis.  67, 69, 214N.W. 
359  (1927). 

The  Committee  concluded  that  what  is  required  for  this  offense  is  knowing  possession  of  a  firearm  that 
is  a  machine  gun  or  full  automatic  weapon,  not  knowledge  that  the  firearm  has  characteristics  that  make  it 
a  machine  gun  or  full  automatic  weapon.  This  is  because  §  94 1 ,26(  1  )(a)  does  not  include  any  "intent  words" 
that  indicate  knowledge  of  the  nature  of  the  weapon  is  required.  See  §  939.23(1).  Note,  however,  that  in 
interpreting  federal  statutes  defining  a  similar  offense,  the  United  States  Supreme  Court  concluded  that 
knowledge  of  the  nature  of  the  weapon  was  required.  In  United  States  v.  Staples.  511  U.S.  600  (1994),  the 
court  held  that  in  a  prosecution  for  violation  26  USC  §  5861(d),  the  government  "should  have  been  required 
to  prove  beyond  a  reasonable  doubt  that  [Staples]  knew  the  weapon  he  possessed  had  the  characteristics  that 
brought  it  within  the  statutory  definition  of  a  machine  gun."  The  decision  involved  statutory  construction; 
the  court  found  that  the  language  of  the  statute  was  not  helpful  because  it  is  silent  on  "mens  rea"  and 
concluded: 

. . .  absent  a  clear  statement  from  Congress  that  mens  rea  is  not  required,  we  should  not  apply  the 

public  welfare  offense  rationale  to  interpret  any  statute  defining  a  felony  offense  as  dispensing  with 

mens  rea. 

The  Committee  concluded  that  Staples  is  not  binding  on  the  construction  of  the  Wisconsin  statute,  since 
federal  statutes  do  not  incorporate  a  rule  regarding  "intent  words"  like  the  one  provided  in  §  939.23(1). 
Though  not  always  consistent  on  this  issue,  Wisconsin  appellate  courts  typically  find  that  absence  of  an 
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"intent  word"  in  a  statute  in  the  criminal  code  indicates  legislative  intent  that  no  knowledge  element  is 
required.  See,  for  example,  State  v.  Stanfield.  105  Wis.2d  553,  560,  314  N.W.2d  339  (1982),  interpreting 
what  is  now  §  951.02,  cruelty  to  animals;  State  v.  Stoehr.  134  Wis.2d  66,  396  N.W.2d  177  (1986), 
interpreting  §  946.13,  private  interest  in  public  contract;  and,  State  v.  Neumann.  179  Wis.2d  687,  708,  508 
N.W.2d  54  (Ct.  App.  1993),  interpreting  §  940.225(2)(a).  However,  a  mental  element  has  been  read  into 
criminal  statutes  outside  the  criminal  code.  See,  State  v.  Collova,  79  Wis.2d  473,  255  N.W.2d  581  (1977), 
adopting  a  mental  element  for  operating  after  revocation,  and  State  v.  Christel,  61  Wis.2d  143, 211  N.W.2d 
801  (1973),  adopting  a  knowledge  element  for  controlled  substance  offenses. 

3.  The  definition  of  "possess"  is  that  found  in  Wis  Jl-Criminal  920  and  requires  "actual  physical 
control."  That  instruction  also  contains  the  following  optional  paragraphs  for  use  where  the  object  is  not  in 
the  physical  possession  of  the  defendant  or  where  possession  is  shared  with  another: 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 
the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 
person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 
item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in 
criminal  cases,  including  so-called  constructive  possession. 

4.  This  is  based  on  the  definition  provided  in  §  941.27(l)(a).  Subsections  (b)  and  (c)  of  the  same 
statute  extend  the  definition  to  include  the  frame  or  receiver  or  other  part  designed  for  use  in  converting  a 
weapon  to  an  automatic  one  [sub.  (b)]  and  to  a  combination  of  parts  from  which  an  automatic  weapon  could 
be  assembled  [sub.  (c)].  The  instruction  obviously  must  be  modified  if  one  of  those  options  is  involved. 
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1341B  USING  OLEORESIN  OF  CAPSICUM  (PEPPER  SPRAY)1  TO  CAUSE 
BODILY  HARM  OR  DISCOMFORT  —  §  941.26(4)(b) 

Statutory  Definition  of  the  Crime 

Section  941.26(4)(b)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one2  who 
intentionally  uses  a  device  or  container  of  oleoresin  of  capsicum3  to  cause  bodily  harm  or 
bodily  discomfort  to  another  person. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  used  a  device  or  container  of  oleoresin  of  capsicum  to  cause  bodily 
harm  or  bodily  discomfort  to  (name  of  victim) . 

"Cause"  means  that  the  defendant's  conduct  was  a  substantial  factor  in 
producing  bodily  harm  or  discomfort.4 

["Bodily  harm"  means  physical  pain  or  injury,  illness,  or  any  impairment  of 
physical  condition.]5 

2.  The  defendant  acted  intentionally. 

This  requires  that  the  defendant  acted  with  the  mental  purpose  to  cause  bodily 
harm  or  bodily  discomfort  to  (name  of  victim)  or  was  aware  that  (his)  (her)  conduct 
was  practically  certain  to  cause  that  result.6 
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It  also  requires  that  the  defendant  knew  that  the  device  or  container  contained 
oleoresin  of  capsicum.7 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 


Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1341  in  1994  and  revised  in  2007.  The 
2007  revision  renumbered  the  instruction  as  Wis  Jl-Criminal  134 IB.  This  revision  was  approved  by  the 
Committee  in  February  2014;  it  revised  the  Comment  to  reflect  changes  made  by  2013  Wisconsin  Act  77. 

This  instruction  is  for  one  of  several  offenses  contained  in  §  941.26(4)  as  amended  by  1993  Wisconsin 
Act  91.  Act  91  was  enacted  in  December  1993  but  with  a  delayed  effective  date  of  October  1,  1994.  The 
criminal  offenses  involving  "pepper  spray"  therefore  apply  only  to  conduct  occurring  on  or  after  October  1 , 
1994. 

See  Wis  Jl-Criminal  1 34 1 C  for  violations  of  §  94 1 ,26(4)(d),  using  "pepper  spray"  to  cause  bodily  harm 
or  discomfort  to  a  police  officer. 

See  Wis  Jl-Criminal  1 34 1 D  for  violations  of  §  94 1 ,26(4)(L),  possession  of  "pepper  spray"  by  a  convicted 
felon. 

1993  Wisconsin  Act  91  also  required  the  Department  of  Justice  to  enact  administrative  rules  relating  to 
the  sale  and  distribution  of  oleoresin  of  capsicum  products.  Those  rules  are  found  in  Chapter  Jus  14, 
Wisconsin  Administrative  Code.  2013  Wisconsin  Act  77  [effective  date:  December  13,  2013]  created 


©2014,  Regents,  Univ.  of  Wis. 


2 


(Rel.  No.  52 — 4/2014) 


1341 B 


WIS  JI-CRIMINAL 


1341 B 


§  941 ,26(4m)  to  read:  "The  department  of  justice  may  not  promulgate  or  enforce  any  rule  that  regulates  a 
device  or  container  described  under  para,  (a)." 

1 .  The  statute  uses  the  term  "oleoresin  of  capsicum"  to  refer  to  the  substance  commonly  known  as 
"pepper  gas,"  "pepper  spray,"  or  "pepper  mace."  Not  all  material  commonly  referred  to  by  these  terms  may 
meet  the  requirements  of  §  941 ,26(4)(a),  which  provides,  in  effect,  that  the  offenses  defined  in  sub.  (4)  apply 
to  "a  device  or  container  that  contains  a  combination  of  oleoresin  of  capsicum  and  inert  ingredients  but  does 
not  contain  any  other  gas  or  substance  that  will  cause  bodily  discomfort."  §  941 .26(4)(a).  Thus,  the 
instruction  uses  the  statutory  term  "oleoresin  of  capsicum"  throughout. 

2.  Subsection  (4)(c)  of  §  94 1 .26  provides  that  the  criminal  offense  defined  in  subsec.  (4)(b)  does  "not 
apply  to  any  of  the  following:" 

1 .  Any  person  acting  in  self-defense  or  defense  of  another,  as  allowed  under  s.  939.48. 

2.  Any  peace  officer  acting  in  his  or  her  official  capacity. 

3.  Any  armed  forces  or  national  guard  personnel  acting  in  the  line  of  duty. 

The  general  rule  in  Wisconsin  is  that  an  exception  which  appears  in  a  separate  section  of  the  statute  is 
a  matter  of  defense  which  the  prosecution  need  not  anticipate  in  the  pleadings.  State  v.  Harrison.  260  Wis. 
89,  92,  150  N.W.2d  38  (1951);  Kreutzer  v.  Westfahl.  187  Wis.  463,  477,  204  N.W.  595  (1925). 

Factual  disputes  about  the  applicability  of  an  exception  would  likely  be  determined  by  pretrial  motion. 
If  a  factual  dispute  is  raised  at  trial,  the  Committee  concluded  that  they  are  best  handled  in  the  same  manner 
as  most  "affirmative  defenses."  That  is,  they  are  not  issues  in  the  case  until  there  is  some  evidence  of  their 
existence.  Once  there  is  evidence  sufficient  to  raise  the  issue,  the  burden  is  on  the  state  to  prove,  beyond  a 
reasonable  doubt,  that  the  defense,  or  the  exception,  is  not  present.  See  Moes  v.  State.  91  Wis. 2d  756,  284 
N.W. 2d  66  (1979);  State  v.  Schulz.  102  Wis.2d  423,  307  N.W.2d  151  (1981). 

3.  See  note  1 .  supra. 

4.  The  Committee  concluded  that  the  "substantial  factor"  definition  of  "cause"  is  sufficient  for  most 
cases.  Where  there  is  evidence  of  more  than  one  possible  cause,  something  like  the  following  might  be 
added: 

There  may  be  more  than  one  cause  of  bodily  harm.  The  act  of  one  person  alone  might  produce  it, 

or  the  acts  of  two  or  more  persons  might  jointly  produce  it. 

Also  see  Wis  Jl-Criminal  901,  Cause. 

5.  This  is  the  definition  of  "bodily  harm"  provided  in  §  939.22(4). 

6.  See  §  939.23(3)  and  Wis  Jl-Criminal  923A  and  923B. 

7.  The  knowledge  requirement  is  included  because  the  statute  uses  the  word  "intentionally."  Section 
939.23(3)  provides  that  this  requires  "purpose  to  do  the  thing  or  cause  the  result  specified  .  .  ."  and 
"knowledge  of  those  facts  which  are  necessary  to  make  his  or  her  conduct  criminal  which  are  set  forth  after 
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the  word  'intentionally.'"  The  Committee  concluded  that  the  container  or  device  being  one  that  contains 
oleoresin  of  capsicum  is  one  of  those  facts.  The  Committee  also  concluded  that  is  sufficient  that  the 
defendant  know  the  substance  by  a  common  name,  like  "pepper  spray,"  and  not  that  the  defendant  know  the 
exact  chemical  composition  of  the  substance. 
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1341C  USING  OLEORESIN  OF  CAPSICUM  (PEPPER  SPRAY)1  TO  CAUSE 
BODILY  HARM  TO  A  PEACE  OFFICER  —  §  941.26(4)(d) 

Statutory  Definition  of  the  Crime 

Section  941.26(4)(d)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who 
intentionally  uses  a  device  or  container  of  oleoresin  of  capsicum2  to  cause  bodily  harm  or 
bodily  discomfort  to  a  peace  officer  and  knows,  or  has  reason  to  know,  that  the  person  is  a 
peace  officer  acting  in  an  official  capacity. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  used  a  device  or  container  of  oleoresin  of  capsicum  to  cause 
bodily  harm  or  bodily  discomfort  to  (name  of  victim) . 

"Cause"  means  that  the  defendant's  conduct  was  a  substantial  factor  in 
producing  bodily  harm  or  discomfort.3 

["Bodily  harm"  means  physical  pain  or  injury,  illness,  or  any  impairment  of 
physical  condition.]4 

2.  The  defendant  acted  intentionally. 
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This  requires  that  the  defendant  acted  with  the  mental  purpose  to  cause 
bodily  harm  or  bodily  discomfort  to  (name  of  victim)  or  was  aware  that  (his) 
(her)  conduct  was  practically  certain  to  cause  that  result.5 

It  also  requires  that  the  defendant  knew  that  the  device  or  container 
contained  oleoresin  of  capsicum.6 

3.  (Name  of  victim)  was  a  peace  officer  acting  in  an  official  capacity. 

A  (name  type  of  officer)  is  a  peace  officer.7 

(Name  type  of  officer)  8  act  in  an  official  capacity  when  they  perform 
duties  that  they  are  employed  to  perform.  A  (name  type  of  officer)  who 
performs  acts  for  personal  reasons  that  are  not  within  the  responsibilities  of  a 
(name  type  of  officer)  does  not  act  in  an  official  capacity.9  [The 
responsibilities  of  a  (name  type  of  officer)  include: _ .] 10 

4.  The  defendant  knew,  or  had  reason  to  know,  that  (name  of  victim)  was  a  peace 
officer  acting  in  an  official  capacity.11 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 
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If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1 34 1 . 1  in  1 994.  It  was  republished  as  Wis 
Jl-Criminal  1341 A  in  1995.  The  2007  revision  renumbered  the  instruction  as  Wis  Jl-Criminal  1341C.  This 
revision  was  approved  by  the  Committee  in  February  2014;  it  revised  the  Comment  to  reflect  changes  made 
by  2013  Wisconsin  Act  77. 

This  instruction  is  for  one  of  several  offenses  contained  in  §  941 .26(4)  as  amended  by  1993  Wisconsin 
Act  91.  Act  91  was  enacted  in  December  1993  but  with  a  delayed  effective  date  of  October  1,  1994.  The 
criminal  offenses  involving  "pepper  spray"  therefore  apply  only  to  conduct  occurring  on  or  after  October  1, 
1994. 

See  Wis  Jl-Criminal  134  IB  for  violations  of  §  941 ,26(4)(b),  using  "pepper  spray"  to  cause  bodily  harm 
or  discomfort  to  another  person.  See  Wis  Jl-Criminal  1 34 1 D  for  violations  of  §  94 1 ,26(4)(L),  possession  of 
"pepper  spray"  by  a  convicted  felon. 

1993  Wisconsin  Act  91  also  required  the  Department  of  Justice  to  enact  administrative  rules  relating  to 
the  sale  and  distribution  of  oleoresin  of  capsicum  products.  Those  rules  are  found  in  Chapter  Jus  14, 
Wisconsin  Administrative  Code.  2013  Wisconsin  Act  77  [effective  date:  December  13,  2013]  created 
§  941.26(4m)  to  read:  "The  department  of  justice  may  not  promulgate  or  enforce  any  rule  that  regulates  a 
device  or  container  described  under  para,  (a)." 

1 .  The  statute  uses  the  term  "oleoresin  of  capsicum"  to  refer  to  the  substance  commonly  known  as 
"pepper  gas,"  "pepper  spray,"  or  "pepper  mace."  Not  all  material  commonly  referred  to  by  these  terms  may 
meet  the  requirements  of  §  94 1 ,26(4)(a),  which  provides,  in  effect,  that  the  offenses  defined  in  sub.  (4)  apply 
to  "a  device  or  container  that  contains  a  combination  of  oleoresin  of  capsicum  and  inert  ingredients  but  does 
not  contain  any  other  gas  or  substance  that  will  cause  bodily  discomfort."  §  941.26(4)(a).  Thus,  the 
instruction  uses  the  statutory  term  "oleoresin  of  capsicum"  throughout. 

2.  See  note  1,  supra. 

3.  The  Committee  concluded  that  the  "substantial  factor"  definition  of  "cause"  is  sufficient  for  most 
cases.  Where  there  is  evidence  of  more  than  one  possible  cause,  something  like  the  following  might  be 
added: 

There  may  be  more  than  one  cause  of  bodily  harm.  The  act  of  one  person  alone  might  produce  it, 

or  the  acts  of  two  or  more  persons  might  jointly  produce  it. 

Also  see  Wis  Jl-Criminal  901,  Cause. 

4.  This  is  the  definition  of  "bodily  harm"  provided  in  §  939.22(4). 

5.  See  §  939.23(3)  and  Wis  Jl-Criminal  923A  and  923B. 


(Rel.  No.  52-4/2014) 


©2014,  Regents,  Univ.  of  Wis. 


3 


1341C 


WIS  JI-CRIMINAL 


1341C 


6.  The  knowledge  requirement  is  included  because  the  statute  uses  the  word  "intentionally."  Section 
939.23(3)  provides  that  this  requires  "purpose  to  do  the  thing  or  cause  the  result  specified  .  .  ."  and 
"knowledge  of  those  facts  which  are  necessary  to  make  his  or  her  conduct  criminal  which  are  set  forth  after 
the  word  'intentionally.'"  The  Committee  concluded  that  the  container  or  device  being  one  that  contains 
oleoresin  of  capsicum  is  one  of  those  facts.  The  Committee  also  concluded  that  is  sufficient  that  the 
defendant  know  the  substance  by  a  common  name,  like  "pepper  spray,"  and  not  that  the  defendant  know  the 
exact  chemical  composition  of  the  substance. 

7.  In  the  Committee's  judgment,  the  jury  may  be  told,  for  example,  that  a  sheriff  is  a  peace  officer. 
It  is  still  for  the  jury  to  be  satisfied  that,  in  this  example,  the  victim  was  a  sheriff. 

"Peace  officer"  is  defined  in  §  939.22(22). 

8.  Use  the  plural  form  in  the  blank,  e.g..  "sheriffs,"  "police  officers,"  etc. 

9.  The  definition  of  "official  capacity"  is  taken  from  Wis  Jl-Criminal  915.  See  the  Comment  to  that 
instruction  for  further  discussion. 

10.  The  duties,  powers,  or  responsibilities  of  some  peace  officers  are  set  forth  in  the  Wisconsin  statutes. 
Where  applicable,  reference  to  such  statutes  may  be  helpful  in  attempting  to  define  the  responsibilities  of  such 
officers. 

1 1 .  This  is  taken  directly  from  §  94 1 ,26(4)(d),  which  refers  to  causing  harm  to  "a  person  who  the  actor 
knows,  or  has  reason  to  know,  is  a  peace  officer  who  is  acting  in  an  official  capacity." 
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1341D  POSSESSION  OF  OLEORESIN  OF  CAPSICUM  (PEPPER  SPRAY)1  BY  A 
CONVICTED  FELON  —  §  941.26(4)(L) 

Statutory  Definition  of  the  Crime 

Section  94 1 .26(4)(L)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
possesses  a  device  or  container  of  oleoresin  of  capsicum2  and  has  been  convicted  of  a  felony. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  a  device  or  container. 

"Possess"  means  that  the  defendant  knowingly3  had  actual  physical  control  of 
a  device  or  container.4 

2.  The  device  or  container  contained  oleoresin  of  capsicum.5 

3.  The  defendant  had  been  convicted  of  a  felony  before  (date  of  offense)  ,6 

fName  of  felony)  is  a  felony  in  Wisconsin.7 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1341Bin  1995.  This  revision  renumbered 
the  instruction  as  Wis  Jl-Criminal  1341D  and  was  approved  by  the  Committee  in  February  2007.  The  2007 
revision  involved  adoption  of  a  new  format  and  an  addition  to  the  text  described  at  footnote  6. 

This  instruction  is  for  an  offense  created  by  1995  Wisconsin  Act  25  [effective  date  July  20,  1995]. 
Section  2  of  1995  Wisconsin  Act  25  provides  that  it  "first  applies  to  the  possession  of  a  device  or  container 
on  the  effective  date  of  this  subsection,  regardless  of  the  date  that  the  prior  felony  or  crime,  as  described  in 
section  94 1 .26(4)(L)  of  the  statutes,  as  created  by  this  act,  occurred."  The  statute  does  not  apply  if  the  person 
has  received  a  pardon.  §  941.26(4)(L). 

Other  offenses  involving  oleoresin  of  capsicum  are  addressed  in  Wis  Jl-Criminal  134  IB  and  134 1C. 

1.  The  statute  uses  the  term  "oleoresin  of  capsicum"  to  refer  to  the  substance  commonly  known  as 
"pepper  spray"  or  "pepper  mace."  It  may  help  the  understandability  of  the  instruction  if  the  common  name 
is  used,  but  the  statutory  term  is  used  throughout  this  model.  The  full  statutory  description  is  "a  device  or 
container  that  contains  a  combination  of  oleoresin  of  capsicum  and  inert  ingredients  but  does  not  contain  any 
other  gas  or  substance  that  will  cause  bodily  discomfort."  §  941.26(4)(a) 

2.  See  note  1.  supra. 

3.  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414,418, 212N.W.  664  ( 1 927T  Doscher  v.  State.  1 94  Wis.  67, 69, 214N.W. 
359(1927). 

4.  The  definition  of  "possess"  is  that  found  in  Wis  Jl-Criminal  920  and  requires  "actual  physical 
control."  That  instruction  also  contains  the  following  optional  paragraphs  for  use  where  the  object  is  not  in 
the  physical  possession  of  the  defendant  or  where  possession  is  shared  with  another: 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 

the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 

person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 

item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in 
criminal  cases,  including  so-called  constructive  possession. 

5 .  Because  the  offense  definition  does  not  use  the  word  “intentionally,”  the  Committee  concluded  that 
knowledge  that  the  device  or  container  contained  oleoresin  of  capsicum  is  not  required.  Compare  footnote  7 
in  Wis  Jl-Criminal  134 IB. 

6.  The  date  of  the  offense  should  be  inserted  in  this  blank. 

7.  See  note  7,  Wis  Jl-Criminal  1343  which  discusses  the  application  of  a  similar  statute  to  felony 
convictions  from  other  states,  stipulating  to  the  fact  of  the  felony  conviction,  and  similar  issues. 
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1342  POSSESSION  OF  A  SHORT-BARRELED  SHOTGUN  OR  RIFLE1  — 

§  941.28 

Statutory  Definition  of  the  Crime 

Section  941.28  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  possesses  a 
short-barreled  (rifle)  (shotgun). 

State's  Burden  of  Proof 

Before  you  may  fmd  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  possessed  a  (rifle)2  (shotgun).3 

"Possess"  means  that  the  defendant  knowingly4  had  actual  physical  control5  of 
a  (rifle)  (shotgun). 

2.  The  (rifle)  (shotgun)  was  short-barreled.6 

["Short-barreled  rifle"  means  a  rifle  having  one  or  more  barrels  having  a  length 
of  less  than  16  inches  measured  from  closed  breech  or  bolt  face  to  muzzle  or  a  rifle 
having  an  overall  length  of  less  than  26  inches.]7 

["Short-barreled  shotgun"  means  a  shotgun  having  one  or  more  barrels  having 
a  length  of  less  than  1 8  inches  measured  from  closed  breech  or  bolt  face  to  muzzle 
or  a  shotgun  having  an  overall  length  of  less  than  26  inches.]8 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1342  was  originally  published  in  1983  and  revised  in  1985,  1987,  and  1995.  This 
revision  was  approved  by  the  Committee  in  February  2007  and  involved  adoption  of  a  new  format  and 
nonsubstantive  changes  to  the  text. 

In  State  v.  Johnson.  171  Wis.2d  175,  491  N.W.2d  110  (Ct.  App.  1992),  the  court  held  that  §  941.28 
applies  to  a  shotgun  whose  firing  pin  has  been  removed.  The  court  noted  its  agreement  with  the  trial  court's 
conclusion  that  the  statute  does  not  require  "that  the  shotgun  be  capable  of  being  fired  at  the  time  it  was 
possessed."  171  Wis.2d  175,  178. 

1.  This  instruction  is  for  a  violation  of  §  941.28,  created  by  Chapter  1 15,  Laws  of  1979  (effective  date 
May  1,  1979).  The  statute  prohibits  not  only  "possession"  but  also  "selling,"  "offering  to  sell," 
"transporting,"  "purchasing,"  or  "going  armed  with"  a  short-barreled  rifle  or  shotgun.  The  instruction  is 
written  in  terms  of  "possession"  because  the  Committee  concluded  that  "possession"  would  be  the  most 
commonly  charged  type  of  offense.  Further,  "possession"  is  a  broad  enough  term  to  cover  most  of  the  other 
prohibited  activities;  one  must  possess  something  in  order  to  transport  it,  or  to  sell  it,  or  to  go  armed  with  it. 

2.  "Rifle"  is  defined  by  §  941.28(l)(a): 

"Rifle"  means  a  firearm  designed  or  redesigned,  made  or  remade,  and  intended  to  be  fired  from  the 
shoulder  or  the  hip  and  designed  or  redesigned  and  made  or  remade  to  use  the  energy  of  a 
propellant  in  a  metallic  cartridge  to  fire  through  a  rifled  barrel  a  single  projectile  for  each  pull  of 
the  trigger. 

3.  "Shotgun"  is  defined  by  §  941.28(l)(d): 

"Shotgun"  means  a  weapon  designed  or  redesigned,  made  or  remade,  and  intended  to  be  fired  from 
the  shoulder  or  the  hip  and  designed  or  redesigned  and  made  or  remade  to  use  the  energy  of  a 
propellant  in  a  fixed  shotgun  shell  to  fire  through  a  smooth  bore  either  a  number  of  ball  shot  or  a 
single  projectile  for  each  single  pull  of  the  trigger. 

4.  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  1 92  Wis.  4 1 4, 4 1 8, 2 1 2  N.W.  664  ( 1 927);  Doscherv.  State.  1 94  Wis.  67, 69, 2 1 4  N.  W. 
359(1927). 
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5.  The  definition  of  "possess"  is  that  found  in  Wis  Jl-Criminal  920  and  requires  "actual  physical 
control."  That  instruction  also  contains  the  following  optional  paragraphs  for  use  where  the  object  is  not  in 
the  physical  possession  of  the  defendant  or  where  possession  is  shared  with  another: 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 
the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 
person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 
item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in 
criminal  cases,  including  so-called  constructive  possession. 

6.  The  statutoiy  definitions  of  "rifle"  and  "shotgun"  require  that  it  be  "designed  or  redesigned,  made 
or  remade,  and  intended  to  be  fired  from  the  shoulder  or  hip.  .  .  ."  The  weapon  which  is  the  subject  of  a 
charge  covered  by  this  instruction  must  have  originally  been  "intended  to  be  fired  from  the  shoulder  or  hip" 
and  later  modified  to  be  "short-barreled."  The  weapon  so  modified  need  not  be  "intended  to  be  shot  from 
the  shoulder  or  hip." 

The  court  of  appeals  reached  a  conclusion  consistent  with  this  analysis  in  State  v.  Johnson,  supra  at  1 82. 

. . .  the  pertinent  intent  is  that  of  the  fabricator  and  not  that  of  the  possessor. . .  Thus,  a  weapon  is 
within  the  scope  of  section  941.28(l)(d)  if  it  was  either  "designed"  or  "redesigned"  and  either 
"made"  or  "remade"  "to  be  fired  from  the  shoulder  or  hip"  and  intended  by  the  designer  or 
redesigner  and  the  maker  or  remaker  to  be  so  operated. 

The  Johnson  court  rejected  the  argument  that  "the  statute's  prohibition  could  be  defeated  by  the  possessor’s 
professed  subjective  intent  to  not  fire  the  weapon  from  his  or  her  shoulder  or  hip."  171  Wis. 2d  175,  183. 

Because  the  offense  definition  does  not  use  the  word  “intentionally,”  the  Committee  concluded  that 
knowledge  that  the  rifle  or  shotgun  was  short-barreled  is  not  required. 

7.  This  is  the  definition  provided  in  §  941.28(l)(b). 

8.  This  is  the  definition  provided  in  §  941 ,28(l)(c). 
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1343  POSSESSION  OF  A  FIREARM  —  §  941.29(lm) 

Statutory  Definition  of  the  Crime 

Section  941.29(lm)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
possesses  a  firearm  if  that  person  has  been  convicted  of  a  felony.1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  a  firearm. 

“Firearm”  means  a  weapon  which  acts  by  the  force  of  gunpowder.2  [It  is  not 
necessary  that  the  firearm  was  loaded  or  capable  of  being  fired.]  3 

“Possess”  means  that  the  defendant  knowingly4  had  actual  physical  control  of 
a  firearm.5 

ADD  THE  FOLLOWING  PARAGRAPHS  THAT  ARE  SUPPORTED  BY  THE 
EVIDENCE. 

[An  item  is  (also)  in  a  person’s  possession  if  it  is  in  an  area  over  which  the 
person  has  control  and  the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What 
is  required  is  that  the  person  exercise  control  over  the  item.] 
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[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control 
over  an  item,  that  item  is  in  his  possession,  even  though  another  person  may  also 
have  similar  control.] 

2.  The  defendant  had  been  convicted  of  a  felony  before  (date  of  offense).6 
[(Name  of  felony)  is  a  felony  in  Wisconsin.]7 

[The  parties  have  agreed  that  the  defendant  was  convicted  of  a  felony  before 
(date  of  offense)  and  you  must  accept  this  as  conclusively  proved.]8 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1343  was  originally  published  in  1983  and  revised  in  1984,  1986,  1987,  1993,  1996, 
1999,  2007,  2011,  and  2016.  This  revision  was  approved  by  the  Committee  in  October  2018;  it  added  to 
the  Comment. 

Section  941 .29  was  revised  by  2015  Wisconsin  Act  109.  The  offense  definition  did  not  change  but  is 
now  found  in  sub.  (lm);  the  instruction  was  revised  in  2016  to  reflect  that  change.  In  addition,  Act  109 
repealed  former  sub.  (2)  and  created  sub.  (4m)  to  require  a  minimum  sentence  for  cases  involving  persons 
with  a  prior  record  relating  to  a  “violent  felony”  or  a  “violent  misdemeanor.”  Those  terms  are  defined  in 
new  sub.  (lg).  [The  effective  date  of  Act  109  is  November  13,  2015;  but  §  94 1 ,29(4m)(b)  states:  “This 
subsection  does  not  apply  to  sentences  imposed  after  July  1,  2020.”] 

See  Wis  Jl-Criminal  1343A  for  material  to  add  to  this  instruction  in  cases  where  the  narrow  defense 
of  privilege  recognized  in  State  v.  Coleman,  206  Wis. 2d  198,  556  N.W.2d  701  (1996),  is  raised. 

See  Wis  Jl-Criminal  1343C  for  violations  of  §  941.2905,  straw  purchasing  of  a  firearm. 

See  Wis  Jl-Criminal  1 344  for  violations  of  §  94 1 ,29(  1  m)(f)  and  (g),  possession  of  a  firearm  by  a  person 
subject  to  an  injunction. 
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The  state  has  jurisdiction  to  enforce  §  941.29  on  tribal  reservations.  State  v.  Jacobs,  2007  WI  App 
155,  302  Wis.2d  675,  735  N.W.2d  535. 

The  right  to  bear  arms  amendment  to  the  state  constitution  did  not  invalidate  §  941.29.  State  v. 
Thomas,  2004  WI  App  1 15,  274  Wis.2d  513,  683  N.W.2d  497.  The  statute  is  not  unconstitutionally  vague 
or  over  broad  and  it  does  not  deny  the  equal  protection  of  the  laws.  Id.  Nor  was  the  statute  affected  by 
the  “right  to  bear  arms”  decisions  in  District  of  Columbia  v.  Heller,  554  U.S.  570  (2008)  or  McDonald  v. 
City  of  Chicago.  561  U.S.  742  (2010).  State  v.  Pocian,  2012  WI  App  58,  ffl[12,  15,  341  Wis.2d  380,  814 
N.W.2d  894. 

The  Wisconsin  Court  of  Appeals  rejected  an  “as  applied”  challenge  in  State  v.  Culver,  2018  WI  App 
55,  384  Wis.2d  222,  918  N.W.2d  103,  where  the  defendant  claimed  the  statute  was  defective  in  failing  to 
distinguish  between  violent  and  non-violent  felonies  and  between  serious  and  non-serious  ones.  The  court 
concluded  that  the  constitutionality  of  §  94 1 .29  was  settled  by  the  Thomas  and  Pocian  decisions  cited  above. 

Section  2  of  Chapter  141,  Laws  of  1981,  related  to  the  applicability  of  the  law  and  was  not  printed  in 
the  statutes.  It  provided:  “This  act  applies  to  persons  regardless  of  the  date  the  crime  specified  under  § 
941.29(1)  of  the  statutes,  as  created  by  this  act,  is  committed.”  However,  for  the  statute  to  apply,  the 
possession  of  the  firearm  would  have  had  to  occur  after  the  statute’s  effective  date,  which  was  March  31, 
1982. 

Section  973.033,  effective  March  31,  1990,  requires  that  whenever  a  defendant  is  sentenced  for  a 
felony,  “the  court  shall  inform  the  defendant  of  the  requirements  and  penalties  under  s.  94 1 .29.”  This  does 
not  add  a  requirement  to  a  charge  under  §  94 1 .29,  that  the  required  advice  was  given.  State  v.  Phillips, 
172  Wis.2d  391, 493  N.W.2d  238  (Ct.  App.  1992).  Phillips  confirmed  that  the  offense  has  two  elements: 
being  a  convicted  felon  and  possessing  a  firearm.  172  Wis.2d  391,  354. 

In  State  v.  Thiel,  1 88  Wis.2d  695,  524  N.W.2d  641  (1994),  the  court  upheld  the  application  of  §  941.29 
to  a  person  whose  felony  conviction  occurred  in  1970,  eleven  years  before  §  941.29  was  enacted.  The 
court  concluded  that  “the  statute  was  not  enacted  with  the  intent  to  punish  convicted  felons  and  as  such  is 
not  an  ex  post  facto  law  as  applied  to  [Thiel].”  188  Wis.2d  695,  697. 

1.  The  instruction  is  drafted  for  cases  involving  possession  of  a  firearm  by  a  person  convicted  of  a 
felony.  However,  the  statute  also  applies  to  other  categories  of  individuals.  See  §  94 1 ,29(  1  m)(a)  through 
(g).  This  instruction  is  suitable  for  use  in  cases  involving  subs.  (lm)(a)  and  (b).  (See  discussion  in  note 
7.)  For  cases  involving  subs.  (lm)(c)  through  (em),  the  instruction  must  be  modified.  [Subsection 
( lm)(em)  was  created  by  2009  Wisconsin  Act  258.]  For  cases  involving  subs.  (lm)(f)  and  (g),  see  Wis  JI- 
Criminal  1344. 

The  statement  of  the  elements  in  the  instruction  is  a  substantial  shortening  of  the  full  statutory 
definition.  Note  that  there  are  exceptions  to  the  coverage  of  the  statute  in  subsections  (5)  through  (9)  of  § 
941.29. 

The  exception  in  subsection  (5)(b)  was  added  by  1985  Wisconsin  Act  259.  The  cited  provision,  18 
U.S.C.  §  925(c),  allows  the  secretary  of  the  treasury  to  grant  relief  from  the  disabilities  relating  to  possession 
of  firearms  if  the  person’s  conviction  did  not  involve  a  firearm  offense  and  the  secretary  is  satisfied  “that 
the  applicant  will  not  be  likely  to  act  in  a  manner  dangerous  to  public  safety  and  that  the  granting  of  the 
relief  will  not  be  contrary  to  the  public  interest.” 
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The  Wisconsin  Attorney  General  has  concluded  that  subsec.  (5)(a)  has  been  invalidated  by 
congressional  action.  Effective  November  15,  1986,  18  U.S.C.  app.  §  1203,  was  repealed  in  favor  of  18 
U.S.C.  §  921(a)(20).  “Any  pardon  granted  .  .  .  since  November  15,  1986,  will  give  the  recipient  the  right 
to  .  .  .  possess  .  .  .  firearms  unless  the  pardon  ‘expressly  provides  that  the  person  may  not  ship,  transport, 
possess  or  receive  firearms.’  18  U.S.C.  §  921(a)(20).”  OAG-6-89,  Feb.  20,  1989. 

2.  The  term  “firearm”  is  considered  to  mean  a  weapon  that  acts  by  the  force  of  gunpowder.  See, 
for  example,  Harris  v.  Cameron,  81  Wis.  239,  51  N.W.  437  (1892). 

3.  Possession  of  a  disassembled  and  inoperable  firearm  is  a  violation  of  §  941.29.  The  “term 
‘firearm’  is  appropriately  defined  as  a  weapon  that  acts  by  force  of  gunpowder  to  fire  a  projectile 
irrespective  of  whether  it  is  inoperable  due  to  disassembly.”  State  v.  Rardon,  185  Wis. 2d  701,  706,  518 
N.W. 2d  330  (Ct.  App.  1994),  citing  Wis  Jl-Criminal  1343  with  approval.  Also  see  State  v.  Johnson,  171 
Wis. 2d  175,  491  N.W. 2d  1 10  (Ct.  App.  1992),  reaching  a  similar  conclusion  with  respect  to  the  definition 
of  “shotgun”  under  §  941.28. 

4.  Inherent  in  the  legal  definition  of  “possession”  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414,  418,  212  N.W.  664  (1927),  Doscher  v.  State,  194  Wis.  67,  69,  214 
N.W.  359  (1927). 

5.  The  definition  of  “possess”  is  the  one  provided  in  Wis  Jl-Criminal  920.  The  first  sentence  should 
be  given  in  all  cases.  The  bracketed  optional  paragraphs  are  intended  for  use  where  the  evidence  shows 
that  the  object  is  not  in  the  physical  possession  of  the  defendant  or  that  possession  is  shared  with  another. 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  “possession”  in 
criminal  cases,  including  so-called  constructive  possession. 

In  State  v.  Black,  2001  WI  31,  242  Wis. 2d  126,  624  N.W. 2d  363,  the  court  suggested  that  “handling” 
a  firearm  was  sufficient  to  satisfy  the  “possession”  element.  The  court  concluded  that  a  criminal  complaint 
alleging  that  the  defendant  handled  a  firearm  provided  a  sufficient  factual  basis  to  support  a  guilty  plea  to 
violating  §  941.29. 

6.  The  date  of  the  offense  should  be  inserted  in  this  blank. 

7.  The  statute  applies  to  persons  convicted  of  a  felony  in  Wisconsin  and  also  to  persons  convicted 
of  crimes  in  other  states  that  would  be  felonies  in  Wisconsin.  In  the  Committee’s  judgment,  the  way  the 
second  element  is  phrased  should  be  suitable  for  handling  either  alternative.  Where  the  crime  committed 
in  another  state  has  a  name  not  used  in  Wisconsin,  it  may  be  helpful  to  add  a  sentence  to  the  effect  that  the 
offense  would  have  been  a  felony  if  committed  in  this  state.  The  Committee  concluded  that  the  statutory 
elements  of  the  crime  of  which  the  defendant  was  convicted  in  the  other  state  should  be  compared  with  the 
statutory  elements  of  the  comparable  Wisconsin  offense.  One  must  be  able  to  say  that  those  elements 
“would  be  a  felony  if  committed  in  this  state.” 

The  Committee  also  concluded  that  the  statute  need  not  be  interpreted  to  require  that  the  defendant 
“know  he  was  convicted  of  a  felony”  or  know  that  he  was  prohibited  from  possessing  a  firearm.  A  person 
may  fairly  be  held  to  know  the  nature  of  a  crime  of  which  he  was  convicted  and  to  know  the  disabilities 
that  may  attend  such  a  conviction. 
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Where  the  out-of-state  conviction  is  under  a  statute  that  is  broader  than  its  Wisconsin  counterpart, 
courts  should  evaluate  whether  the  conduct  that  led  to  the  conviction  would  be  considered  a  felony  if 
committed  in  Wisconsin.  If  it  would,  the  out-of-state  conviction  can  be  the  basis  for  the  application  of 
§  94 1 .29.  State  v.  Campbell,  2002  WI  App  20,  250  Wis.2d  238,  642  N.W.2d  230. 

8.  Defendants  may  offer  to  stipulate  to  the  fact  of  their  felon  status.  The  bracketed  statement  in  the 
instruction  includes  the  standard  statement  on  the  effect  of  a  stipulation  found  in  Wis  Jl-Criminal  162, 
Agreed  Facts.  The  effect  of  a  stipulation  in  a  prosecution  for  violating  §  941.29  has  been  described  as 
follows: 

.  .  .  where  prior  conviction  of  a  felony  is  an  element  of  the  offense  with  which  the  defendant  is 
charged  and  the  defendant  is  willing  to  stipulate  that  he  or  she  is  a  convicted  felon,  evidence  of 
the  nature  of  the  felony  is  irrelevant  if  offered  solely  to  establish  the  felony-conviction  element 
of  the  offense.  The  trial  court  therefore  abused  its  discretion  in  allowing  the  prosecutor  to  inform 
the  jury  as  to  the  nature  of  McAllister’s  crime. 

State  v.  McAllister.  153  Wis.2d  523,  525,  451  N.W.2d  764  (Ct.  App.  1989). 

The  fact  of  felon  status  may  still  be  revealed;  it  is  the  nature  of  the  felony  that  is  not  to  be  disclosed. 
State  v.  Nicholson.  160  Wis.2d  803,  804,  467  N.W.2d  139  (Ct.  App.  1991). 

Care  must  be  taken  where  a  stipulation  goes  to  an  element  of  a  crime.  A  waiver  should  be  obtained. 
See  Wis  Jl-Criminal  162A  Law  Note:  Stipulations. 

An  example  of  a  complete  waiver  inquiry  is  as  follows: 

TO  THE  DEFENDANT: 

1 .  Do  you  understand  that  one  of  the  elements  of  the  crime  of  felon  in  possession  of  a  firearm  is  that 
you  have  been  convicted  of  a  felony  before  the  date  of  this  offense? 

2.  Do  you  understand  that  you  have  the  right  to  have  a  jury,  that  is,  twelve  people,  decide  whether 
or  not  the  state  has  proved  beyond  a  reasonable  doubt  that  you  have  been  convicted  of  a  felony 
before  the  date  of  this  offense? 

3.  Do  you  understand  that  the  State  has  to  convince  each  member  of  the  jury  that  you  have  been 
convicted  of  a  felony  before  the  date  of  this  offense? 

4.  With  this  stipulation,  you  are  agreeing  that  I  tell  the  jury  that  you  have  been  convicted  of  a  felony 
before  the  date  of  this  offense,  and  that  they  are  to  accept  this  fact  as  conclusively  proved? 

5.  Has  your  attorney  explained  the  pros  and  cons,  that  is,  the  advantages  and  disadvantages  of 
entering  into  this  agreement? 

6.  Have  you  had  enough  time  to  talk  all  of  this  over  with  your  attorney? 
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7.  Has  anyone  pressured  you  or  threatened  you  in  any  way,  or  made  any  promises  to  you,  to  get  you 
to  enter  into  this  agreement? 

8.  Are  you  entering  into  this  agreement  of  your  own  free  will? 

9.  Have  you  had  enough  time  to  make  your  decision? 

TO  DEFENSE  COUNSEL: 

1.  Are  you  satisfied  that  your  client  thoroughly  understand  (his)  (her)  right  to  enter  into  this 
agreement  regarding  (his)  (her)  prior  conviction  or  to  not  enter  into  this  agreement? 

2.  Are  you  satisfied  that  your  client  is  entering  into  this  agreement  freely,  voluntarily,  intelligently, 
and  knowingly? 

FINDING:  The  court  is  also  satisfied  that  the  defendant  is  entering  into  this  agreement  freely, 

voluntarily,  intelligently,  and  knowingly.  The  court  therefore  accepts  the  stipulation. 

Also  see  State  v.  Aldazabal,  146  Wis.2d  267,  430  N.W.2d  614  (Ct.  App.  1988),  where  the  defendant, 
charged  with  violating  §  94 1 .29,  stipulated  that  he  had  been  convicted  of  a  felony.  The  stipulation  was  not 
formally  admitted  into  evidence,  but  the  court  of  appeals  held  that  the  mentioning  of  the  stipulation  during 
the  prosecutor’s  opening  statement  was  sufficient  to  support  the  conviction. 
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1343A  POSSESSION  OF  A  FIREARM  BY  A  FELON:  PRIVILEGE 

[INSERT  THE  FOLLOWING  INTO  WIS  JI-CRIMINAL  1343  AFTER  THE 
ELEMENTS  OF  THE  CRIME  ARE  DEFINED  IN  PLACE  OF  THE  TWO 
CONCLUDING  PARAGRAPHS.] 

The  law  allows  a  person  convicted  of  a  felony  to  possess  a  firearm  under  certain 
circumstances. 

The  state  must  prove  by  evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the 
circumstances  permitting  the  defendant  to  possess  a  firearm  did  not  exist  in  this  case. 

The  law  allows  the  defendant  to  possess  a  firearm  if  all  the  following  circumstances  are 
present: 

(1)  the  defendant  reasonably  believed  (he)  (she)  was  under  an  unlawful  threat  of 
imminent  death  or  great  bodily  harm; 1 

(2)  the  defendant  reasonably  believed  (he)  (she)  had  no  alternative  way  to  avoid  the 
threatened  harm  other  than  by  possessing  a  firearm;2 

(3)  the  defendant  did  not  recklessly  or  negligently  place  (himself)  (herself)  in  a 
situation  in  which  it  was  probable  that  (he)  (she)  would  be  forced  to  possess  a 
firearm;  and, 

(4)  the  defendant  possessed  the  firearm  only  for  the  time  necessary  to  prevent  the 
threatened  harm.3 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  knowingly  possessed 
a  firearm,  that  the  defendant  had  previously  been  convicted  of  a  felony  and  that  the 
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circumstances  permitting  the  defendant  to  possess  a  firearm  did  not  exist,  you  should  find  the 
defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1343A  was  approved  by  the  Committee  in  May  1997  and  republished  without 
substantive  change  in  2008. 

This  instruction  was  drafted  to  implement  the  decision  in  State  v.  Coleman.  206  Wis. 2d  198,  556 
N.W.2d  701  (1996),  where  the  Wisconsin  Supreme  Court  held  that  "a  narrow  defense  of  privilege  exists  to 
a  charge  of  felon  in  possession  of  a  firearm."  However,  the  court  agreed  with  the  state  that  the  generally 
applicable  defenses  like  coercion,  self  defense,  defense  of  others,  and  defense  of  property  should  not  apply. 
Rather,  a  special  privilege,  based  on  U.S.  v.  Gant,  691  F.2d  1159  (5th  Cir.  1982),  was  adopted: 

In  order  to  be  entitled  to  the  defense,  the  defendant  must  prove: 

(1)  the  defendant  was  under  an  unlawful,  present,  imminent,  and  impending  threat  of  such  a 
nature  as  to  induce  a  well-grounded  apprehension  of  death  or  serious  bodily  injury,  or  the 
defendant  reasonably  believes  he  or  she  is  under  such  a  threat; 

(2)  the  defendant  did  not  recklessly  or  negligently  place  himself  or  herself  in  a  situation  in  which 
it  was  probable  that  he  or  she  would  be  forced  to  possess  a  firearm; 

(3)  the  defendant  had  no  reasonable,  legal  alternative  to  possessing  a  firearm,  or  reasonably 
believed  that  he  or  she  had  no  such  alternative;  in  other  words,  the  defendant  did  not  have  a  chance 
to  refuse  to  possess  the  firearm  and  also  to  avoid  the  threatened  harm,  or  reasonably  believed  he 
or  she  did  not  have  such  a  chance; 

(4)  a  direct  causal  relationship  may  be  reasonably  anticipated  between  possessing  the  firearm  and 
the  avoidance  of  the  threatened  harm; 

(5)  the  defendant  did  not  possess  the  firearm  for  any  longer  than  reasonably  necessary. 

206  Wis. 2d  198,209-10. 

The  Committee  concluded  that  the  substance  of  this  five-part  test  could  be  captured  in  the  four  factors 
that  are  used  in  the  instruction.  See  notes  1-3,  below.  No  change  in  meaning  was  intended. 

The  Coleman  decision  was  ambiguous  on  the  crucial  issue  of  the  allocation  of  the  burden  of  persuasion. 
The  quoted  material  above  was  introduced  by  the  phrase:  "the  defendant  must  prove."  Later  however,  the 
court  refers  to  the  defendant  "bear[ing]  the  burden  of  producing  sufficient  evidence"  and  noted  that  "the 
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source  of  such  evidence  may  be  facts  produced  by  the  defense  or  by  the  state."  And,  in  two  other  instances, 
the  court  noted  that  "Coleman  presented  sufficient  evidence  in  support  of  the  privilege"  because  the  jury 
"could  have  determined  that  Coleman  had  satisfied  the  five-part  test." 

In  the  absence  of  more  specific  direction,  the  Committee  concluded  that  this  instruction  should  be 
drafted  to  reflect  the  typical  Wisconsin  approach  to  privileges:  the  defendant  bears  the  burden  of  production 
which  may  be  satisfied  by  producing  or  pointing  to  "some  evidence"  of  the  privilege;  upon  that  showing,  the 
burden  switches  to  the  state  to  prove  beyond  a  reasonable  doubt  that  the  privilege  does  not  apply.  With  a 
multi-part  privilege  like  this  one,  that  burden  can  be  satisfied  by  proving  that  any  part  of  the  privilege  is  not 
present. 


1 .  This  is  a  paraphrase  of  the  first  factor  in  the  test  adopted  in  Coleman,  which  was  stated  as  follows: 
".  .  .  the  defendant  was  under  an  unlawful,  present,  imminent,  and  impending  threat  of  such  a  nature  as  to 
induce  a  well-grounded  apprehension  of  death  or  serious  bodily  injury,  or  the  defendant  reasonably  believes 
he  or  she  is  under  such  a  threat.  ..."  No  change  in  meaning  is  intended. 

2.  The  Committee  believes  this  captures  the  substance  of  the  third  part  of  the  test  adopted  in  Coleman, 
which  was  stated  as  follows:  "the  defendant  had  no  reasonable,  legal  alternative  to  possessing  a  firearm,  or 
reasonably  believed  that  he  or  she  had  no  such  alternative;  in  other  words,  the  defendant  did  not  have  a 
chance  to  refuse  to  possess  the  firearm  and  also  to  avoid  the  threatened  harm,  or  reasonably  believed  he  or 
she  did  not  have  such  a  chance;  ..."  No  change  in  meaning  is  intended. 

3.  The  Committee  concluded  that  this  captures  the  substance  of  the  fourth  and  fifth  parts  of  the  test 
adopted  in  Coleman,  which  provided:  "(4)  a  direct  causal  relationship  may  be  reasonably  anticipated 
between  possessing  the  firearm  and  the  avoidance  of  the  threatened  harm;  and,  (5)  the  defendant  did  not 
possess  the  firearm  for  any  longer  than  reasonably  necessary."  No  change  in  meaning  is  intended. 
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1343B  FURNISHING  A  FIREARM  TO  A  FELON  —  §  941.29(4) 

[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1343B  was  originally  published  in  2008  and  revised  in  2016.  It  was  withdrawn  in 
2018  when  §  941.29(4)  was  repealed  by  2017  Wisconsin  Act  145  [effective  date:  March  30,  2018].  Act 
145  also  created  §  941.2905  which  defines  a  similar  offense  -  Straw  Purchasing  Of  A  Firearm.  See  Wis 
Jl-Criminal  1343C. 
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1343C  STRAW  PURCHASING  OF  A  FIREARM  —  §  941.2905 

Statutory  Definition  of  the  Crime 

Section  941.2905  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
intentionally  furnishes,  purchases,  or  possesses  a  firearm  for  another  person,  knowing  that 
the  other  person  has  been  convicted  of  a  felony.1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  [furnished]2  [purchased]  [possessed]  a  firearm  for 
(name  of  felon). 

“Firearm”  means  a  weapon  which  acts  by  the  force  of  gunpowder.3  [It  is  not 
necessary  that  the  firearm  was  loaded  or  capable  of  being  fired.]4 

[“Possessed”  means  that  the  defendant  knowingly  had  actual  physical  control 
of  the  firearm.]5 

2.  (Name  of  felon)  had  been  convicted  of  a  felony  before  (date  of  offense).6 
[(Name  of  felony)  is  a  felony  in  Wisconsin.]7 

3.  The  defendant  knew  that  the  object  was  a  firearm  and  knew  that  (name  of 
felon)  had  been  convicted  of  a  felony.* 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense 
have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1 343C  was  approved  by  the  Committee  in  October  2018. 

This  instruction  is  for  violations  of  §  941.2905  which  provides:  “Whoever  intentionally  furnishes, 
purchases  or  possesses  a  firearm  for  a  person,  knowing  that  the  person  is  prohibited  from  possessing  a 
firearm  under  s.  941.29(lm),  is  guilty  of  a  Class  G  felony.”  Section  941.2905  was  created  by  2017 
Wisconsin  Act  145  [effective  date:  March  30,  2018], 

The  instruction  is  drafted  for  intentionally  furnishing,  purchasing,  or  possessing  a  firearm  for  a  person 
convicted  of  a  felony,  the  most  common  type  of  individual  prohibited  from  possessing  a  firearm  under  s. 
941.29(lm).  The  full  list  follows: 

(a)  The  person  has  been  convicted  of  a  felony  in  this  state. 

(b)  The  person  has  been  convicted  of  a  crime  elsewhere  that  would  be  a  felony  if  committed  in 
this  state. 

(bm)  The  person  has  been  adjudicated  delinquent  for  an  act  committed  on  or  after  April  21,1 994, 
that  if  committed  by  an  adult  in  this  state  would  be  a  felony. 

(c)  The  person  has  been  found  not  guilty  of  a  felony  in  this  state  by  reason  of  mental  disease  or 
defect. 

(d)  The  person  has  been  found  not  guilty  of  or  not  responsible  for  a  crime  elsewhere  that  would 
be  a  felony  in  this  state  by  reason  of  insanity  or  mental  disease,  defect  or  illness. 

(e)  The  person  has  been  committed  for  treatment  under  s.  5 1 .20  (13)  (a)  and  is  subject  to  an  order 
not  to  possess  a  firearm  under  s.  5 1 .20  ( 1 3)  (cv)  1 .,  2007  stats. 

(em)  The  person  is  subject  to  an  order  not  to  possess  a  firearm  under  s.  51.20  (13)  (cv)  1.,  51.45 
(13)  (i)  1.,  54. 10(3)  (f)  1.,  or  55.12  (10)  (a). 

(f)  The  person  is  subject  to  an  injunction  issued  under  s.  813.12  or  813.122  or  under  a  tribal 
injunction,  as  defined  in  s.  813.12  (l)(e),  issued  by  a  court  established  by  any  federally  recognized 
Wisconsin  Indian  tribe  or  band,  except  the  Menominee  Indian  tribe  of  Wisconsin,  that  includes 
notice  to  the  respondent  that  he  or  she  is  subject  to  the  requirements  and  penalties  under  this 
section  and  that  has  been  filed  under  s.  813. 128  (3g). 

(g)  The  person  is  subject  to  an  order  not  to  possess  a  firearm  under  s.  813.123  (5m)  or  813.125 
(4m). 

Exceptions  to  the  application  of  §  941.2905  are  set  forth  in  sub.(2)(a)  through  (f).  In  the  Committee’s 
judgment,  evidence  of  exceptions  is  best  addressed  as  follows.  The  question  whether  an  exception  applies 
is  not  an  issue  in  the  case  until  there  is  some  evidence  of  that  fact.  Once  there  is  evidence  sufficient  to 
raise  the  issue,  the  burden  is  on  the  state  to  prove  beyond  a  reasonable  doubt  that  the  exception  does  not 
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apply.  See  Wis  Jl-Criminal  1 335B  for  a  more  complete  discussion  of  this  issue;  J1  1335B  provides  a  model 
for  integrating  the  absence  of  a  statutory  exception  in  the  instruction  for  carrying  a  concealed  weapon  in 
violation  of  §  941.23. 

1 .  The  instruction  is  drafted  for  cases  involving  furnishing,  purchasing,  or  possessing  a  firearm  to  a 
person  convicted  of  a  felony.  However,  the  statute  also  applies  to  other  categories  of  individuals.  See 
§941.29(lm)(a)  through  (g).  This  instruction  is  suitable  for  use  in  cases  involving  subs.  (lm)(a)  and  (b). 
(See  discussion  in  note  7.)  For  cases  involving  subs.  ( lm)(c)  through  (g),  the  instruction  must  be  modified. 

2.  “Furnish”  does  not  have  a  statutory  definition  and  therefore  should  be  given  its  plain  and  ordinary 
meaning.  A  typical  definition  is:  “To  equip  with  what  is  needed;  to  supply,  give.”  The  American 
Heritage  Dictionary  of  the  English  Language,  Third  Edition. 

3.  The  term  “firearm”  is  considered  to  mean  a  weapon  that  acts  by  the  force  of  gunpowder.  See, 
for  example,  Harris  v.  Cameron,  8 1  Wis.  239,  5 1  N.W.  437  ( 1 892). 

4.  Volume  V  1953  Judiciary  Committee  Report  on  the  Criminal  Code,  Wisconsin  Legislative 
Council,  page  83  (February  1953). 

Possession  of  a  disassembled  and  inoperable  firearm  is  a  violation  of  §  941.29.  The  “term 
‘firearm’  is  appropriately  defined  as  a  weapon  that  acts  by  force  of  gunpowder  to  fire  a  projectile 
irrespective  of  whether  it  is  inoperable  due  to  disassembly.”  State  v.  Rardon,  185  Wis. 2d  701,  706,  518 
N.W. 2d  330  (Ct.  App.  1994),  citing  Wis  Jl-Criminal  1343  with  approval.  Also  see  State  v.  Johnson,  171 
Wis. 2d  175,  491  N.W. 2d  1 10  (Ct.  App.  1992),  reaching  a  similar  conclusion  with  respect  to  the  definition 
of  “shotgun”  under  §  941.28. 

5.  Inherent  in  the  legal  definition  of  “possession”  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414,  418,  212  N.W.  664  (1927),  Doscher  v.  State.  194  Wis.  67,  69,  214 
N.W.  359  (1927).  The  definition  of  “possess”  is  that  found  in  Wis  Jl-Criminal  920  and  requires  “actual 
physical  control.”  That  instruction  also  contains  the  following  optional  paragraphs  for  use  where  the  object 
is  not  in  the  physical  possession  of  the  defendant  or  where  possession  is  shared  with  another: 

[An  item  is  (also)  in  a  person’s  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 

the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 

person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 

item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  “possession”  in 
criminal  cases,  including  so-called  constructive  possession. 

6.  The  date  of  the  offense  should  be  inserted  in  this  blank. 

7.  The  statute  applies  to  persons  convicted  of  a  felony  in  Wisconsin  and  also  to  persons  convicted 
of  crimes  in  other  states  that  would  be  felonies  in  Wisconsin.  In  the  Committee’s  judgment,  the  way  the 
second  element  is  phrased  should  be  suitable  for  handling  either  alternative.  Where  the  crime  committed 
in  another  state  has  a  name  not  used  in  Wisconsin,  it  may  be  helpful  to  add  a  sentence  to  the  effect  that  the 
offense  would  have  been  a  felony  if  committed  in  this  state.  The  Committee  concluded  that  the  statutory 
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elements  of  the  crime  of  which  the  person  was  convicted  in  the  other  state  should  be  compared  with  the 
statutory  elements  of  the  comparable  Wisconsin  offense.  One  must  be  able  to  say  that  those  elements 
“would  be  a  felony  if  committed  in  this  state.” 

8.  Subsection  ( 1 )  of  §  94 1 .2905  defines  this  offense  as  applying  to  one  who  “intentionally  furnishes 
.  .  .  a  firearm  for  a  person,  knowing  that  the  person  is  prohibited  from  possessing  a  firearm  under  s. 
941 ,29(  lm).”  As  applied  to  this  instruction,  this  requires  that  the  defendant  knew  the  person  was  a  felon. 
Further,  the  Committee  concluded  that  the  defendant  must  know  the  item  was  a  firearm,  because  the  offense 
definition  begins  with  the  word  “intentionally.”  See  §  939.23(3). 
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1344  POSSESSION  OF  A  FIREARM  BY  A  PERSON  SUBJECT  TO  AN 
INJUNCTION  —  §  941.29(1  m)(f)  or  (g) 

Statutory  Definition  of  the  Crime 

Section  941.29  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
possesses  a  firearm  if  that  person  is  subject  to  [an  injunction  issued  under  (§  813.12)  (§ 
813.122)]  [a  tribal  injunction]  [an  order  not  to  possess  a  firearm  issued  under  (§ 
813.123(5m))  (§  813.125(4m)].1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  a  firearm. 

A  firearm  is  a  weapon  which  acts  by  the  force  of  gunpowder.2 
[It  is  not  necessary  that  the  firearm  was  loaded  or  capable  of  being  fired.]2 
“Possess”  means  that  the  defendant  knowingly4  had  actual  physical  control  of 
a  firearm. 

Deciding  About  Knowledge 

You  cannot  look  into  a  person’s  mind  to  find  knowledge.  Knowledge  must  be  found, 
if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the 
facts  and  circumstances  in  this  case  bearing  upon  knowledge. 
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ADD  THE  FOLLOWING  PARAGRAPHS  THAT  ARE  SUPPORTED  BY  THE 

EVIDENCE.5 

[An  item  is  (also)  in  a  person’s  possession  if  it  is  in  an  area  over  which  the 
person  has  control  and  the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is 
required  is  that  the  person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control 
over  an  item,  that  item  is  in  his  possession,  even  though  another  person  may  also 
have  similar  control.] 

2.  The  defendant  was  subject  to  [an  injunction  issued  under  [(§  813.12)  (§  813.122)] 
[(a  tribal  injunction)]  [an  order  not  to  possess  a  firearm  issued  under  (§ 
813.123(5m))  (§  813.125(4m)]  before  (date  of  offense). 

An  injunction  is  a  court  order  prohibiting  specified  conduct.6 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1344  was  originally  published  in  1996  and  revised  in  2008  and  2015.  This  revision 
was  approved  by  the  Committee  in  December  2018;  it  made  changes  in  the  Comment  and  non-substantive 
changes  in  the  text. 
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Section  941 .29  was  revised  by  2015  Wisconsin  Act  109.  The  offense  definition  did  not  change  but  is 
now  found  in  sub.  (lm);  the  instruction  was  revised  in  2016  to  reflect  that  change.  In  addition,  Act  109 
repealed  former  sub.  (2)  and  created  sub.  (4m)  to  require  a  minimum  sentence  for  cases  involving  persons 
with  a  prior  record  relating  to  a  “violent  felony”  or  a  “violent  misdemeanor.”  Those  terms  are  defined  in 
sub.  (lg).  [The  effective  date  of  Act  109  is  November  13,  2015;  but  §  941 ,29(4m)(b)  states:  “This 
subsection  does  not  apply  to  sentences  imposed  after  July  1,  2020.”] 

This  instruction  is  for  a  violation  of  §  941 .29(  lm)(f)  or  (g)  -  by  a  person  subject  to  an  injunction.  It 
is  modeled  after  Wis  Jl-Criminal  1343,  Possession  of  a  Firearm,  defined  by  §  941.29(lm)(a). 

Section  941 ,29(4)(f)  applies  to  persons  enjoined  under  §813.12  (domestic  abuse)  and  §  813.122  (child 
abuse),  and  to  an  injunction  or  order  “issued  by  a  tribal  court  under  a  tribal  domestic  abuse  ordinance 
adopted  in  conformity  with  this  section.”  §  8 1 3 . 1 2(  1  )(e).  The  tribal  injunction  must  include  notice  that 
the  respondent  is  subject  to  the  requirements  and  penalties  of  §  941.29.  Section  941.29(4)(g)  applies  to 
persons  ordered  not  to  possess  a  firearm  under  §  813.123(5m)  (vulnerable  adult  injunctions)  or  § 
813.125(4m)  (harassment  injunctions).  Those  statutes  require  specific  findings  to  support  the  firearm 
prohibition. 

There  is  authority  recognizing  that  defendants  may  offer  to  stipulate  to  the  fact  of  a  prior  felony 
conviction  when  the  charge  is  possession  of  a  firearm  by  a  felon  under  §  941 ,29(  lm)(a).  The  same 
concerns  may  lead  to  offers  to  stipulate  to  the  fact  of  an  injunction  having  been  issued  under  the  subsection 
addressed  by  this  instruction.  See  Wis  Jl-Criminal  1343,  footnote  8,  regarding  stipulations  in  possession 
by  a  felon  cases.  Also  see  Wis  Jl-Criminal  !  62A  Law  Note:  Stipulations. 

Note  that  there  are  several  exceptions  set  forth  in  subsections  (5)  through  (10)  of  §  941.29.  See  note 
1,  Wis  Jl-Criminal  1343,  Possession  Of  A  Firearm. 

1.  Here  select  the  number  of  the  statute  under  which  the  injunction  or  order  was  issued.  All 
injunctions  issued  under  §§  813.12  and  812. 122  include  a  prohibition  against  possession  of  a  firearm.  A 
tribal  injunction  that  satisfies  §  813. 12(1  (e)  is  covered  if  it  “includes  notice  to  the  respondent  that  he  or  she 
is  subject  to  the  requirements  and  penalties  under  this  section  and  that  has  been  filed  under  s.  813.1 28(3g).” 
§  941.29(lm)(f).  Injunctions  under  §§  813.123  and  §  813.125  may  include  an  order  prohibiting  firearm 
possession  if  a  specific  finding  is  made  by  the  court.  See  §  813.123(5m)  and  §  813.125(4m). 

2.  The  term  “firearm”  is  considered  to  mean  a  weapon  that  acts  by  the  force  of  gunpowder.  See, 
for  example,  Harris  v.  Cameron,  81  Wis.  239,  51  N.W.  437  (1892).  This  definition  excludes  air  guns. 
See  note  3,  Wis  Jl-Criminal  1305. 

3.  Volume  V  1953  Judiciary  Committee  Report  on  the  Criminal  Code,  Wisconsin  Legislative 
Council,  page  83  (February  1953). 

Possession  of  a  disassembled  and  inoperable  firearm  is  a  violation  of  §  941 .29.  The  “term  ‘firearm’ 
is  appropriately  defined  as  a  weapon  that  acts  by  force  of  gunpowder  to  fire  a  projectile  irrespective  of 
whether  it  is  inoperable  due  to  disassembly.”  State  v.  Rardon,  1 85  Wis. 2d  701,  706,  5 1 8  N.W. 2d  330  (Ct. 
App.  1994),  citing  Wis  Jl-Criminal  1343  with  approval.  Also  see  State  v.  Johnson,  171  Wis. 2d  175,  491 
N.W. 2d  1  10  (Ct.  App.  1992),  reaching  a  similar  conclusion  with  respect  to  the  definition  of  “shotgun”  under 
§  941.28. 
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4.  Inherent  in  the  legal  definition  of  “possession”  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414,  418,  212  N.W.  664  (1927),  Doscher  v.  State.  194  Wis.  67,  69,  214 
N.W.  359  (1927). 

5.  The  definition  of  “possess”  is  the  one  provided  in  Wis  Jl-Criminal  920.  See  the  Comment  to 
Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  “possession”  in  criminal  cases,  including 
so-called  constructive  possession. 

6.  This  is  the  definition  of  “injunction”  used  in  Wis  Jl-Criminal  2040. 
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1344A  POSSESSION  OF  AN  ELECTRIC  WEAPON  —  §  941.295 

Statutory  Definition  of  the  Crime 

Section  941.295  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
possesses  an  electric  weapon.1 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  a  device. 

"Possessed"  means  that  the  defendant  knowingly2  had  actual  physical  control  of 
a  device.3 

2.  The  device  was  an  electric  weapon. 

An  electric  weapon  is  any  device  which  is  designed,  redesigned,  used  or 
intended  to  be  used,  offensively  or  defensively,  to  immobilize  or  incapacitate 
persons  by  the  use  of  electric  current.4 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

This  instruction  was  originally  published  in  2010.  This  revision  was  approved  by  the  Committee  in 
October  201 1;  it  updated  the  Comment  to  reflect  changes  made  by  201 1  Wisconsin  Act  35. 

Note  that  there  are  several  exceptions  set  forth  in  subsection  (2)  of  §  941.295.  In  the  Committee's 
judgment,  statutory  exceptions  are  best  handled  as  follows.  The  question  whether  an  exception  applies  is 
not  an  issue  in  the  case  until  there  is  some  evidence  of  that  fact.  Once  there  is  evidence  sufficient  to  raise 
the  issue,  the  burden  is  on  the  state  to  prove  beyond  a  reasonable  doubt,  that  the  exception  is  not  present. 
See  Moesv.  State.  9 1  Wis.2d  756, 284 N.W.2d  66  (1979);  State  v.  Schulz.  102  Wis.2d  423, 307  N.W.2d  1 5 1 
(1981). 

A  second  set  of  exceptions  was  created  by  201 1  Wisconsin  Act  35: 

(2g)  The  prohibition  in  sub.  (lm)  on  possessing  or  going  armed  with  an  electric  weapon  does  not 
apply  to  any  of  the  following: 

(a)  A  licensee  or  an  out-of-state  licensee. 

(b)  An  individual  who  goes  armed  with  an  electric  weapon  in  his  or  her  own  dwelling 
or  place  of  business  or  on  land  that  he  or  she  owns,  leases,  or  legally  occupies. 

Section  941.295(lc)(b)  provides  that  '"licensee'  has  the  meaning  given  in  s.  175.60(l)(d),"  which  is:  "...  an 
individual  holding  a  valid  license  to  carry  a  concealed  weapon  issued  under  this  section."  Section 
941.295(lc)(c)  provides  that  "out-of-state  licensee"  has  the  meaning  given  in  s.  175.60(l)(g). 

1 .  Section  94 1 .295(  lm)  applies  to  "whoever  sells,  transports,  manufactures,  possesses,  or  goes  armed 
with  any  electric  weapon."  The  instruction  is  drafted  for  a  case  involving  "possession"  because  that 
appeared  to  the  Committee  to  be  the  most  likely  charge  and  because  "possess"  is  the  most  inclusive  term. 

2.  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414,  418,  212  N.W.  664  (1927),  Doscher  v.  State.  194  Wis.  67,  69,  214 
N.W.  359  (1927).  The  Committee  concluded  that  knowledge  of  the  characteristics  that  make  the  weapon  an 
electric  weapon  is  not  required.  For  an  analogous  situation,  see  Wis  Jl-Criminal  1341  A,  Possession  Of 
A  Machine  Gun,  note  2. 

3.  The  definition  of  "possess"  is  that  found  in  Wis  Jl-Criminal  920  and  requires  "actual  physical 
control."  That  instruction  also  contains  the  following  optional  paragraphs  for  use  where  the  object  is  not  in 
the  physical  possession  of  the  defendant  or  where  possession  is  shared  with  another: 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 
the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 
person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 
item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in 
criminal  cases,  including  so-called  constructive  possession. 

4.  This  is  the  definition  provided  in  §  941.295(lc)(a). 
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1345  FIRST  DEGREE  RECKLESSLY  ENDANGERING  SAFETY  —  § 

941.30(1) 

Statutory  Definition  of  the  Crime 

First  degree  recklessly  endangering  safety,  as  defined  in  §  941.30(1)  of  the  Criminal 
Code  of  Wisconsin,  is  committed  by  one  who  recklessly  endangers  the  safety  of  another 
human  being  under  circumstances  that  show  utter  disregard  for  human  life. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  first  degree  recklessly  endangering  safety, 
the  State  must  prove  by  evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the 
following  three  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  endangered  the  safety  of  another  human  being. 

2.  The  defendant  endangered  the  safety  of  another  by  criminally  reckless  conduct. 

“Criminally  reckless  conduct”  means:1 

•  the  conduct  created  a  risk  of  death  or  great  bodily  harm  to  another 
person;  and 

•  the  risk  of  death  or  great  bodily  harm  was  unreasonable  and  substantial; 
and 

•  the  defendant  was  aware  that  (his)  (her)  conduct  created  the 
unreasonable  and  substantial  risk  of  death  or  great  bodily  harm.2 

“Great  bodily  harm”  means  injury  which  creates  a  substantial  risk  of  death,  or 
which  causes  serious  permanent  disfigurement,  or  which  causes  a  permanent  or 
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protracted  loss  or  impairment  of  the  function  of  any  bodily  member  or  organ,  or 
other  serious  bodily  injury.3 

3.  The  circumstances  of  the  defendant’s  conduct  showed  utter  disregard4  for  human 
life. 

In  determining  whether  the  circumstances  of  the  conduct  showed  utter 
disregard  for  human  life,  consider  these  factors:  what  the  defendant  was  doing; 
why  the  defendant  was  engaged  in  that  conduct;  how  dangerous  the  conduct  was; 
how  obvious  the  danger  was;  whether  the  conduct  showed  any  regard  for  life;  and, 
all  other  facts  and  circumstances  relating  to  the  conduct.5 

ADD  THE  FOLLOWING  IF  EVIDENCE  OF  THE  DEFENDANT’S  AFTER-THE- 

FACT  CONDUCT  HAS  BEEN  ADMITTED.6 

[Consider  also  the  defendant’s  conduct  after  the  act  alleged  to  have  endangered  safety 
to  the  extent  that  it  helps  you  decide  whether  or  not  the  circumstances  showed  utter 
disregard  for  human  life  at  the  time  the  act  alleged  to  have  endangered  safety  occurred.] 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense 
were  present,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1345  was  originally  published  in  1962  and  revised  in  1989,  1993,  2002,  2003,  2009, 
2012,  and  2015.  The  2012  revision  added  the  material  at  footnote  6.  The  2015  revision  revised  footnote 
2  to  reflect  2013  Wisconsin  Act  307.  The  Comment  was  updated  in  April  2019. 
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This  instruction  is  for  a  violation  of  §  941.30(1),  as  amended  by  1987  Wisconsin  Act  399  as  part  of 
the  revision  of  the  homicide  statutes.  The  amended  statute  applies  to  offenses  committed  on  or  after 
January  1,  1989.  For  a  brief  overview  of  the  homicide  revision,  see  the  Introductory  Comment  at  Wis 
Jl-Criminal  1000.  A  comprehensive  outline  and  discussion  of  the  changes  can  be  found  in  “The 
Importance  of  Clarity  in  the  Law  of  Homicide:  The  Wisconsin  Revision,”  by  Walter  Dickey,  David  Schultz, 
and  James  L.  Fullin,  Jr.,  1989  Wisconsin  Law  Review  1325. 

First  degree  recklessly  endangering  safety  replaces  what  was  called  “endangering  safety  by  conduct 
regardless  of  life”  under  prior  law. 

The  homicide  revision  also  created  §  94 1 .30(2),  Second  Degree  Recklessly  Endangering  Safety.  See 
Wis  Jl-Criminal  1347. 

In  State  v.  Kloss,  2019  WI  App  13,  386  Wis. 2d  314,  925  N.W.2d  563,  the  court  of  appeals  held 
that  solicitation  of  first-degree  recklessly  endangering  safety  is  a  crime  and  that  it  is  a  lesser  included 
offense  of  solicitation  of  first-degree  reckless  injury.  Therefore  convicting  the  defendant  of  both  offenses 
was  multiplicitous.  [Reporter’s  Note:  The  Wisconsin  Supreme  Court  granted  review  in  Kloss  on  June 
17,  2019.] 


1 .  “Criminal  recklessness”  is  defined  as  follows  in  §  939. 24(  1 ): 

.  .  .  ‘criminal  recklessness’  means  that  the  actor  creates  an  unreasonable  and  substantial  risk 
of  death  or  great  bodily  harm  to  another  human  being  and  the  actor  is  aware  of  that  risk. 

The  Judicial  Council  Note  to  §  939.24,  1987  Senate  Bill  191,  explains  that  “[recklessness  requires 
both  the  creation  of  an  objectively  unreasonable  and  substantial  risk  of  human  death  or  great  bodily  harm 
and  the  actor’s  subjective  awareness  of  that  risk.” 

2.  The  statutory  definition  of  “recklessness”  clarifies  that  subjective  awareness  of  the  risk  is 
required.  That  raises  the  possibility  that  intoxication  could,  as  a  factual  matter,  negate  awareness  of  the 
risk.  For  that  reason,  the  original  definition  of  recklessness  provided  that  if  voluntary  intoxication 
prevented  the  actor  from  being  aware  of  the  risk,  it  was  not  a  defense.  This  rule  was  set  forth  in  § 
939.24(3): 

(3)  A  voluntarily  produced  intoxicated  or  drugged  condition  is  not  a  defense  to  liability  for 
criminal  recklessness  if,  had  the  actor  not  been  in  that  condition,  he  or  she  would  have  been  aware 
of  creating  an  unreasonable  and  substantial  risk  of  death  or  great  bodily  harm  to  another  human 
being. 

The  Judicial  Council  Note  to  subsection  (3)  explains  it  as  follows: 

Subsection  (3)  continues  the  present  rule  that  a  voluntarily  produced  intoxicated  or  drugged 
condition  is  not  a  defense  to  liability  for  criminal  recklessness.  Ameen  v.  State,  51  Wis. 2d  175, 

185,  186  N.W.2d  206  (1971).  Patterned  on  s.  2.08  of  the  model  penal  code,  it  premises  liability 
on  whether  the  actor  would  have  been  aware  if  not  in  such  condition  of  the  risk  of  death  or  great 
bodily  harm.  The  commentaries  to  s.  2.08,  model  penal  code,  state  the  rationale  of  this  rule  in 
extended  fashion. 

Note  to  §  939.24(3),  1987  Senate  Bill  191. 
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Section  939.42,  the  statute  codifying  both  voluntary  and  involuntary  intoxication  defenses,  was  revised 
by  2013  Wisconsin  Act  307  [effective  date:  April  18,  2014],  Reference  to  voluntary  intoxication  was 
eliminated;  as  amended,  the  statute  refers  only  to  involuntary  intoxication.  Act  307  also  repealed  former 
sub.  (3)  of  §  939.24,  thus  getting  rid  of  the  special  rule  excluding  voluntary  intoxication  as  a  defense  to  the 
“aware  of  the  risk”  element.  For  cases  arising  before  the  effective  date  of  Act  307,  the  suggestion  included 
in  the  previous  version  of  this  Comment  would  still  apply:  “In  a  case  where  there  is  evidence  of 
intoxication,  it  may  be  helpful  to  advise  the  jury  of  the  rule  provided  in  subsection  (3).  The  Committee 
concluded  that  simply  reading  the  statute  is  the  best  way  to  provide  the  necessary  information. 

3.  See  §  939.22(  14)  and  Wis  Jl-Criminal  914. 

Whether  or  not  an  injury  suffered  amounts  to  “great  bodily  harm”  is  an  issue  of  fact  for  the  jury  to 
resolve.  See  Flores  v.  State.  76  Wis.2d  50,  250  N.W.2d  227  720  ( 1 976). 

4.  The  statutory  definition  of  “recklessness”  clarifies  that  subjective  awareness  of  the  risk  is 
required.  However,  if  voluntary  intoxication  prevents  the  actor  from  being  aware  of  the  risk,  such 
intoxication  is  not  a  defense.  Section  939.24(3)  provides: 

(3)  A  voluntarily  produced  intoxicated  or  drugged  condition  is  not  a  defense  to  liability  for 
criminal  recklessness  if,  had  the  actor  not  been  in  that  condition,  he  or  she  would  have  been 
aware  of  creating  an  unreasonable  and  substantial  risk  of  death  or  great  bodily  harm  to 
another  human  being. 

The  Judicial  Council  Note  to  subsection  (3)  explains  it  as  follows: 

Subsection  (3)  continues  the  present  rule  that  a  voluntarily  produced  intoxicated  or  drugged 
condition  is  not  a  defense  to  liability  for  criminal  recklessness.  Ameen  v.  State,  51  Wis. 2d 
175,  185,  1 86  N.W.2d  206  (1971).  Patterned  on  s.  2.08  of  the  model  penal  code,  it  premises 
liability  on  whether  the  actor  would  have  been  aware  if  not  in  such  condition  of  the  risk  of 
death  or  great  bodily  harm.  The  commentaries  to  s.  2.08,  model  penal  code,  state  the 
rationale  of  this  rule  in  extended  fashion. 

Note  to  §  939.24(3),  1 987  Senate  Bill  1 9 1 . 

In  a  case  where  there  is  evidence  of  intoxication,  it  may  be  helpful  to  advise  the  jury  of  the  mle 
provided  in  subsection  (3).  The  Committee  concluded  that  simply  reading  the  statute  is  the  best  way  to 
provide  the  necessary  infonnation. 

5.  “Under  circumstances  which  show  utter  disregard  for  human  life”  is  the  factor  that  distinguishes 
this  offense  from  second  degree  reckless  homicide.  The  Judicial  Council  Note  to  §  940.02  provides  that  it 
is  intended  to  reflect  the  substance  of  case  law  defining  “conduct  evincing  a  depraved  mind,  regardless  of 
human  life”: 

First-degree  reckless  homicide  is  analogous  to  the  prior  offense  of  2nd-degree  murder.  The 
concept  of  “conduct  evincing  a  depraved  mind,  regardless  of  human  life”  has  been  a  difficult 
one  for  modern  juries  to  comprehend.  To  avoid  the  mistaken  connotation  that  a  clinical 
mental  disorder  is  involved,  the  offense  has  been  recodified  as  aggravated  reckless  homicide. 

The  revision  clarifies  that  a  subjective  mental  state,  i.e.,  criminal  recklessness,  is  required 
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for  liability.  See  s.  939.24,  stats.  The  aggravating  element,  i.e.,  circumstances  which  show 
utter  disregard  for  human  life,  is  intended  to  codify  judicial  interpretations  of  “conduct 
evincing  a  depraved  mind,  regardless  of  human  life.”  State  v.  Dolan,  44  Wis.2d  68,  170 
N.W.2d  822  (1969);  State  v.  Weso.  60  Wis.2d  404,  210  N.W.2d  442  (1973). 

Note  to  §  940.02,  1987  Senate  Bill  191. 

The  Dolan  and  Weso  cases  do  not  contain  significant  definitions  themselves  but  rather  cite  with 
approval  Wis  Jl-Criminal  1345  (©  1962),  which  used  the  phrase  “utter  lack  of  concern  for  the  life  and 
safety  of  another.” 

The  Committee  concluded  that  no  further  definition  of  the  phrase  “utter  disregard”  was  necessary. 
The  jury  should  be  able  to  give  the  phrase  a  common  sense  meaning  in  determining  whether  the  conduct  is 
such  that  it  amounts  to  aggravated  reckless  homicide  offense. 

A  phrase  with  essentially  the  same  meaning  is  used  in  the  Model  Penal  Code.  Section  2.02(l)(b) 
provides  that  criminal  homicide  constitutes  murder  when  it  is  “committed  recklessly  under  circumstances 
manifesting  extreme  indifference  to  the  value  of  human  life.”  The  Commentary  to  §  2.02(1  )(b)  explains 
that  whether  conduct  demonstrates  “extreme  indifference”  “is  not  a  question  .  .  .  that  can  be  further 
clarified.”  Attempts  to  explain  the  term  by  reference  to  common  law  concepts,  says  the  Commentary, 
suffer  from  lack  of  clarity,  and  “extreme  indifference”  is  simpler  and  more  direct  than  other  attempts  to 
reformulate  the  common  law. 

The  Judicial  Council  Committee  considered  the  Model  Penal  Code  formulation  but  opted  for  “utter 
disregard,”  apparently  on  the  grounds  that  it  would  more  clearly  tie  in  with  prior  case  law  which  could  be 
referred  to  for  examples  of  the  kind  of  conduct  that  is  intended  to  be  covered  by  first  degree  reckless 
homicide  under  the  revised  statutes. 

For  discussions  of  “conduct  evincing  a  depraved  mind,  regardless  of  human  life”  under  prior  law,  see, 
e.g.,  Balistreri  v.  State,  83  Wis. 2d  440,  265  N.W.2d  290  (1978);  Wagner  v.  State,  76  Wis. 2d  30,  250  N.W.2d 
331  (1977);  and,  Seidler  v.  State.  64  Wis.2d  456,  219  N.W.2d  320  (1974).  In  State  v.  Geske.  2012  WI 
App  15,  339  Wis. 2d  170,  810  N.W.2d  226,  the  defendant,  convicted  of  first  degree  reckless  homicide, 
challenged  the  sufficiency  of  the  evidence  on  the  “utter  disregard”  element.  Relying  on  the  Wagner  and 
Balistreri  cases,  she  argued  that  her  swerve  just  before  the  collision  showed  some  regard  for  human  life. 
The  court  held  that  the  evidence  of  the  swerve  had  to  be  considered  in  the  context  of  all  the  circumstances: 
“A  legally  intoxicated  person  driving  over  eighty  miles  per  hour  through  the  city  could  not  reasonably 
expect  to  avoid  any  collision  by  swerving  at  the  last  moment.  Given  the  totality  of  the  situation  here, 
Geske’s  ineffectual  swerve  failed  to  demonstrate  a  regard  for  human  life.”  .  ]fl8. 

The  meaning  of  “utter  disregard  for  human  life”  was  discussed  in  State  v.  Jensen,  2000  WI  84,  236 
Wis. 2d  521,  613  N.W.2d  170.  The  court  relied  on  Weso,  supra,  to  conclude  that  the  phrase  identifies  an 
objective  standard.  The  court  noted: 

Although  “utter  disregard  for  human  life”  clearly  has  something  to  do  with  mental  state,  it  is 

not  a  sub-part  of  the  intent  element  of  this  crime,  and,  as  such,  need  not  be  subjectively  proven. 

It  can  be  (and  often  is)  proven  by  evidence  relating  to  the  defendant’s  subjective  state  of  mind-by 

the  defendant’s  statements,  for  example,  before,  during  and  after  the  crime.  But  it  can  also  be 

established  by  evidence  of  heightened  risk,  because  of  special  vulnerabilities  of  the  victim,  for 
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example,  or  evidence  of  a  particularly  obvious,  potentially  lethal  danger.  However  it  is  proven, 
the  element  of  utter  disregard  for  human  life  is  measured  objectively,  on  the  basis  of  what  a 
reasonable  person  in  the  defendant’s  position  would  have  known.  ][17. 

The  Committee  considered  changing  the  instruction  in  response  to  Jensen,  but  concluded  that  the  text 
accurately  conveys  a  standard  consistent  with  the  decision.  Jensen  concluded  that  the  standard  could  be 
understood  and  applied  “without  categorical  rules  being  laid  down  by  appellate  courts  on  sufficiency  of  the 
evidence  challenges.”  j|29.  The  Committee  concluded  that  the  instruction  could  also  be  properly  applied 
without  attempting  to  articulate  “categorical  rules.” 

Also  see,  State  v.  Edmunds,  229  Wis.2d  67,  598  N.W.2d  290  (Ct.  App.  1999),  which,  like  Jensen, 
reviewed  the  application  of  the  “utter  disregard  .  .  .”  standard  to  a  “shaken  baby”  case. 

All  the  circumstances  relating  to  the  defendant’s  conduct  should  be  considered  in  determining  whether 
that  conduct  shows  “utter  disregard”  for  human  life.  These  circumstances  would  include  facts  relating  to 
the  possible  provocation  of  the  defendant: 

Under  prior  law,  adequate  provocation  mitigated  2nd-degree  murder  to  manslaughter.  State 
v.  Hoyt,  21  Wis.2d  284,  124  N.W.2d  47  (1965).  Under  this  revision,  the  analogs  of  those 
crimes,  he.,  first-degree  reckless  and  2nd-degree  intentional  homicide,  carry  the  same 
penalty;  thus  mitigation  is  impossible.  Evidence  of  provocation  will  usually  be  admissible 
in  prosecutions  for  crimes  requiring  criminal  recklessness,  however,  as  relevant  to  the 
reasonableness  of  the  risk  (and,  in  prosecutions  under  this  section,  whether  the  circumstances 
show  utter  disregard  for  human  life).  Since  provocation  is  integrated  into  the  calculus  of 
recklessness,  it  is  not  an  affirmative  defense  thereto  and  the  burdens  of  production  and 
persuasion  stated  in  s.  940.01(3),  stats.,  are  inapplicable. 

Judicial  Council  Note  to  §  940.02,  1987  Senate  Bill  191. 

6.  This  material  was  added  in  201 1  in  response  to  the  decision  of  the  Wisconsin  Supreme  Court  in 
State  v.  Burris,  201 1  WI  32,  333  Wis.2d  87,  797  N.W.2d  430.  The  decision  reversed  a  decision  of  the 
court  of  appeals  which  had  reversed  Burris’  conviction  for  1  st  degree  reckless  injury.  The  court  of  appeals 
reversed  because  the  trial  court’s  response  to  a  jury  question  about  whether  after-the-incident  conduct 
should  be  considered  in  evaluating  whether  “the  circumstances  show  utter  disregard  for  human  life”  was 
potentially  misleading.  The  supreme  court  held: 

1)7  We  conclude  that,  in  an  utter  disregard  analysis,  a  defendant’s  conduct  is  not,  as  a  matter  of 
law,  assigned  more  or  less  weight  whether  the  conduct  occurred  before,  during,  or  after  the  crime. 

We  hold  that,  when  evaluating  whether  a  defendant  acted  with  utter  disregard  for  human  life,  a 
fact-finder  should  consider  any  relevant  evidence  in  regard  to  the  totality  of  the  circumstances. 

The  court  also  held,  that  under  the  facts  of  the  Burris  case,  “the  supplemental  instruction  did  not  mislead 
the  jury  into  believing  that  it  could  not  consider  Burris’s  relevant  after-the-fact  conduct  in  its  determination 
on  utter  disregard  for  human  life.”  ][8. 

The  court  recommended  that  the  Committee  address  this  issue  in  the  jury  instructions: 

1)64  .  .  .  [Supplemental  instructions  such  as  the  one  given  here,  taken  out  of  context  from  Jensen, 
do  have  the  potential  to  be  confusing.  Thus,  we  recommend  that  the  Criminal  Jury  Instruction 
Committee,  in  its  comments  to  the  “first-degree  reckless”  offense  instructions,  Wis 
Jl-Criminal  1016-22,  1250,  and  the  utter  disregard  for  human  life  instruction,  Wis 
Jl-Criminal  924A,  advise  against  taking  certain  language  directly  from  utter  disregard  cases  such 
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as  Jensen  without  providing  the  necessary  context  to  fully  explain  the  proper  inquiry. 
Additionally,  we  recommend  that  the  Committee  consider  revising  these  instructions  to  more 
explicitly  direct  the  jury  that,  in  its  utter  disregard  for  human  life  consideration,  it  should  consider 
the  totality  of  the  circumstances  including  any  relevant  evidence  regarding  a  defendant’s  conduct 
before,  during,  and  after  the  crime. 

The  addition  to  the  instruction  referring  to  after-the-fact  conduct  is  intended  to  address  the  court’s 
suggestions.  The  committee  decided  it  was  not  necessary  to  include  a  reference  to  conduct  before  or  during 
the  act  because  the  paragraph  immediately  preceding  the  addition  calls  the  jury’s  attention  to  “what  the 
defendant  was  doing”  and  “all  the  other  facts  and  circumstances  relating  to  the  conduct.”  Juries  will  rarely 
have  questions  about  the  relevance  of  conduct  before  and  during  the  act  but  they  may  have  questions  about 
the  after-fact-conduct,  as  the  jury  in  the  Burris  case  did. 
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1347  SECOND  DEGREE  RECKLESSLY  ENDANGERING  SAFETY  — 

§  941.30(2)' 

Statutory  Definition  of  the  Crime 

Second  degree  recklessly  endangering  safety,  as  defined  in  §  941.30(2)  of  the  Criminal 
Code  of  Wisconsin,  is  committed  by  one  who  recklessly  endangers  the  safety  of  another 
human  being. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  second  degree  recklessly  endangering  safety, 
the  State  must  prove  by  evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the 
following  two  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  endangered  the  safety  of  another  human  being. 

2.  The  defendant  endangered  the  safety  of  another  by  criminally  reckless  conduct. 

"Criminally  reckless  conduct"  means:2 

•  the  conduct  created  a  risk  of  death  or  great  bodily  harm  to  another 
person;  and 

•  the  risk  of  death  or  great  bodily  harm  was  unreasonable  and  substantial; 
and 

•  the  defendant  was  aware  that  (his)  (her)  conduct  created  the  unreasonable 
and  substantial  risk  of  death  or  great  bodily  harm.3 

"Great  bodily  harm"  means  serious  bodily  injury.4  [Injury  which  creates  a 
substantial  risk  of  death,  or  which  causes  serious  permanent  disfigurement,  or 
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which  causes  a  permanent  or  protracted  loss  or  impairment  of  the  function  of 
any  bodily  member  or  organ,  or  other  serious  bodily  injury  is  great  bodily  harm.] 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  were 
present,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1 347  was  originally  published  in  1 988  and  revised  in  1 993  and  2003 .  This  revision  was 
approved  by  the  Committee  in  March  2015;  it  revised  footnote  3  to  reflect  2013  Wisconsin  Act  307. 

This  instruction  is  for  a  violation  of  §  941.30(2),  created  by  1987  Wisconsin  Act  399  as  part  of  the 
revision  of  the  homicide  statutes.  The  amended  statute  applies  to  offenses  committed  on  or  after  January  1 , 
1989.  For  a  brief  overview  of  the  homicide  revision  generally,  see  the  Introductory  Comment  at  Wis 
Jl-Criminal  1 000.  A  comprehensive  outline  and  discussion  of  the  changes  can  be  found  in  "The  Importance 
of  Clarity  in  the  Law  of  Homicide:  The  Wisconsin  Revision,"  by  Walter  Dickey,  David  Schultz,  and  James  L. 
Fullin,  Jr.,  1989  Wisconsin  Law  Review  1325. 

1.  This  offense  was  created  by  the  1989  homicide  revision. 

2.  "Criminal  recklessness"  is  defined  as  follows  in  §  939.24(1): 

.  .  .  'criminal  recklessness'  means  that  the  actor  creates  an  unreasonable  and  substantial  risk 
of  death  or  great  bodily  harm  to  another  human  being  and  the  actor  is  aware  of  that  risk. 

The  Judicial  Council  Note  to  §  939.24, 1987  Senate  Bill  191,  explains  that  "[r]ecklessness  requires  both 
the  creation  of  an  objectively  unreasonable  and  substantial  risk  of  human  death  or  great  bodily  harm  and  the 
actor's  subjective  awareness  of  that  risk." 

3.  The  statutory  definition  of  "recklessness"  clarifies  that  subjective  awareness  of  the  risk  is  required. 
That  raises  the  possibility  that  intoxication  could,  as  a  factual  matter,  negate  awareness  of  the  risk.  For  that 
reason,  the  original  definition  of  recklessness  provided  that  if  voluntary  intoxication  prevented  the  actor  from 
being  aware  of  the  risk,  it  was  not  a  defense.  This  rule  was  set  forth  in  §  939.24(3): 

(3)  A  voluntarily  produced  intoxicated  or  drugged  condition  is  not  a  defense  to  liability  for 

criminal  recklessness  if,  had  the  actor  not  been  in  that  condition,  he  or  she  would  have  been  aware 

of  creating  an  unreasonable  and  substantial  risk  of  death  or  great  bodily  harm  to  another  human 

being. 
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The  Judicial  Council-Note  to  subsection  (3)  explains  it  as  follows: 

Subsection  (3)  continues  the  present  rule  that  a  voluntarily  produced  intoxicated  or  drugged 
condition  is  not  a  defense  to  liability  for  criminal  recklessness.  Ameen  v.  State,  5 1  Wis.2d  175, 

1 85,  1 86  N.W.2d  206  (1971).  Patterned  on  s.  2.08  of  the  model  penal  code,  it  premises  liability 
on  whether  the  actor  would  have  been  aware  if  not  in  such  condition  of  the  risk  of  death  or  great 
bodily  harm.  The  commentaries  to  s.  2.08,  model  penal  code,  state  the  rationale  of  this  rule  in 
extended  fashion. 

Note  to  §  939.24(3),  1987  Senate  Bill  191. 

Section  939.42,  the  statute  codifying  both  voluntary  and  involuntary  intoxication  defenses,  was  revised 
by  2013  Wisconsin  Act  307  [effective  date:  April  18,  2014],  Reference  to  voluntary  intoxication  was 
eliminated;  as  amended,  the  statute  refers  only  to  involuntary  intoxication.  Act  307  also  repealed  former  sub. 
(3)  of  §  939.24,  thus  getting  rid  of  the  special  rule  excluding  voluntary  intoxication  as  a  defense  to  the  "aware 
of  the  risk"  element.  For  cases  arising  before  the  effective  date  of  Act  307,  the  suggestion  included  in  the 
previous  version  of  this  Comment  would  still  apply:  "In  a  case  where  there  is  evidence  of  intoxication,  it 
may  be  helpful  to  advise  the  jury  of  the  rule  provided  in  subsection  (3).  The  Committee  concluded  that 
simply  reading  the  statute  is  the  best  way  to  provide  the  necessary  information. 

4.  The  Committee  has  concluded  that  defining  great  bodily  harm  as  "serious  bodily  injury"  is 
sufficient  in  most  cases.  The  material  in  brackets  is  the  remainder  of  the  definition  found  in  §  939.22(14) 
and  should  be  used  as  needed.  The  definition  was  changed  by  1987  Wisconsin  Act  399  to  substitute 
"substantial  risk"  for  "high  probability"  in  the  phrase  "substantial  risk  of  death."  See  Wis  Jl-Criminal  914. 

Whether  or  not  an  injury  suffered  amounts  to  "great  bodily  harm"  is  an  issue  of  fact  for  the  jury  to 
resolve.  See  Flores  v.  State.  76  Wis.2d  50,  250  N.W.2d  227  720  (1976). 
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1350  POSSESSION  OF  EXPLOSIVES  FOR  AN  UNLAWFUL  PURPOSE  — 

§  941.31(1) 

Statutory  Definition  of  the  Crime 

Possession  of  explosives  for  unlawful  purpose,  as  defined  in  §  94 1 .3 1  ( 1 )  of  the  Criminal 
Code  of  Wisconsin,  is  committed  by  one  who  possesses1  any  explosive  compound  with  intent 
to  use  the  explosive  to  commit  a  crime.2 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  any  explosive  compound. 

"Possessed"  means  that  the  defendant  knowingly3  had  actual  physical  control4 
of  the  explosive  compound.5 

ADD  THE  FOLLOWING  PARAGRAPHS  THAT  ARE  SUPPORTED  BY 
THE  EVIDENCE.6 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the 
person  has  control  and  the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is 
required  is  that  the  person  exercise  control  over  the  item.] 
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[Possession  may  be  shared  with  another  person.  If  a  person  exercises 
control  over  an  item,  that  item  is  in  his  possession,  even  though  another  person 
may  also  have  similar  control.] 

2.  The  defendant  possessed  an  explosive  compound  with  the  intent7  to  use  the 
explosive  to  commit  a  crime.8 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1350  was  originally  published  in  1966  and  revised  in  1980,  1987,  1988,  1995,  and 
1 996.  This  revision  was  approved  by  the  Committee  in  March  2007  and  involved  adoption  of  a  new  format 
and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  violations  of  subsection  ( 1 )  of  §  94 1 .3 1 ,  which  are  punishable  as  Class  F  felonies. 
The  statute  was  amended  by  1 987  Wisconsin  Act  234,  effective  date:  April  21,  1 988,  by  adding  subsection 
(2)  which  makes  it  a  Class  H  felony  if  a  person  "makes,  buys,  sells,  transports,  possesses,  uses  or  transfers 
any  improvised  explosive  device,  or  possesses  materials  or  components  with  intent  to  assemble  any 
improvised  explosive  device."  Section  941.3 l(2)(b).  Wis  Jl-Criminal  1351 A  and  135 IB  are  drafted  for 
violations  of  sub.  (2). 
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1.  The  instruction  is  drafted  for  a  violation  of  the  statute  involving  "possession."  The  statute  also 
applies  to  one  who  "makes,  buys,  transports,  or  transfers,  or  offers  to  do  the  same."  If  one  of  the  other 
alternatives  is  involved,  the  instruction  must  be  modified  (though  most  necessarily  will  involve  possession). 

Section  939.22(40)  defines  "transfer"  as  follows:  "Transfer  means  any  transaction  involving  a  change 
in  possession  of  any  property  or  a  change  of  right,  title,  or  interest  to  or  in  any  property." 

2.  The  statute  provides  an  alternative  to  possession  with  intent  to  commit  a  crime:  "knowing  that 
another  intends  to  use  it  to  commit  a  crime."  If  this  alternative  is  used,  the  instruction  must  be  modified. 
See  note  6  below. 

3 .  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.414, 418, 212N.W.  664  (1927):  Doscher  v.  State.  194  Wis.  67, 69, 214N.W. 
359  (1927). 

4.  The  definition  of  "possession"  is  based  on  the  one  provided  in  Wis  Jl-Criminal  920.  That 
instruction  also  includes  optional  explanations  for  cases  when  an  object  is  arguably  under  the  defendant's 
control  but  not  in  his  or  her  physical  possession: 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 
the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 
person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 
item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in 
criminal  cases,  including  so-called  constructive  possession. 

5.  In  State  v.  Brulport.  202  Wis. 2d  506,  551  W.2d  824  (Ct.  App.  1996),  the  court  approved  the  use  of 
Wisconsin  Administrative  Code  definitions  of  "explosive  compound"  and  "explosion"  in  a  case  involving 
a  violation  of  §  941.31(1): 

"Explosive  compound"  means  any  chemical  compound,  mixture  or  device,  the  primary  of  common 
purpose  of  which  is  to  function  by  explosion.  [§  ILHR  7.04(18)] 

"Explosion"  means  the  substantially  instantaneous  release  of  both  gas  and  heat.  [§  ILHR  7.04(18)] 

Brulport  argued  on  appeal  that  a  plastic  soda  bottle  containing  aluminum  foil  and  drain  cleaner  did  not 
qualify  as  an  "explosive  compound"  under  §  941.31.  The  evidence  showed  that  the  combination  of  the 
ingredients  produces  a  hydrogen  gas  which  gradually,  heats,  expands  and  ultimately  explodes.  The  court  of 
appeals  noted  that  "explosive  compound"  and  "explosion"  were  not  defined  in  the  statutes  and  adopted 
definitions  from  the  Wis.  Administrative  Code,  Chapter  ILHR  7.  Applying  these  definitions,  the  court  found 
that  the  devices  in  question  qualified  as  an  "explosive  compound."  The  fact  that  a  detonating  or  ignition 
mechanism  is  not  required  to  trigger  the  explosion  of  these  devices  is  not  relevant;  the  definitions  are 
satisfied  if  a  "chemical  compound,  mixture  or  device"  is  present. 
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6.  The  definition  of  "possess"  is  the  one  provided  in  Wis  Jl-Criminal  920.  See  the  Comment  to  Wis 
Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in  criminal  cases,  including 
so-called  constructive  possession. 

7.  See  Wis  Jl-Criminal  923A  for  a  discussion  of  various  issues  relating  to  definition  of  "with  intent 
to."  "Knowing  that  another  intends  to  use  it  to  commit  a  crime"  is  an  alternative  mental  element  for  this 
offense.  The  following  may  be  a  helpful  explanation: 

"With  the  knowledge  that  another  intended  to  use  the  explosive  to  commit  a  crime"  means  that  the 
defendant  believed  another  intended  to  so  use  the  explosives.  With  respect  to  the  defendant's 
knowledge,  you  cannot  look  into  a  person's  mind  to  determine  knowledge  or  belief.  Knowledge 
or  belief  must  be  found,  if  found  at  all,  from  acts,  words,  and  statements,  if  any,  and  from  all  of  the 
facts  and  circumstances  in  this  case  bearing  upon  knowledge  or  belief.  To  "know"  that  another 
intended  to  commit  a  crime  requires  merely  that  the  defendant  so  believed. 

8.  A  crime  is  conduct  which  is  prohibited  by  state  law  and  punishable  by  fine  or  imprisonment  or 
both.  Conduct  punishable  only  by  a  forfeiture  is  not  a  crime.  Section  939.12. 
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1351A  POSSESSION  OF  AN  IMPROVISED  EXPLOSIVE  DEVICE  —  §  941.31(2) 

Statutory  Definition  of  the  Crime 

Possession  of  an  improvised  explosive  device,  as  defined  in  §  941.3 1(2)  of  the  Criminal 
Code  of  Wisconsin,  is  committed  by  one  who  possesses1  any  improvised  explosive  device. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  a  device. 

"Possessed"  means  that  the  defendant  knowingly2  had  the  device  under  (his) 
(her)  actual  physical  control. 

ADD  THE  FOLLOWING  PARAGRAPHS  THAT  ARE  SUPPORTED  BY 
THE  EVIDENCE.3 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the 
person  has  control  and  the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is 
required  is  that  the  person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises 
control  over  an  item,  that  item  is  in  his  possession,  even  though  another  person 
may  also  have  similar  control.] 
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2.  The  device  was  an  improvised  explosive  device.4  This  requires: 

•  that  the  device  was  explosive;  that  is,  that  it  contained  some  type  of  explosive 
material5  and  a  means  of  detonating  that  material;  and 

•  that  the  device  was  destructive;  that  is,  that  it  was  capable  of  causing  bodily 
harm  or  damage  to  property;  and 

•  that  the  device  was  improvised;  that  is,  that  it  was  made  by  a  person  not 
engaged  in  the  legitimate  manufacture  or  use  of  explosives  (or  otherwise 
authorized  by  law  to  do  so).6 

["Improvised  explosive  device"  does  not  include  ammunition  for  any  rifle, 
pistol,  or  shotgun.]7 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

This  instruction  was  originally  published  Wis  Jl-Criminal  1351  in  1988.  It  was  revised  and  renumbered 
135 1 A  in  1996.  This  revision  was  approved  by  the  Committee  in  March  2007  and  involved  adoption  of  a 
new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  one  type  of  violation  of  subsection  (2)  of  §  943.3 1,  which  is  a  punishable  as  a 
Class  H  felony.  The  statute  was  created  by  1987  Wisconsin  Act  234  (effective  date:  April  21,  1988). 
Possession  of  an  improvised  explosive  device,  also  prohibited  by  §  941.31(2),  is  addressed  by  Wis 
Jl-Criminal  1351  A.  Possession  of  an  explosive  compound  with  intent  to  use  it  to  commit  a  crime  is 
prohibited  by  §  943.31(1).  See  Wis  Jl-Criminal  1350. 

Subsection  (2)(c)  of  §  941 .3 1  provides  exceptions  to  the  coverage  of  the  statute: 

This  subsection  does  not  apply  to  the  transportation,  possession,  use  or  transfer  of  any 
improvised  explosive  device  by  any  armed  forces  or  national  guard  personnel  or  to  any  peace 
officer  in  the  line  of  duty  or  as  part  of  a  duty-related  function  or  exercise.  The  restriction  on 
transportation  in  this  subsection  does  not  apply  to  common  carriers. 

1 .  The  instruction  is  drafted  for  a  violation  of  the  statute  involving  "possession."  The  statute  also 
applies  to  one  who  "makes,  buys,  transports,  uses  or  transfers  ...  or  possesses  materials  or  components  with 
intent  to  assemble  any  improvised  explosive  device."  If  one  of  the  other  alternatives  is  involved,  the 
instruction  must  be  modified  (though  most  necessarily  will  involve  possession). 

Section  939.22(40)  defines  "transfer"  as  follows:  "Transfer  means  any  transaction  involving  a  change 
in  possession  of  any  property  or  a  change  of  right,  title,  or  interest  to  or  in  any  property." 

2.  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414, 418, 212  N.W.  664  (1927):  Doscherv.  State.  194  Wis.  67,  69, 214N.W. 
359(1927). 

3.  The  definition  of  "possess"  is  the  one  provided  in  Wis  Jl-Criminal  920.  See  the  Comment  to  Wis 
Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in  criminal  cases,  including 
so-called  constructive  possession. 

4.  The  explanation  of  "improvised  explosive  device"  is  from  the  definition  provided  in  §  94 1 .3  l(2)(a). 
The  statutory  definition  appears  to  require  that  the  device  have  the  three  attributes  emphasized  in  the 
instruction:  that  it  be  explosive,  destructive,  and  improvised.  The  full  statutory  definition  reads  as  follows: 

"Improvised  explosive  device"  means  a  destructive  explosive  device  capable  of  causing  bodily 
harm,  great  bodily  harm,  death  or  property  damage;  with  some  type  of  explosive  material  and  a 
means  of  detonating  the  explosive  material,  directly,  remotely,  or  with  a  timer  either  present  or 
readily  capable  of  being  inserted  or  attached;  which  may  include  a  pipe  or  similar  casing,  with  the 
ends  of  the  pipe  or  casing  capped,  plugged  or  crimped,  and  a  fuse  or  similar  object  sticking  out  of 
the  pipe  or  casing;  and  made  by  a  person  not  engaged  in  the  legitimate  manufacture  or  legitimate 
use  of  explosives,  or  otherwise  authorized  by  law  to  do  so.  "Improvised  explosive  device"  does 
not  include  ammunition  for  any  rifle,  pistol  or  shotgun. 
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5.  In  State  v.  Brulport.  202  Wis.2d  506.55 1  N.W.2d  824  (Ct.  App.  1996),  the  court  approved  the  use 
of  Wisconsin  Administrative  Code  definitions  of  "explosive  compound"  and  "explosion"  in  a  case  involving 
a  violation  of  §94 1.31(1): 

"Explosive  compound"  means  any  chemical  compound,  mixture  or  device,  the  primary  of  common 

purpose  of  which  is  to  function  by  explosion.  [§  ILHR  7.04(18)] 

"Explosion"  means  the  substantially  instantaneous  release  of  both  gas  and  heat.  [§  ILHR  7.04(1 8)] 

Brulport  held  that  a  plastic  soda  bottle  containing  aluminum  foil  and  drain  cleaner  qualified  as  an 
"explosive  compound"  under  §  941.31.  See  footnote  5,  Wis  Jl-Criminal  1350. 

6.  The  phrase  in  parentheses  is  based  on  the  definition  found  in  §  941.3  l(2)(a).  See  note  3,  supra. 

7.  See  s.  941 .3  l(2)(a),  note  4,  supra. 
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1351B  POSSESSION  OF  MATERIALS  OR  COMPONENTS  WITH  INTENT  TO 
ASSEMBLE  AN  IMPROVISED  EXPLOSIVE  DEVICE  —  §  941.31(2) 

Statutory  Definition  of  the  Crime 

Section  941.31(2)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
possesses  materials  or  components  with  intent  to  assemble  an  improvised  explosive  device. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  materials  or  components. 

"Possessed"  means  that  the  defendant  knowingly1  had  actual  physical  control  of 
materials  or  components. 

ADD  THE  FOLLOWING  PARAGRAPHS  THAT  ARE  SUPPORTED  BY 

THE  EVIDENCE.2 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the 
person  has  control  and  the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is 
required  is  that  the  person  exercise  control  over  the  item.] 
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[Possession  may  be  shared  with  another  person.  If  a  person  exercises 
control  over  an  item,  that  item  is  in  his  possession,  even  though  another  person 
may  also  have  similar  control.] 

2.  The  defendant  possessed  materials  or  components  with  intent  to  assemble  an 
improvised  explosive  device.3 

An  "improvised  explosive  device"  requires: 

•  that  the  device  was  explosive;  that  is,  that  it  contained  some  type  of  explosive 
material4  and  a  means  of  detonating  that  material;  and 

•  that  the  device  was  destructive;  that  is,  that  it  was  capable  of  causing  bodily 
harm  or  damage  to  property;  and 

•  that  the  device  was  improvised;  that  is,  that  it  was  made  by  a  person  not 
engaged  in  the  legitimate  manufacture  or  use  of  explosives  (or  otherwise 
authorized  by  law  to  do  so).5 

["Improvised  explosive  device"  does  not  include  ammunition  for  any  rifle, 
pistol,  or  shotgun.]6 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  135  IB  was  originally  published  in  1996.  This  revision  was  approved  by  the  Committee 
in  March  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  one  type  of  violation  of  subsection  (2)  of  §  943.3 1,  which  is  punishable  as  Class 
Hfelonies.  The  statute  was  created  by  1987  Wisconsin  Act  234  (effective  date:  April  21, 1988).  Possession 
of  an  improvised  explosive  device,  also  prohibited  by  §  941.31(2),  is  addressed  by  Wis  Jl-Criminal  1351  A. 
Possession  of  an  explosive  compound  with  intent  to  use  it  to  commit  a  crime  is  prohibited  by  §  943.31(1). 
See  Wis  Jl-Criminal  1350. 

Subsection  (2)(c)  of  §  941.31  provides  exceptions  to  the  coverage  of  the  statute: 

This  subsection  does  not  apply  to  the  transportation,  possession,  use  or  transfer  of  any 
improvised  explosive  device  by  any  armed  forces  or  national  guard  personnel  or  to  any  peace 
officer  in  the  line  of  duty  or  as  part  of  a  duty-related  function  or  exercise.  The  restriction  on 
transportation  in  this  subsection  does  not  apply  to  common  carriers. 

1 .  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  4 1 4. 4 1 8. 2 1 2 N. W.  664 ( 1 927k  Doscher  v.  State.  194  Wis.  67, 69, 214N.W. 
359(1927). 

2.  The  definition  of  "possess"  is  the  one  provided  in  Wis  Jl-Criminal  920.  See  the  Comment  to  Wis 
Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in  criminal  cases,  including 
so-called  constructive  possession. 

3 .  The  explanation  of  "improvised  explosive  device"  is  from  the  definition  provided  in  §  94 1 .3 1  (2)(a). 
The  statutory  definition  appears  to  require  that  the  device  have  the  three  attributes  emphasized  in  the 
instruction:  that  it  be  explosive,  destructive,  and  improvised.  The  full  statutory  definition  reads  as  follows: 

"Improvised  explosive  device"  means  a  destructive  explosive  device  capable  of  causing  bodily 
harm,  great  bodily  harm,  death  or  property  damage;  with  some  type  of  explosive  material  and  a 
means  of  detonating  the  explosive  material,  directly,  remotely,  or  with  a  timer  either  present  or 
readily  capable  of  being  inserted  or  attached;  which  may  include  a  pipe  or  similar  casing,  with  the 
ends  of  the  pipe  or  casing  capped,  plugged  or  crimped,  and  a  fuse  or  similar  object  sticking  out  of 
the  pipe  or  casing;  and  made  by  a  person  not  engaged  in  the  legitimate  manufacture  or  legitimate 
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use  of  explosives,  or  otherwise  authorized  by  law  to  do  so.  "Improvised  explosive  device"  does 

not  include  ammunition  for  any  rifle,  pistol  or  shotgun. 

4.  In  State  v.  Brulport.  202  Wis.2d  506.55 1  N.W.2d  824  (Ct.  App.  1996),  the  court  approved  the  use 
of  Wisconsin  Administrative  Code  definitions  of  "explosive  compound"  and  "explosion"  in  a  case  involving 
a  violation  of  §  941.3 1(1): 

"Explosive  compound"  means  any  chemical  compound,  mixture  or  device,  the  primary  of  common 

purpose  of  which  is  to  function  by  explosion.  [§  ILHR  7.04(18)] 

"Explosion"  means  the  substantially  instantaneous  release  of  both  gas  and  heat.  [§  ILHR  7.04(  1 8)] 

Brulport  held  that  a  plastic  soda  bottle  containing  aluminum  foil  and  drain  cleaner  qualified  as  an 
"explosive  compound"  under  §  941.31.  See  footnote  5,  Wis  Jl-Criminal  1350. 

5.  The  phrase  in  parentheses  is  based  on  the  definition  found  in  §  941.31(2)(a).  See  note  3,  supra. 

6 .  See  §  94 1 .3 1  (2)(a),  note  3 ,  supra. 
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1352  ADMINISTERING  A  DANGEROUS  OR  STUPEFYING  DRUG  —  §  941.32 

Statutory  Definition  of  the  Crime 

Section  941.32  of  the  Criminal  Code  of  Wisconsin,  is  violated  by  one  who  administers 
to  another  or  causes  another  to  take  any  poisonous,  stupefying,  overpowering,  narcotic,  or 
anesthetic  substance  with  intent  thereby  to  facilitate  the  commission  of  a  crime. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  [administered1  a  substance  to  (name  of  victim)  ]  [caused  (name  of 
victim)  to  take  a  substance]. 

2.  The  substance  was  poisonous,  stupefying,  overpowering,  narcotic,  or  anesthetic. 

3.  The  defendant  acted  with  the  intent  to2  facilitate  the  commission  of  a  crime. 

"Facilitate"  means  to  make  easier  or  less  difficult.3 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1352  was  originally  published  in  1974  and  revised  in  1977.  This  revision  was  approved 
by  the  Committee  in  March  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the 
text. 


1.  If  the  definition  of  "administered"  is  an  issue,  consulting  §  961 .01(lr)  may  be  helpful.  It  contains 
the  definition  for  "administer"  as  used  in  the  Uniform  Controlled  Substance  Act.  The  committee  concluded 
that  with  modification  that  definition  can  be  used  here.  A  suggested  definition  for  "administered,"  based 
on  §  961.0 1  ( 1  r)  is: 

"Administered"  as  used  here  means  the  direct  application  of  the  substance,  whether  by  injection, 

inhalation,  ingestion  or  any  other  means  to  the  body  of  the  victim. 

2.  "With  intent  to"  is  defined  in  §  939.23(4)  to  require  the  mental  purpose  to  cause  the  result  specified 
or  awareness  that  conduct  is  practically  certain  to  cause  that  result.  See  Wis  Jl-Criminal  923B. 

3.  Webster's  Third  New  International  Dictionary  812  (unabridged  ed.  1961). 
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1354  PLACING  FOREIGN  OBJECTS  IN  EDIBLES  —  §  941.325 

Statutory  Definition  of  the  Crime 

Placing  foreign  objects  in  edibles,  as  defined  in  §  941.325  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  places  objects,  drugs,  or  other  substances  in  candy  or 
other  liquid  or  solid  edibles  with  the  intent  to  cause  bodily  harm  to  another  person. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  placed  (an  object)  (a  drug)  (a  substance)  in  (candy)  (a  liquid  or  solid 
edible). 

("Edible"  means  something  that  can  be  eaten.)1 

2.  The  defendant  committed  that  act  with  intent  to  cause  bodily  harm  to  another  person. 

"Bodily  harm"  means  physical  pain,  injury,  illness,  or  any  impairment  of 
physical  condition.2 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1354  was  originally  published  in  1987  and  revised  in  1991.  This  revision  was  approved 
by  the  Committee  in  March  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the 
text. 


1 .  This  definition  is  based  on  the  dictionary  definition  of  the  term.  See,  for  example,  Webster's  New 
Collegiate  Dictionary. 

The  Wisconsin  Court  of  Appeals  has  held  that  the  statute  also  applies  to  "liquid  food"  or  "liquid 
edibles."  State  v.  Timm.  163  Wis. 2d  894, 472  N.W.2d  593  (Ct.  App.  1991).  The  court  apparently  approved 
a  broader  definition  which  equates  "edible"  with  "food"  as  defined  in  Webster's  Third  International 
Dictionary  722  (1976):  "material . . .  taken  or  absorbed  into  the  body  ...  to  sustain  growth  . . .  and  to  furnish 
energy."  163  Wis.2d  894,  898. 

In  1996,  the  statute  was  amended  to  add  the  following  underlined  language:  ". . .  or  other  liquid  or  solid 
edibles."  1995  Wisconsin  Act  410. 

2.  Section  939.22(4). 
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1360  OBSTRUCTING  EMERGENCY  MEDICAL  PERSONNEL  —  §  941.37(3) 

Statutory  Definition  of  the  Crime 

Obstructing  emergency  medical  personnel,  as  defined  by  §  941.37(3)  of  the  Criminal 
Code  of  Wisconsin,  is  committed  by  one  who  intentionally  interferes  with  any  emergency 
medical  personnel  in  the  performance  of  duties  relating  to  an  emergency  or  rescue  and  who 
has  reasonable  grounds  to  believe  that  the  interference  may  endanger  another's  safety. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  interfered  with  (identify  appropriate  category  for  the  victim)  1  in  the 
performance  of  duties  relating  to  an  emergency  or  rescue. 

(Identify  appropriate  category  for  the  victim)  are  emergency  medical 
personnel.2 

"Interfere"  means  to  delay,  prevent,  hinder,  or  impede. 

2.  The  defendant  intentionally  interfered  with  (a)  (an)  (identify  appropriate  category 
for  the  victim)  . 

"Intentionally"  means  that  the  defendant  acted  with  the  purpose  to  interfere  with 
(a)  (an)  (identify  appropriate  category  for  the  victim)  .3  It  also  requires  that  the 
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defendant  knew  that  the  person  was  (a)  (an)  (identify  appropriate  category  for  the 
victim)  and  knew  that  (he)  (she)  was  performing  duties  relating  to  an  emergency  or 
rescue.4 

3.  The  defendant  had  reasonable  grounds  to  believe  that  the  interference  might 
endanger  the  safety  of  another  person. 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  ONE  OF  THE  FOLLOWING  IF  THE  OFFENSE  WAS  CHARGED 
AS  A  CLASS  E  FELONY  AND  THERE  IS  EVIDENCE  THAT  THE 
PENALTY-INCREASING  FACT  IS  PRESENT.5 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

Did  the  defendant's  violation  contribute  to  the  death  of  another  person? 

Before  you  may  answer  the  question  "yes,"  you  must  be  satisfied  beyond  a 

reasonable  doubt  that  the  answer  is  "yes." 
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If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 


COMMENT 

Wis  Jl-Criminal  1 360  was  originally  published  in  1 985  and  revised  in  1 995  and  2008.  This  revision  was 
approved  by  the  Committee  in  December  2017;  it  reflects  changes  in  terminology  made  by  2017  Wisconsin 
Act  12. 

This  instruction  is  for  a  violation  of  sub.  (3)  of  §  941.37,  which  is  punishable  as  a  Class  I  felony.  The 
penalty  increases  to  a  Class  E  felony  if  the  violation  "contributes  to  the  death  of  another."  §  94 1 .37(4).  The 
instruction  provides  a  special  question  to  be  added  if  the  Class  E  felony  is  charged. 

Subsection  (2)  of  §  941.37  defines  a  misdemeanor  offense  which  differs  from  the  felony  offense  under 
sub.  (3)  in  two  ways:  it  requires  "knowingly  obstructs"  rather  than  "intentionally  interferes";  and  it  does  not 
require  that  the  actor  have  "reasonable  grounds  to  believe  that  the  interference  may  endanger  another's 
safety."  There  is  not  a  uniform  instruction  for  violations  of  sub.  (2). 

2017  Wisconsin  Act  12  [effective  date:  June  23, 20 1 7]  changed  the  terminology  used  in  the  statute  from 
"emergency  medical  technician"  to  "emergency  medical  services  practitioner"  and  from  "first  responder"  to 
"emergency  medical  responder." 

1.  Sub.  (l)(c)  of  §  941.37  defines  "emergency  medical  personnel"  as  follows: 

".  .  .  an  emergency  medical  services  practitioner  licensed  under  §  256.15,  emergency 
medical  responder  certified  under  s.  256. 15(8),  peace  officer  or  fire  fighter,  or  other  person 
operating  or  staffing  an  ambulance  or  an  authorized  emergency  vehicle." 

Section  256.15  is  an  extensive  statute  addressing  several  matters.  Licensing  of  emergency  medical 
technicians  is  addressed  in  sub.  (5).  Sub.  (l)(a)  of  §  941.37  provides  that  "'ambulance'  has  the  meaning 
specified  in  s.  256.0 1( It)."  Sub.  (l)(b)  of  §  941.37  provides  that  "'authorized  emergency  vehicle'  has  the 
meaning  specified  in  s.  340.01(3)." 

2.  Because  §  941.37  specifically  so  provides,  the  Committee  has  concluded  that  the  jury  may  be 
informed  that,  for  example,  "fire  fighters  are  emergency  medical  personnel."  It  is  for  the  jury  to  determine 
whether  the  individuals  allegedly  interfered  with  in  the  case  were,  in  fact,  fire  fighters. 

3.  If  appropriate,  add  or  substitute:  "or  was  aware  his  conduct  was  practically  certain  to  cause  that 
result."  See  §  939.23(3)  and  Wis  Jl-Criminal  923A. 

4.  See  §  939.23(3). 

5.  Subsection  (4)  of  §  941.37  provides  that  the  penalty  for  violations  of  §  941.37(3)  increases  to  a 
Class  E  felony  if  a  person  "violates  sub.  (3)  and  thereby  contributes  to  the  death  of  another  .  .  ."  If  the 
offense  is  charged  as  a  Class  E  felony,  the  special  question  should  be  added  to  assure  a  jury  finding  on  the 
penalty-increasing  fact,  if  the  offense  is  charged  as  a  Class  I  felony,  the  instruction  should  be  given  without 
the  special  question. 
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1365  THROWING  OR  EXPELLING  A  BODILY  SUBSTANCE  AT  A  PUBLIC 
SALETY  WORKER  OR  PROSECUTOR  —  §  941.375 

Statutory  Definition  of  the  Crime 

Section  941 .375  of  the  Criminal  Code  of  Wisconsin,  is  violated  by  one  who  throws  or 
expels  a  bodily  substance1  at  or  toward  a  (public  safety  worker)  (prosecutor)  under  the 
following  circumstances: 

•  the  person  intends  that  the  bodily  substance  come  into  contact  with  the  (public  safety 
worker)  (prosecutor);  and, 

•  the  (public  safety  worker)  (prosecutor)  does  not  consent  to  the  substance  being 
thrown  or  expelled  at  or  toward  (him)  (her). 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  of  victim)  was  a  (public  safety  worker)2  (prosecutor).3 

["Public  safety  worker"  means  (an  emergency  medical  services  practitioner 
licensed  under  §  256.15)  (an  emergency  medical  responder  certified  under 
§  256.15(8))  (a  peace  officer)  (a  fire  fighter)  (a  person  operating  or  staffing  an 
ambulance).4] 

[A  (e.g.  district  attorney)  is  a  prosecutor.''] 
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2.  The  defendant  threw  or  expelled  a  bodily  substance  at  or  toward  (name  of  victim) 
with  intent  that  the  bodily  substance  come  into  contact  with  (name  of  victim)  .6 

(Identify  substance)  is  a  bodily  substance.7 

3.  (Name  of  victim)  did  not  consent  to  the  substance  being  thrown  or  expelled  at  or 
toward  (him)  (her).8 


Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1365  was  originally  published  in  2007  and  revised  in  2012  and  2017.  This  revision  was 
approved  by  the  Committee  in  June  2018;  it  reflects  changes  made  by  2015  Wisconsin  Act  340  and  2017 
Wisconsin  Act  12. 

Section  941.375  was  created  by  2003  Wisconsin  Act  190  [effective  date;  April  22,  2004],  2011 
Wisconsin  Act  72  [effective  date:  December  2,  201 1]  amended  §  941.375  by  repealing  former  subsection 
(2)(b).  That  subsection  required  that  the  defendant  throw  the  substance  with  the  intent  to  cause  bodily  harm 
to  the  public  safety  worker.  The  change  is  reflected  in  the  instruction  by  striking  what  was  the  third  element, 
reducing  the  number  of  elements  from  four  to  three. 

2015  Wisconsin  Act  340  amended  §  941.375  to  include  "prosecutor."  [Effective  date:  April  1,2016.] 


©2018,  Regents,  Univ.  of  Wis. 


2 


(Rel.  No.  56—7/2018) 


1365 


WIS  JI-CRIMINAL 


1365 


2017  Wisconsin  Act  12  [effective  date:  June  23, 2017]  changed  the  terminology  used  in  §  941 .375  from 
"emergency  medical  technician"  to  "emergency  medical  services  practitioner"  and  from  "first  responder"  to 
"emergency  medical  responder." 

1.  "Bodily  substance"  is  used  in  place  of  the  following  phrase  in  the  statute:  ".  .  .  blood,  semen, 
vomit,  saliva,  urine,  feces  or  other  bodily  substance  . . ."  The  instruction  recommends  naming  the  substance 
in  element  2.  See  footnote  7. 

2.  These  elements  do  not  require  that  the  public  safety  worker  was  acting  in  an  official  capacity  or 
that  the  defendant  knew  that  the  victim  was  a  public  safety  worker.  However  reasonable  these  elements 
might  seem,  the  statute  does  not  specify  them  and  the  Committee  considered  that  the  legislature  did  specify 
these  elements  in  §  941 ,20(  lm)(b),  which  criminalizes  pointing  a  firearm  at  a  very  similar  group  of  public 
workers:  "Whoever  intentionally  points  a  firearm  at  or  towards  a  law  enforcement  officer. . ."  The  inference 
that  the  legislature  did  not  intend  to  include  these  elements  in  §  941.375(2)  is  particularly  strong  because 
both  of  these  crimes  were  enacted  in  2003  Wisconsin  Act  190.  The  Committee  recognizes  that  under  the 
recommended  elements,  the  law  could  be  applied  to  circumstances  in  which  a  covered  safety  worker  was  not 
on  duty  and  in  which  the  defendant  had  no  reason  to  be  aware  of  the  employment  status  of  the  victim.  This 
could  include  an  "emergency  medical  technician"  or  a  "first  responder"  who  was  licensed  but  not  then 
employed  in  that  capacity. 

3.  See  note  2,  supra.  The  Committee  reached  the  same  conclusions  with  regard  to  the  victim's  status 
as  a  prosecutor.  Prosecutors  were  added  to  the  statute  by  2015  Wisconsin  Act  340. 

4.  The  alternatives  in  brackets  are  those  provided  in  §  94 1 ,375(  1  )(b).  Section  94 1 ,375(  1  )(a)  provides: 
"'Ambulance'  has  the  meaning  specified  in  s.  256.01(lt)." 

"Emergency  medical  services  practitioner"  is  defined  in  §  256.01(5).  "Emergency  medical  responder" 
is  defined  in  §  256.0 1  (4p).  Section  939.22(22)  provides  a  definition  of  "peace  officer." 

5.  In  the  Committee's  judgment,  the  jury  may  be  told,  for  example,  that  a  district  attorney  is  a 
prosecutor.  It  is  still  for  the  jury  to  be  satisfied  that,  in  the  example,  the  victim  was  a  district  attorney. 
Section  941 ,375(  l)(am)  provides: 

"Prosecutor"  means  any  of  the  following: 

1 .  A  district  attorney,  a  deputy  district  attorney,  an  assistant  district  attorney,  or  a  special 

prosecutor  appointed  under  s.  978.045  or  978.05(8)(b). 

2.  The  attorney  general,  a  deputy  attorney  general,  or  an  assistant  attorney  general. 

The  applicable  term  should  be  inserted  in  the  blank. 

6.  Section  941 .375(2)(a). 

7.  Section  94 1 .375  applies  to  the  following:  "blood,  semen,  vomit,  saliva,  urine,  feces  or  other  bodily 
substance."  Because  the  statute  specifies  certain  substances  as  "bodily  substances,"  the  Committee 
concluded  that  the  jury  may  be  told,  for  example,  that  "blood  is  a  bodily  substance." 
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8.  If  a  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 
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1375  VIOLATING  A  NO  CONTACT  ORDER  —  §  941.39 

Statutory  Definition  of  the  Crime 

Violating  a  no  contact  order,  as  defined  in  §  941.39  of  the  Wisconsin  Statutes,  is 
committed  by  one  who  intentionally  violates  a  court  order  issued  under  §  973.049(2)  of  the 
Wisconsin  Statutes. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  A  no  contact  order  was  issued  under  §  973.049(2)  of  the  Wisconsin  Statutes  as  a 
result  of  a  conviction  for  a  (felony)  (misdemeanor). 

(A  felony  is  a  crime  punishable  by  imprisonment  in  the  Wisconsin  state  prisons. 1 
_ is  a  felony.)2 

(A  misdemeanor  is  a  crime  punishable  by  imprisonment  in  the  county  jail.3 
_ is  a  misdemeanor.)4 

2.  The  defendant  committed  an  act  that  violated  the  no  contact  order. 

3.  The  defendant  intentionally  violated  the  no  contact  order. 

This  requires  that  the  defendant  knew  that  the  no  contact  order  had  been 
issued  and  knew  that  (his)  (her)  acts  violated  the  order.5 
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Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1375  was  originally  published  in  2007.  This  revision  was  approved  by  the  Committee 
in  July  2012;  it  reflects  changes  made  by  201 1  Wisconsin  Act  267. 

This  instruction  is  for  violations  of  §  941.39  Victim  or  co-actor  contact,  created  by  2005  Wisconsin 
Act  32.  Effective  date:  August  30,  2005. 

20 1 1  Wisconsin  Act  267  amended  §  94 1 .39  to  change  the  penalty  [effective  date:  April  24,  2012],  The 
penalty  is  a  Class  A  misdemeanor  if  the  order  resulted  from  a  conviction  for  a  misdemeanor;  the  penalty  is 
a  Class  H  felony  if  the  order  resulted  from  a  conviction  for  a  felony.  The  Committee  concluded  that  because 
the  nature  of  the  conviction  on  which  the  order  is  based  determines  the  penalty  range,  it  is  a  fact  that  must 
be  submitted  to  the  jury.  The  penalty  structure  is  like  that  for  bail  jumping  under  §  946.49;  see  Wis 
Jl-Criminal  1975. 

The  offense  is  defined  as  violating  a  no  contact  order  issued  under  §  973.049(2),  which  provides  that 
a  sentencing  court  "may"  prohibit  an  individual  who  is  being  sentenced  or  placed  on  probation  "from 
contacting  victims  of,  or  co-actors  in,  a  crime  considered  at  sentencing  during  any  part  of  the  individual’s 
sentence  or  period  of  probation  if  the  court  determines  that  the  prohibition  would  be  in  the  interest  of  public 
protection." 

Subsection  (3)  of  §  973.049,  as  amended  by  201 1  Wisconsin  Act  267,  provides:  "If  a  court  issues  an 
order  under  sub.  (2),  the  court  shall  inform  the  individual  of  the  prohibition  and  include  the  prohibition  in  the 
judgment  of  conviction  for  the  crime."  The  Committee  concluded  that  whether  or  not  this  requirement  was 
met  is  not  relevant  in  a  prosecution  for  violating  §  941 .39. 

1.  See  §  939.60. 
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2.  In  the  Committee's  judgment,  the  jury  may  be  told  that  a  certain  crime  is  in  fact  a  felony  or  a 
misdemeanor.  The  jury  must  find  that  the  defendant  was  actually  convicted  of  that  crime. 

3.  See  §§  939.60  and  939.12.  "County  jail"  includes  the  Milwaukee  County  House  of  Correction. 

4.  See  note  2,  supra. 

5.  The  basis  for  the  knowledge  requirement  in  the  third  element  is  the  provision  in  §  939.23(3)  which 
states  that  when  the  word  "intentionally"  is  used  in  a  criminal  statute,  it  requires  "knowledge  of  those  facts 
which  are  necessary  to  make  his  or  her  conduct  criminal  and  which  are  set  forth  after  the  word  'intentionally'." 
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1380  DEFAMATION  —  §  942.01 

Statutory  Definition  of  the  Crime 

Defamation,  as  defined  in  §  942.01  of  the  Criminal  Code  of  Wisconsin,  is  committed  by 
one  who,  with  intent  to  defame,  communicates  any  defamatory  matter  to  a  third  person 
without  the  consent  of  the  person  defamed. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  (five)  (six)1 
elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  communicated  some  information  or  matter  about  (name  of  defamed 
person) . 

"Communicate"  means  to  make  something  known,  such  as  stating  something, 
writing  something,  or  even  drawing  a  picture  of  something.2 

2.  This  communication  about  (name  of  defamed  person)  was  made  to  a  third  person. 

The  crime  of  defamation  is  not  committed  if  the  matter  or  information  is 
communicated  only  to  the  person  allegedly  defamed.3 

3.  The  information  or  matter  communicated  about  (name  of  defamed  person)  was 
defamatory  matter. 
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"Defamatory  matter"  is  anything  which  exposes  a  person  to  hatred,  contempt, 
ridicule,  degradation  or  disgrace  in  society,  or  injury  in  business  or  occupation.4 
With  respect  to  the  crime  of  defamation,  it  is  not  necessary  that  the  reputation  of  the 
person  defamed  be  actually  harmed.  It  is  necessary  only  that  the  matter  or 
information  communicated  tends  to  have  a  defamatory  effect.5 

4.  The  defendant  communicated  this  information  or  matter  with  the  intent  to  defame 
(name  of  defamed  person)  . 

The  phrase  "with  the  intent  to"  means  that  the  defendant  had  the  purpose  to 
defame  (name  of  defamed  person)  or  was  aware  that  this  conduct  was  practically 
certain  to  cause  that  result.6 

5.  (Name  of  defamed  person)  did  not  consent  to  the  communication. 

ADD  THE  FOLLOWING  IF  AN  ORAL  COMMUNICATION  IS  INVOLVED. 

[6.  Two  other  persons  heard  and  understood  the  oral  statement  as  defamatory.]7 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and  circum¬ 
stances  in  this  case  bearing  upon  intent. 

ADD  THE  FOLLOWING  IF  THERE  IS  EVIDENCE  OF  THE  EXCEPTION^] 
RECOGNIZED  IN  §  942.01(3):8 

[You  must  also  consider  whether  the  defamatory  matter  was  true  and  was  communicated 
with  good  motives  and  for  justifiable  ends.  The  burden  is  on  the  State  to  satisfy  you  beyond 
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a  reasonable  doubt  that  the  defamatory  matter  was  not  true  or  was  not  communicated  with 
good  motives  and  for  justifiable  ends.9] 

[You  must  also  consider  whether  the  communication  was  privileged.  A  communication 
is  privileged  when  (describe  the  privilege) .  The  burden  is  on  the  State  to  satisfy  you  beyond 
a  reasonable  doubt  that  the  communication  was  not  privileged.] 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  (five)  (six)10  elements  of  this 
offense  have  been  proved  [and  that  the  defamatory  matter  was  not  true  or  was  not 
communicated  with  good  motives  and  for  justifiable  ends] 1 1  [and  that  the  communication  was 
not  privileged],12  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1380  was  originally  published  in  1974  and  revised  in  1977  and  1994.  This  revision 
was  approved  by  the  Committee  in  June  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text. 

Defamation,  as  defined  in  §  942.0 1 ,  must  be  interpreted  in  light  of  Article  1 ,  Section  3  of  the  Wisconsin 
Constitution,  which  provides: 

Free  speech;  libel.  Every  person  may  freely  speak,  write  and  publish  his  sentiments  on  all 
subjects,  being  responsible  for  the  abuse  of  that  right,  and  no  laws  shall  be  passed  to  restrain  or 
abridge  the  liberty  of  speech  or  of  the  press.  In  all  criminal  prosecutions  or  indictments  for  libel, 
the  truth  may  be  given  in  evidence,  and  if  it  shall  appear  to  the  jury  that  the  matter  charged  as  libel 
be  true,  and  was  published  with  good  motives  and  for  justifiable  ends,  the  party  shall  be  acquitted; 
and  the  jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

Subsection  (3)  of  §  942.01  recognizes  an  exception  regarding  a  communication  made  "with  good 
motives  and  for  justifiable  ends."  See  the  instruction  at  footnote  8. 
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Subsection  (4)  of  §  942.01  provides  that  "No  person  shall  be  convicted  on  the  basis  of  an  oral 
communication  of  defamatory  matter  except  upon  the  testimony  of  2  other  persons  that  they  heard  and 
understood  the  oral  statement  as  defamatory  or  upon  a  plea  of  guilty  or  no  contest."  See  bracketed  element 
6  of  the  instruction. 

1 .  Choose  the  appropriate  number.  Six  elements  are  to  be  used  if  an  oral  communication  is  involved. 

2.  Volume  V,  1953  Judiciary  Committee  Report  on  the  Criminal  Code,  p.  91  (Wis.  Legislative 
Council,  February  1953). 

3.  Section  942.01(1);  1953  Judiciary  Committee  Report,  supra  note  4,  p.  91. 

4.  Section  942.01(2). 

5.  1953  Judiciary  Committee  Report,  supra  note  4,  p.  91. 

6.  Section  939.23(4). 

7.  Include  this  element  only  if  the  defamatory  matter  was  communicated  through  an  oral  statement. 
See  §  942.01(4). 

8.  Subsection  (3)  of  §  942.01  provides:  "This  section  does  not  apply  if  the  defamatory  matter  was 
true  and  was  communicated  with  good  motives  and  for  justifiable  ends  or  if  the  communication  was 
otherwise  privileged."  [Note  that  the  references  to  "true  . .  .  with  good  motives  and  for  justifiable  ends"  are 
based  on  Article  I,  Section  3  of  the  Wisconsin  Constitution.]  Thus,  the  subsection  contains  exceptions  to 
the  statute  and  reference  to  privileges.  The  Committee's  recommended  approach  is  to  treat  these  matters  as 
follows.  The  matters  referred  to  are  not  issues  in  the  case  until  there  is  some  evidence  of  those  facts.  Once 
there  is  evidence  sufficient  to  raise  the  issue,  the  burden  is  on  the  state  to  prove,  beyond  a  reasonable  doubt, 
that  the  exception  or  the  privilege  does  not  apply.  See  Moes  v.  State.  91  Wis. 2d  756,  284  N.W.2d  66  (1979); 
State  v.  Schulz.  102  Wis.2d423,  307N.W.2d  151  (1981).  In  these  cases,  the  appropriate  bracketed  material 
should  be  included  in  the  instruction.  The  same  material  should  also  be  added  to  the  "Jury's  Decision" 
paragraph.  See  notes  1 1  and  12,  below. 

Privileges  available  to  a  defendant  under  common  law  are  in  general  the  same  as  the  privileges  relating 
to  civil  defamation.  1953  Judiciary  Committee  Report  on  the  Criminal  Code,  p.  91  (Wis.  Legislative 
Council,  1953).  The  1953  Report  referred  to  sections  of  the  Restatement  of  Torts  .  found  at  §§  582-612  of 
Restatement  of  Torts  2d  (1977  ed.).  A  helpful  summary  of  civil  defamation  law,  including  privileges,  is 
provided  at  Wis  Jl-Civil  2500  Defamation:  Law  Note  For  Trial  Judges. 

In  State  v.  Gilles,  173  Wis. 2d  101,  496  N.W.2d  133  (Ct.  App.  1992),  the  court  confirmed  that 
conditional  privileges  recognized  in  civil  defamation  cases  also  apply  to  the  criminal  charge.  On  the  facts 
of  that  case,  the  court  found  that  it  was  proper  for  the  trial  judge  to  refuse  to  submit  the  privilege  issue  to  the 
jury  because  the  evidence  supporting  it  was  insufficient  as  a  matter  of  law. 

In  State  v.  Cardenas-Hernandez,  214  Wis.2d  71,  571  N.W.2d  406  (Ct.  App.  1997),  convictions  for 
criminal  defamation  were  reversed.  The  statements  on  which  the  charges  were  based  were  made  during  a 
John  Doe  proceeding.  The  court  held  that  an  absolute  privilege  applies  to  statements  made  in  judicial 
proceedings. 
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9.  The  Committee  concluded  that  the  state  may  meet  its  burden  of  disproving  the  exception  by 
proving  either  that  the  defamatory  material  was  not  true  OR  that  it  was  not  communicated  with  good  motives 
and  for  justifiable  ends. 

1 0.  Choose  the  appropriate  number.  Six  elements  are  to  be  used  if  an  oral  communication  is  involved. 

1 1 .  Add  the  bracketed  material  if  the  jury  was  instructed  on  the  exception  recognized  in  sec.  942.0 1  (3). 

12.  Add  the  bracketed  material  if  the  jury  was  instructed  on  a  privilege  recognized  in  sec.  942.01(3). 


©2008,  Regents,  Univ.  ofWis. 


5 


(Rel.  No.  46—5/2008) 


■ 

■ 


1390,  1391,  1392 


WIS  JI-CRIMINAL 


1390,  1391,  1392 


1390  DENIAL  OF  RIGHTS:  IN  GENERAL  —  §  942.04(l)(a) 

1391  DENIAL  OF  RIGHTS:  WRITTEN  COMMUNICATION  —  §  942.04(l)(b) 

1392  DENIAL  OF  RIGHTS:  AUTOMOBILE  INSURANCE  —  §  942.04(l)(c) 


[INSTRUCTIONS  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1390,  1391,  and  1392  were  originally  published  in  1974.  They  were  withdrawn 

in  1992. 


Wis  Jl-Criminal  1390-1392  were  withdrawn  because  the  offenses  with  which  they  dealt  are  no 
longer  punished  as  crimes.  The  three  instructions  dealt  with  three  types  of  violations  under  former  942.04, 
Denial  of  Rights.  The  offenses  were  punished  as  Class  A  misdemeanors. 

Section  942.04  was  renumbered  and  amended  by  1989  Wisconsin  Act  47,  effective  date: 
September  12,  1989.  The  substantive  provisions  addressed  by  the  instructions  are  now  found  in 
§  101.22(9)(a)l.,  3.,  and  4.  Violations  are  punished  as  forfeitures.  See  §  101.22(6). 
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1392  INVASION  OF  PRIVACY:  USE  OF  A  SURVEILLANCE  DEVICE  — 

§  942.08(2)(a) 

Statutory  Definition  of  the  Crime 

Invasion  of  privacy,  as  defined  in  §  942.08(2)(a)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  knowingly  installs  a  surveillance  device  in  any  private  place,  or  uses 
a  surveillance  device  to  observe  in  a  private  place,  with  the  intent  to  observe  any  nude  or 
partially  nude  person  without  the  consent  of  that  person. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements  are 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  knowingly  (installed  a  surveillance  device  in  a  private  place)  (used 
a  surveillance  device  to  observe  in  a  private  place). 

2.  The  defendant  intended  to  use  the  surveillance  device  to  observe  any  nude  or 
partially  nude  person. 

3.  The  defendant  intended  to  observe  a  nude  or  partially  nude  person  without  the 
consent  of  that  person. 

Meaning  of  "Surveillance  Device" 

"Surveillance  device"  means  any  device  that  can  be  used  to  observe  activities  of  another 
person.  [It  includes  a  peephole.]1 
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Meaning  of  "Private  Place" 

'Private  place"  means  a  place  where  a  person  may  reasonably  expect  to  be  safe  from 
being  observed  without  his  or  her  knowledge  and  consent.2 

Meaning  of  "Nude  or  Partially  Nude  Person" 

"Nude  or  partially  nude  person"  means  [any  human  being  who  has  less  than  fully  and 
opaquely  covered  genitals,  pubic  area  or  buttocks]  [any  female  human  being  who  has  less 
than  a  fully  opaque  covering  over  any  portion  of  a  breast  below  the  top  of  the  nipple]  [any 
male  human  being  with  covered  genitals  in  a  discernibly  turgid  state].2 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  THE  FOLLOWING  IF  THE  OFFENSE  WAS  CHARGED  AS  A  CLASS  I 

FELONY  AND  THERE  IS  EVIDENCE  THAT  THE  VICTIM  HAD  NOT 

ATTAINED  THE  AGE  OF  1 8  YEARS  AT  THE  TIME  OF  THE  OFFENSE.4 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

Was  (name  of  victim)  under  the  age  of  1 8  years  at  the  time  of  the  offense? 
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Before  you  may  answer  the  question  "yes,"  you  must  be  satisfied  beyond  a  reasonable 
doubt  that  the  answer  is  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 


COMMENT 

Wis  Jl-Criminal  1392  was  originally  published  in  2007.  This  revision  was  approved  by  the  Committee 
in  October  2016;  it  reflects  changes  made  to  §  942.08  by  2015  Wisconsin  Acts  292  and  320. 

This  instruction  is  for  a  violation  of  sub.  (2)(a)  of  §942.08.  Three  additional  offenses  are  defined  in 
subs.  (2)(b),  (c),  and  (d).  See  Wis  Jl-Criminal  1395  for  violations  of  sub.  (2)(d);  uniform  instructions  have 
not  been  drafted  for  the  other  two  offenses. 

1.  This  is  a  simplification  of  the  definition  provided  in  s.  942 . 08(  1 )(  c).  The  Committee  concluded 
that  referring  to  "device"  covered  the  other  terms  used  in  the  statutory  definition:  "instrument,  apparatus, 
implement,  mechanism  or  contrivance."  While  referring  to  a  device  that  "can  be  used"  is  arguably  broader 
than  the  statute's  "used,  designed  to  be  used  to  observe,  or  capable  of  observing,"  any  potential  problem  is 
cured  by  the  second  element  of  the  offense,  which  requires  that  the  defendant  intended  to  use  the  device  to 
observe  a  nude  or  partially  nude  person. 

2.  This  is  the  definition  provided  in  s.  942.08(l)(b). 

3.  This  is  the  definition  provided  in  s.  942.08(l)(a),  without  change,  except  for  bracketing  separable 
parts  of  the  definition.  The  applicable  bracketed  definition  should  be  selected. 

4.  2015  Wisconsin  Act  320  [effective  date:  April  1,  2016]  changed  the  penalty  structure  for  violations 
of  sec.  942.08:  the  offense  is  a  Class  I  felony  if  the  victim  had  not  attained  the  age  of  18  years  at  the  time 
of  the  offense.  See  §  942.08(4).  The  instruction  reflects  this  change  by  providing  a  special  question  to  be 
used  where  the  Class  I  felony  is  charged.  If  the  Class  I  felony  is  not  charged,  the  instruction  should  be  used 
without  the  special  question. 
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1395  INVASION  OF  PRIVACY:  LOOKING  INTO  A  DWELLING  UNIT  — 

§  942.08(2)(d) 

Statutory  Definition  of  the  Crime 

Invasion  of  privacy,  as  defined  in  §942.08(2)(d)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  enters  [another  person's  private  property  without  that  person's 
consent]  [a  common  area  of  a  multiunit  dwelling  or  condominium]1  and  looks  into  any 
individual's  dwelling  unit  and  all  the  following  apply: 

•  (he)(she)  looks  into  the  dwelling  unit  for  the  purpose  of  sexual  arousal  or  gratification 

and  with  the  intent  to  intrude  upon  or  interfere  with  an  individual's  privacy;  and, 

•  (he)(she)  looks  into  a  part  of  the  dwelling  unit  in  which  an  individual  is  present;  and, 

•  the  individual  has  a  reasonable  expectation  of  privacy  in  that  part  of  the  dwelling  unit; 

and, 

•  the  individual  does  not  consent  to  (him)(her)  looking  into  that  part  of  the  dwelling  unit. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  six  elements  are 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  entered  [another  person's  private  property  without  that  person's 
consent]  [a  common  area  of  a  multiunit  dwelling  or  condominium].2 

2.  The  defendant  looked  into  (name  of  individual)  's  dwelling  unit. 
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3.  The  defendant  looked  into  the  dwelling  unit  for  the  purpose  of  sexual  arousal  or 
gratification  and  with  the  intent  to  intrude  upon  or  interfere  with  (name  of 
individual)  's  privacy. 

4.  The  defendant  looked  into  a  part  of  the  dwelling  unit  in  which  (name  of 
individual)  was  present. 

5.  (Name  of  individual)  had  a  reasonable  expectation  of  privacy  in  that  part  of  the 
dwelling  unit. 

6.  (Name  of  individual)  did  not  consent  to  the  defendant  looking  into  that  part  of  the 
dwelling  unit. 

Meaning  of ’’Reasonable  Expectation  of  Privacy”3 

"Reasonable  expectation  of  privacy"  requires 

•  that  (name  of  individual)  had  an  actual  expectation  of  privacy  in  the  part  of  the 

dwelling  unit  in  question;  and, 

•  that  expectation  of  privacy  was  reasonable. 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  out  intent.  Intent  must  be  found,  if  found 
at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 


©2017,  Regents,  Univ.  ofWis. 


2 


(Rel.  No.  55—8/2017) 


1395 


WIS  JI-CRIMINAL 


1395 


Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  six  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  THE  FOLLOWING  IF  THE  OFFENSE  WAS  CHARGED  AS  A  CLASS  I 
FELONY  AND  THERE  IS  EVIDENCE  THAT  THE  VICTIM  HAD  NOT 
ATTAINED  THE  AGE  OF  1 8  YEARS  AT  THE  TIME  OF  THE  OFFENSE.4 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

Was  (name  of  victim)  under  the  age  of  1 8  years  at  the  time  of  the  offense? 

Before  you  may  answer  the  question  "yes,"  you  must  be  satisfied  beyond  a  reasonable 

doubt  that  the  answer  is  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 


COMMENT 

Wis  Jl-Criminal  1395  was  originally  published  in  2007  and  revised  in  2009.  This  revision  was  approved 
by  the  Committee  in  October  2016;  it  reflects  changes  made  by  2015  Wisconsin  Act  320. 

This  instruction  is  for  a  violation  of  sub.  (2)(d)  of  §  942.08.  Three  additional  offenses  are  defined  in 
subs.  (2)(b),  (c),  and  (d).  See  Wis  Jl-Criminal  1392  for  violations  of  sub.  (2)(a);  uniform  instructions  have 
not  been  drafted  for  the  other  two  offenses. 

1.  The  second  bracketed  phrase  was  added  by  2007  Wisconsin  Act  198  —  effective  date  April  1 1, 
2008.  The  statute  refers  to  "an  enclosed  or  unenclosed  common  area."  The  Committee  concluded  that  it  was 
not  necessary  to  include  that  reference  in  the  instruction. 

2.  See  footnote  1 ,  supra. 

3.  The  definition  of  "reasonable  expectation  of  privacy"  is  based  on  one  originally  used  in  Wis 
Jl-Criminal  1396,  Representations  Depicting  Nudity  —  §  942.09.  The  note  in  that  instruction  stated  that  the 
definition  was  based  on  the  one  used  for  4th  Amendment  purposes. 
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In  State  v.  Nelson,  2006  WI  App  124,  294  Wis.2d  578,  718  N.W.2d  168,  the  court  of  appeals 
acknowledged  Wis  Jl-Criminal  1396  and  the  footnote  referring  to  the  4*  Amendment  meaning  of  the  term: 

The  comment  does  not  purport  to  be  an  analysis  of  whether  "reasonable  expectation  of  privacy" 
was  intended  by  the  legislature  to  import  all  Fourth  Amendment  case  law  applying  this  term,  as 
Nelson  argues.  Moreover,  there  is  no  need  to  resort  to  Fourth  Amendment  case  law,  as  opposed 
to  the  language  of  the  statute,  to  arrive  at  the  definition  the  comment  refers  to:  the  common  and 
ordinary  meaning  of  "a  person  who  has  a  reasonable  expectation  of  privacy"  is  that  the  person 
actually  has  an  expectation  of  privacy  and  the  expectation  is  a  reasonable  one. 

2006  Wl  App  1 24,  footnote  7. 

The  Committee  believes  the  definition  in  the  instruction  is  consistent  with  the  Nelson  decision. 

4.  2015  Wisconsin  Act  320  [effective  date:  April  1,  2016]  changed  the  penalty  structure  for  violations 

of  sec.  942.08:  the  offense  is  a  Class  1  felony  if  the  victim  had  not  attained  the  age  of  18  years  at  the  time 
of  the  offense.  See  §  942.08(4).  The  instruction  reflects  this  change  by  providing  a  special  question  to  be 
used  where  the  Class  1  felony  is  charged.  If  the  Class  I  felony  is  not  charged,  the  instruction  should  be  used 
without  the  special  question. 
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13 95 A  INVASION  OF  PRIVACY:  USE  OF  A  DEVICE  TO  VIEW  UNDER  THE 
OUTER  CLOTHING  OF  AN  INDIVIDUAL  —  §  942.08(3) 

Statutory  Definition  of  the  Crime 

Invasion  of  privacy,  as  defined  in  §  942.08(3)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  knowingly  installs  or  uses  any  device1  to  intentionally  view, 
broadcast,  or  record  under  the  outer  clothing  of  an  individual  that  individual's  genitals,  pubic 
area,  breast,  or  buttocks,  including  genitals,  pubic  area,  breasts,  or  buttocks  that  are  covered 
by  undergarments,  or  to  intentionally  view,  broadcast,  or  record  a  body  part  of  an  individual 
that  is  not  otherwise  visible,  without  that  individual's  consent. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements  are 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  knowingly  (installed)  (used)  a  device. 

2.  The  defendant  (installed)  (used)  the  device  to  intentionally  [(view)  (broadcast) 
(record)  under  the  outer  clothing  of  an  individual  that  individual's  genitals,  pubic 
area,  breast,  or  buttocks,  whether  or  not  covered  by  undergarments]  [(view) 
(broadcast)  (record)  a  body  part  of  an  individual  that  is  not  otherwise  visible], 

3.  (Name  of  victim)  did  not  consent2  to  the  (installation)  (use)  of  the  device. 
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4.  The  defendant  knew  (name  of  victim)  did  not  consent  to  the  (installation)  (use)  of 
the  device.3 


Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  out  intent  or  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 


Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1395A  was  approved  by  the  Committee  in  February  2016. 

This  instruction  is  for  a  violation  of  sub.  (3)  of  §  942.08,  which  was  created  by  2015  Wisconsin  Act  80 
[effective  date:  November  13,  2015],  The  offense  is  a  Class  I  felony.  Additional  violation  of  §  942.08  are 
defined  in  subs.  (2)(a)  through  (d).  See  Wis  Jl-Criminal  1392  for  violations  of  sub.  (2)(a)  and  Wis 
Jl-Criminal  1395  for  violations  of  sub.  (2)(d);  uniform  instructions  have  not  been  drafted  for  the  offenses 
defined  in  subs.  (2)(b)  or  (2)(c). 

1.  The  offense  definition  refers  to  "device,  instrument,  mechanism,  or  contrivance."  The  instruction 
refers  only  to  "device,"  the  Committee  having  concluded  that  the  term  is  broad  enough  to  include  the  other 
items  referred  to. 

2.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

3.  The  requirement  that  the  defendant  know  there  is  no  consent  is  based  on  the  definition  of 
"intentionally"  in  §  939.23(3):  ".  .  .  the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to 
make  his  conduct  criminal  and  which  are  set  forth  after  the  word  intentionally." 
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1396  REPRESENTATIONS  DEPICTING  NUDITY—  §  942.09(2)(am)l. 

Statutory  Definition  of  the  Crime 

Section  942. 09(2)(am)  1 .  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
captures  an  intimate  representation  without  the  consent  of  the  person  depicted  under 
circumstances  in  which  he  or  she  has  a  reasonable  expectation  of  privacy,  if  the  person 
knows  or  has  reason  to  know  that  the  person  who  is  depicted  does  not  consent  to  the  capture 
of  the  intimate  representation. 

State's  Burden  of Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  captured  an  intimate  representation. 

Meaning  of  "Captures  a  Representation" 

"Captures  a  representation"  means  takes  a  photograph,  makes  a  motion 
picture,  videotape,  recording,  or  other  visual  or  audio  representation,  or  records 
or  stores  in  any  medium  data  that  represents  a  visual  image.1 

Meaning  Of  "Intimate  Representation" 

'Intimate  representation" means  (a  representation  of  a  nude  or  partially  nude 
person)  (a  representation  of  clothed,  covered,  or  partially  clothed  or  covered 
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genitalia  or  buttock  that  is  not  otherwise  visible  to  the  public)  (a  representation 
of  a  person  urinating,  defecating,  or  using  a  feminine  hygiene  product)  (a 
representation  of  a  person  engaged  in  sexual  intercourse  or  sexual  contact).2 

[Meaning  of  "Nude  or  Partially  Nude  Person"]3 
["Nude  or  partially  nude  person"  means  (any  human  being  who  has  less  than 
fully  and  opaquely  covered  genitals,  pubic  area  or  buttocks)  (any  female  human 
being  who  has  less  than  a  fully  opaque  covering  over  any  portion  of  a  breast 
below  the  top  of  the  nipple)  (any  male  human  being  with  covered  genitals  in  a 
discernibly  turgid  state).] 

2.  The  defendant  captured  the  intimate  representation  without  the  consent  of  the  person 
who  is  depicted. 

Meaning  Of  "Without  Consent" 

"Without  consent"  means  that  (name)  did  not  freely  agree  to  the 
defendant  capturing  the  intimate  representation.4 

3.  The  person  was  depicted  under  circumstances  in  which  (he)  (she)  had  a  reasonable 
expectation  of  privacy. 

Meaning  of  "Reasonable  Expectation  of  Privacy"5 

"Reasonable  expectation  of  privacy"  requires: 

•  that  the  person  who  was  depicted  nude  had  an  actual  expectation  of  privacy 
at  the  time  in  question;  and 
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•  that  the  expectation  of  privacy  was  reasonable. 

4.  The  defendant  knew  or  had  reason  to  know  that  the  person  who  is  depicted  did  not 
consent  to  the  capture  of  the  intimate  representation. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  THE  FOLLOWING  IF  THE  OFFENSE  WAS  CHARGED  AS  A  CLASS  H 
FELONY  AND  THERE  IS  EVIDENCE  THAT  THE  VICTIM  HAD  NOT 
ATTAINED  THE  AGE  OF  1 8  YEARS  AT  THE  TIME  OF  THE  OFFENSE.6 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

Was  (name  of  victim)  under  the  age  of  1 8  years  at  the  time  of  the  offense? 

Before  you  may  answer  the  question  "yes,"  you  must  be  satisfied  beyond  a  reasonable 

doubt  that  the  answer  is  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 


COMMENT 

Wis  Jl-Criminal  1396  was  originally  published  in  2002  and  revised  in  2007,  2009,  and  twice  in  2016. 
This  revision  was  approved  by  the  Committee  in  December  2016;  it  reflects  changes  made  to  §  942.09  by 
2015  Wisconsin  Acts  292,  320,  and  370. 

This  instruction  is  for  a  violation  of  sub.  (2)(am)l.  of  §  942.09.  Section  942.09  was  formerly  §  944.025, 
the  original  version  of  which  was  found  to  be  unconstitutional  in  State  v.  Stevenson,  2000  WI  71,  236  Wis. 2d 
86,  613  N.W.2d  90.  Section  944.025  was  amended  by  2001  Wisconsin  Act  16,  but  those  changes  were 
superseded  by  2001  Wisconsin  Act  33,  which  renumbered  the  statute  §  942.09  [effective  date:  December  18, 
2001], 
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Two  other  offenses  are  defined  in  §  942.09(2)(am):  making  a  reproduction  of  a  representation  captured 
in  violation  of  sub.  (2)(a)  [see  sub.  (2)(am)2.];  and,  possessing,  distributing,  or  exhibiting  a  representation 
captured  in  violation  of  sub.  (2)(a)  [see  sub.  (2)(am)3.].  Uniform  instructions  have  not  been  drafted  for  those 
offenses. 

For  violations  of  §§  942.09(3m)(a)l.  and  2.,  see  Wis  Jl-Criminal  1398Aand  1398B. 

Subsection  (2)(bm)  of  §  942.09  creates  an  exception  for  representations  of  nude  children,  captured  or 
possessed  by  parents,  that  do  not  constitute  violations  of  §  948.05,  Sexual  Exploitation  of  a  Child,  or 
§  948.12,  Possession  of  Child  Pornography.  Subsection  (2)(cm)  extends  the  exception  to  those  who  receive 
a  representation  covered  by  sub.  (2)(am)  in  a  non-commercial  context.  Both  provisions  were  amended  by 
2015  Wisconsin  Act  370  [effective  date:  April  21,  2016].  Act  370  also  created  an  exception  to  providers 
of  an  interactive  computer  service  or  an  information  service  or  telecommunications  service  if  the 
representation  is  provided  by  a  third  party  or  the  representation  is  provided  to  a  person  who  posts  or 
publishes  a  private  representation  that  is  newsworthy  or  of  public  importance.  See  §  942.09(2)(dm). 

In  State  v.  Adams,  2015  WI  App  34,  361  Wis. 2d  766,  863  N.W.2d  640,  the  defendant  appealed  his 
conviction  for  violating  §  942.09(2)(am)l.  Fie  videotaped  his  sexual  activity  with  a  prostitute  and  argued 
that  he  had  a  legitimate  reason  for  doing  so  -  "to  memorialize  their  illicit  encounter  in  case  she  overdosed 
on  drugs  or  later  accused  him  of  beating  her  up."  ^[1.  The  court  rejected  the  argument:  "The  victim  did  not 
relinquish  her  reasonable  expectation  of  privacy  by  engaging  in  commercial  sexual  activity.  Recording  a 
nude  person  for  legitimate  reasons  is  not  an  element  the  state  has  to  disprove  and  Adams's  reasons  are  no 
defense  to  the  crime."  ]|1. 

In  State  v.  Schmucker,  [No.  2014AP2165-CR]  [Not  published],  the  court  of  appeals  affirmed  a 
conviction  for  an  attempt  to  violate  §  942.09(2)(am)l.,  capturing  a  representation  of  nudity,  based  on  taking 
a  picture  up  a  woman's  skirt  without  consent.  [Cited  for  informational  purposes;  see  §  809.23(3)(b).]  2015 
Wisconsin  Act  80  [Eff.  Date:  Nov.  13,  2015]  created  §  942.08(3)  to  prohibit  using  a  device  to  view  under 
the  outer  clothing  of  an  individual.  Wis  Jl-Criminal  1395A  has  been  approved  as  an  instruction  for  this 
offense. 


1.  This  is  the  definition  provided  in  §  942. 09( l)(a),  without  change.  The  references  to  "recording" 
and  "audio"  representations  were  added  by  2015  Wisconsin  Act  292  [effective  date:  April  1,  2016], 

2.  This  is  the  definition  provided  in  §  942. 09(  l)(ag),  as  created  by  2015  Wisconsin  Act  292  [effective 
date:  April  1,  2016].  That  definition  provides  a  cross-reference  to  §§  940.225(5)(b)  and  (c)  for  definitions 
of  "sexual  contact"  and  "sexual  intercourse."  See  Wis  Jl-Criminal  1200A  [sexual  contact]  and  1200B  [sexual 
intercourse], 

3.  Add  this  definition  when  the  basis  for  the  representation  being  an  "intimate  representation"  is  that 
it  involved  a  nude  or  partially  nude  person.  The  definition  is  the  one  provided  in  §  942. 08(  l)(a),  which 
applies  to  this  offense  because  of  a  cross-reference  in  §  942.09(l)(am). 

4.  §  942. 09(  l)(ae)  defines  "consent": 

...  words  or  overt  actions  by  a  person  who  is  competent  to  give  informed  consent  indicating  a  freely 

given  agreement  to  the  act.  A  person  who  has  not  attained  the  age  of  18  is  incapable  of  consent. 

The  following  persons  are  presumed  incapable  of  consent  but  the  presumption  may  be  rebutted  by 

competent  evidence,  subject  to  the  provisions  of  s.  972. 1 1  (2): 
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1.  A  person  suffering  from  a  mental  illness  or  defect  that  impairs  capacity  to  appraise  personal 
conduct. 

2.  A  person  who  is  unconscious  or  for  any  other  reason  is  physically  unable  to  communicate 
unwillingness  to  an  act. 

The  statutory  definition  is  modeled  on  the  one  provided  in  §  940.225(4)  for  sexual  assault.  The 
instruction  defines  "without  consent"  in  essentially  the  same  manner  as  the  instructions  for  sexual  assault 
under  §  940.225.  A  complete  explanation  of  that  definition  is  provided  in,  for  example,  footnote  2,  Wis 
Jl-Criminal  1201.  Also  see  Wis  Jl-Criminal  1200C,  1200D,  and  1200E,  which  provide  alternatives  for  the 
victim's  not  being  competent  to  give  informed  consent,  suffering  from  a  mental  illness  or  defect,  or  being 
unconscious. 

5.  The  definition  of  "reasonable  expectation  of  privacy"  is  based  on  one  used  in  the  2002  version  of 
this  instruction.  The  note  in  that  instruction  stated  that  the  definition  was  based  on  the  one  used  for  4th 
Amendment  purposes. 

In  State  v  Nelson,  2006  WI  App  124,  294  Wis. 2d  578,  718  N.W.2d  168,  the  court  of  appeals 
acknowledged  Wis  Jl-Criminal  1396  and  the  footnote  referring  to  the  4th  Amendment  meaning  of  the  term: 

The  comment  does  not  purport  to  be  an  analysis  of  whether  "reasonable  expectation  of  privacy" 
was  intended  by  the  legislature  to  import  all  Fourth  Amendment  case  law  applying  this  term,  as 
Nelson  argues.  Moreover,  there  is  no  need  to  resort  to  Fourth  Amendment  case  law,  as  opposed 
to  the  language  of  the  statute,  to  arrive  at  the  definition  the  comment  refers  to:  the  common  and 
ordinary  meaning  of  "a  person  who  has  a  reasonable  expectation  of  privacy"  is  that  the  person 
actually  has  an  expectation  of  privacy  and  the  expectation  is  a  reasonable  one. 

2006  WI  App  124,  footnote  7. 

The  Committee  believes  the  definition  in  the  instruction  is  consistent  with  the  Nelson  decision. 

In  State  v.  Jahnke,  2009  WI  App  4,  316  Wis. 2d  324,  762  N.W.2d  696,  the  defendant  argued  that  because 
his  girlfriend  knowingly  exposed  her  nude  body  to  him  while  he  was  secretly  videotaping  her,  she  had  no 
"reasonable  expectation  of  privacy."  The  court  of  appeals  rejected  the  argument,  concluding  that  "the  phrase 
'reasonable  expectation  of  privacy'  in  Wis.  Stat.  §  942.09(2)(am)l.  means  a  reasonable  expectation  under  the 
circumstances  that  one  will  not  be  recorded  in  the  nude."  2009  WI  App  4,  ^[14. 

In  State  v.  Adams,  2015  WI  App  34,  361  Wis. 2d  766,  863  N.W.2d  640,  the  court  of  appeals  rejected 
the  defendant's  argument  that  a  prostitute  did  not  have  a  reasonable  expectation  of  privacy  when  engaged  in 
sexual  activity  with  him:  "Permission  to  be  viewed  in  the  nude  does  not  mean  permission  to  be  recorded  in 
the  nude  .  .  .  That  Adams  and  the  woman  were  engaged  in  the  crime  of  prostitution  does  not  mean  that  the 
woman  relinquished  her  reasonable  expectation  of  privacy  under  §  942.09(2)(am)l."  5[5. 

6.  2015  Wisconsin  Act  320  [effective  date:  April  1,  2016]  changed  the  penalty  structure  for  violations 

of  sec.  942.09:  the  offense  is  a  Class  H  felony  if  the  victim  had  not  attained  the  age  of  18  years  at  the  time 
of  the  offense.  See  §  942.09(2)(dr).  The  instruction  reflects  this  change  by  providing  a  special  question  to 
be  used  where  the  Class  H  felony  is  charged.  If  the  Class  H  felony  is  not  charged,  the  instruction  should  be 
used  without  the  special  question. 
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1398A  PUBLISHING  A  PRIVATE  REPRESENTATION  DEPICTING  NUDITY 
WITHOUT  CONSENT  —  §  942.09(3m)(a)l. 

Statutory  Definition  of  the  Crime 

Section  942.09(3m)(a)  1 .  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
posts,  publishes,  or  causes  to  be  posted  or  published,  a  private  representation  if  the  actor 
knows  that  the  person  depicted  does  not  consent  to  the  posting  or  publication  of  the  private 
representation. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  [(posted)  (published)] 1  [(caused  to  be  (posted)  ( published)]  a  private 
representation. 

2.  The  defendant  knew  that  the  person  who  is  depicted  did  not  consent  to  the  (posting) 
(publication)  of  the  private  representation. 

Meaning  of  "Representation" 

"Representation"  means  a  photograph,  exposed  film,  motion  picture,  videotape, 
recording,  other  visual  or  audio  representation,  or  data  that  represents  a  visual  image  or  audio 
recording.2 
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Meaning  of  "Did  Not  Consent" 

"Did  not  consent"  means  that  (name)  did  not  freely  agree  to  the  (posting)  (publishing) 
of  the  private  representation.3 

Meaning  of  "Private  Representation" 

" Private  representation"  means  a  representation  depicting  a  nude  or  partially  nude  person 
or  depicting  a  person  engaging  in  sexually  explicit  conduct  that  is  intended  by  the  person 
depicted  in  the  representation  to  be  captured,  viewed,  or  possessed  only  by  the  person  who, 
with  the  consent  of  the  person  depicted,  captured  the  representation  or  to  whom  the  person 
depicted  directly  and  intentionally  gave  possession  of  the  representation.4 

Meaning  of  "Nude  or  Partially  Nude  Person" 

"Nude  or  partially  nude  person"  means  [any  human  being  who  has  less  than  fully  and 
opaquely  covered  genitals,  pubic  area  or  buttocks]  [any  female  human  being  who  has  less 
than  a  fully  opaque  covering  over  any  portion  of  a  breast  below  the  top  of  the  nipple]  [any 
male  human  being  with  covered  genitals  in  a  discernibly  turgid  state].5 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  THE  FOLLOWING  IF  THE  OFFENSE  WAS  CHARGED  AS  A  CLASS  I 

FELONY  AND  THERE  IS  EVIDENCE  THAT  THE  VICTIM  HAD  NOT 

ATTAINED  THE  AGE  OF  18  YEARS  AT  THE  TIME  OF  THE  OFFENSE.6 
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If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

Was  (name  of  victim)  under  the  age  of  1 8  years  at  the  time  of  the  offense? 
Before  you  may  answer  the  question  "yes,"  you  must  be  satisfied  beyond  a  reasonable 
doubt  that  the  answer  is  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 


COMMENT 

Wis  Jl-Criminal  1398A  was  originally  published  in  2015  and  revised  in  2017.  The  2017  revision 
reflected  changes  made  to  §  942.09  by  2015  Wisconsin  Acts  292,  320,  and  370.  This  revision  was  approved 
by  the  Committee  in  February  2018;  it  made  an  editorial  correction  in  the  definition  of  "representation." 

This  instruction  is  for  a  violation  of  sub.  (3m)(a)  1 .  of  §  942.09  as  created  by  20 1 3  Wisconsin  Act  243 
[effective  date:  April  10,  2014], 

A  second,  very  similar  offense  is  defined  in  §  942.09(3m)(a)2.  that  applies  to  one  who:  "posts, 
publishes,  or  causes  to  be  posted  or  published,  a  depiction  of  a  person  that  he  or  she  knows  is  a  private 
representation,  without  the  consent  of  the  person  depicted."  See  Wis  Jl-Criminal  1398B. 

Exceptions  to  the  applicability  of  sub.  (3m)  are  set  forth  in  sub.  (3m)(b)  1 .  through  4.  Subdivision  1  was 
amended  by  2015  Wisconsin  Act  370  [effective  date:  April  21, 2016]  The  instruction  does  not  address  the 
exceptions. 

1 .  Section  942. 09(  1  )(bg)  states:  '"Post  or  publish’  includes  posting  or  publishing  on  a  Web  site  on  the 
Internet,  if  the  Web  site  may  be  viewed  by  the  general  public." 

2.  This  is  the  definition  provided  in  §  942. 09( T)(c). 

3.  §  942.09(l)(ae)  defines  "consent": 

.  .  .  words  or  overt  actions  by  a  person  who  is  competent  to  give  informed  consent  indicating  a 

freely  given  agreement  to  the  act.  A  person  who  has  not  attained  the  age  of  18  is  incapable  of 

consent.  The  following  persons  are  presumed  incapable  of  consent  but  the  presumption  may  be 

rebutted  by  competent  evidence,  subject  to  the  provisions  of  s.  972.1 1(2): 

1.  A  person  suffering  from  a  mental  illness  or  defect  that  impairs  capacity  to  appraise 
personal  conduct. 

2.  A  person  who  is  unconscious  or  for  any  other  reason  is  physically  unable  to 
communicate  unwillingness  to  an  act. 
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The  statutory  definition  is  modeled  on  the  one  provided  in  §  940.225(4)  for  sexual  assault.  The 
instruction  defines  "did  not  consent"  in  essentially  the  same  manner  as  the  instructions  for  sexual  assault 
under  §  940.225  define  "without  consent."  A  complete  explanation  of  that  definition  is  provided  in,  for 
example,  footnote  2,  Wis  Jl-Criminal  1201.  Also  see  Wis  Jl-Criminal  1200C,  1200D,  and  1200E,  which 
provide  alternatives  for  the  victim's  not  being  competent  to  give  informed  consent,  suffering  from  a  mental 
illness  or  defect,  or  being  unconscious. 

4.  This  is  the  definition  provided  in  §  942.09(1  )(bn). 

If  a  definition  of  "sexually  explicit  conduct"  is  believed  to  be  necessary,  §  942.09(1  )(d)  provides  that 
the  definition  of  the  term  in  §  948.01(7)  applies: 

"Sexually  explicit  conduct"  means  actual  or  simulated: 

(a)  Sexual  intercourse,  meaning  vulvar  penetration  as  well  as  cunnilingus,  fellatio  or  anal 

intercourse  between  persons  or  any  other  intrusion,  however  slight,  of  any  part  of  a  person's  body 

or  of  any  object  into  the  genital  or  anal  opening  either  by  a  person  or  upon  the  person's  instruction. 

The  emission  of  semen  is  not  required; 

(b)  Bestiality; 

(c)  Masturbation; 

(d)  Sexual  sadism  or  sexual  masochistic  abuse  including,  but  not  limited  to,  flagellation,  torture 

or  bondage;  or 

(e)  Lewd  exhibition  of  intimate  parts. 

5.  This  is  the  definition  provided  in  §  942. 08(  1  )(a),  which  applies  to  this  offense  because  of  a  cross- 
reference  in  §  942.09(1  )(am). 

6.  2015  Wisconsin  Act  320  [effective  date:  April  1,2016]  changed  the  penalty  structure  for  violations 
of  sec.  942.09:  the  offense  is  a  Class  I  felony  if  the  victim  had  not  attained  the  age  of  18  years  at  the  time 
of  the  offense.  See  §  942.09(3m)(am).  The  instruction  reflects  this  change  by  providing  a  special  question 
to  be  used  where  the  Class  I  felony  is  charged.  If  the  Class  I  felony  is  not  charged,  the  instmction  should  be 
used  without  the  special  question. 
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1398B  PUBLISHING  A  DEPICTION  THAT  IS  KNOWN  TO  BE  A  PRIVATE 
REPRESENTATION  OF  NUDITY  WITHOUT  CONSENT—  § 
942.09(3m)(a)2. 

Statutory  Definition  of  the  Crime 

Section  942.09(3m)(a)2.  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person 
who  posts,  publishes,  or  causes  to  be  posted  or  published,  a  depiction  of  a  person  that  he 
or  she  knows  is  a  private  representation  without  the  consent  the  person  depicted. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  [(posted)  (published)] 1  [(caused  to  be  (posted)  (published)]  a 
depiction  of  a  person. 

2.  The  defendant  knew  that  the  depiction  was  a  private  representation. 

3.  The  person  who  is  depicted  did  not  consent  to  the  (posting)  (publication)  of  the 
private  representation. 

Meaning  of  “Representation” 

“Representation”  means  a  photograph,  exposed  film,  motion  picture,  videotape, 
recording,  other  visual  or  audio  representation,  or  data  that  represents  a  visual  image  or 
audio  recording.2 
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Meaning  of  “Did  Not  Consent” 

“Did  not  consent”  means  that  (name)  did  not  freely  agree  to  the  (posting)  (publishing) 
of  the  private  representation.3 

Meaning  of  “Private  Representation” 

“Private  representation”  means  a  representation  depicting  a  nude  or  partially  nude 
person  or  depicting  a  person  engaging  in  sexually  explicit  conduct  that  is  intended  by  the 
person  depicted  in  the  representation  to  be  captured,  viewed,  or  possessed  only  by  the 
person  who,  with  the  consent  of  the  person  depicted,  captured  the  representation  or  to 
whom  the  person  depicted  directly  and  intentionally  gave  possession  of  the  representation.4 

Meaning  of  “Nude  or  Partially  Nude  Person” 

“Nude  or  partially  nude  person”  means  [any  human  being  who  has  less  than  fully  and 
opaquely  covered  genitals,  pubic  area  or  buttocks]  [any  female  human  being  who  has  less 
than  a  fully  opaque  covering  over  any  portion  of  a  breast  below  the  top  of  the  nipple]  [any 
male  human  being  with  covered  genitals  in  a  discemibly  turgid  state].3 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense 
have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  THE  FOLLOWING  IF  THE  OFFENSE  WAS  CHARGED  AS  A 
CLASS  I  FELONY  AND  THERE  IS  EVIDENCE  THAT  THE  VICTIM  HAD 
NOT  ATTAINED  THE  AGE  OF  18  YEARS  AT  THE  TIME  OF  THE 
OFFENSE.6 
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If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

Was  (name  of  victim)  under  the  age  of  1 8  years  at  the  time  of  the  offense? 

Before  you  may  answer  the  question  “yes,”  you  must  be  satisfied  beyond  a  reasonable 
doubt  that  the  answer  is  “yes.” 

If  you  are  not  so  satisfied,  you  must  answer  the  question  “no.” 


COMMENT 

Wis  Jl-Criminal  1398B  was  originally  published  in  2015  and  revised  in  2017  and  2018.  The  2017 
revision  reflected  changes  made  to  §  942.09  by  20 1 5  Wisconsin  Acts  292,  320,  and  370.  The  20 1 8  revision 
made  an  editorial  correction  in  the  definition  of  “representation.”  This  revision  was  approved  by  the 
Committee  in  October  2018;  it  added  to  the  Comment. 

This  instruction  is  for  a  violation  of  sub.  (3m)(a)2.  of  §  942.09  as  created  by  2013  Wisconsin  Act  243 
[effective  date:  April  10,  2014], 

A  second,  very  similar  offense  is  defined  in  §  942.09(3m)(a)l.  that  applies  to  one  who:  “posts, 
publishes,  or  causes  to  be  posted  or  published,  a  private  representation  if  the  actor  knows  that  the  person 
depicted  did  not  consent  to  the  posting  or  publication  .  .  .”  See  Wis  Jl-Criminal  1398A. 

In  State  v.  Culver.  201 8  WI  App  55,  384  Wis.2d  222,  918  N.W.2d  103,  the  Wisconsin  Court  of  Appeals 
held  that  §  942.09(3m)(a)2.  was  not  overbroad  in  violation  of  the  First  Amendment  and  was 
unconstitutionally  vague. 

Exceptions  to  the  applicability  of  sub.  (3m)  are  set  forth  in  sub.  (3m)(b)l .  through  4.  Subdivision  1 
was  amended  by  2015  Wisconsin  Act  370  [effective  date:  April  21,  2016]  The  instruction  does  not 
address  the  exceptions. 

1 .  Section  942. 09(  1  )(bg)  states:  ‘“Post  or  publish’  includes  posting  or  publishing  on  a  Web  site  on 
the  Internet,  if  the  Web  site  may  be  viewed  by  the  general  public.” 

2.  This  is  the  definition  provided  in  §  942.09(1  )(c). 

3.  §  942. 09(  l)(ae)  defines  “consent”: 

.  .  .  words  or  overt  actions  by  a  person  who  is  competent  to  give  informed  consent  indicating  a 

freely  given  agreement  to  the  act.  A  person  who  has  not  attained  the  age  of  18  is  incapable  of 

consent.  The  following  persons  are  presumed  incapable  of  consent  but  the  presumption  may  be 

rebutted  by  competent  evidence,  subject  to  the  provisions  of  s.  972. 1 1(2): 
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1 .  A  person  suffering  from  a  mental  illness  or  defect  that  impairs  capacity  to  appraise  personal 
conduct. 

2.  A  person  who  is  unconscious  or  for  any  other  reason  is  physically  unable  to  communicate 
unwillingness  to  an  act. 

The  statutory  definition  is  modeled  on  the  one  provided  in  §  940.225(4)  for  sexual  assault.  The 
instruction  defines  “did  not  consent”  in  essentially  the  same  manner  as  the  instructions  for  sexual  assault 
under  §  940.225  define  “without  consent.”  A  complete  explanation  of  that  definition  is  provided  in,  for 
example,  footnote  2,  Wis  Jl-Criminal  1201.  Also  see  Wis  Jl-Criminal  1200C,  1200D,  and  1200E,  which 
provide  alternatives  for  the  victim’s  not  being  competent  to  give  informed  consent,  suffering  from  a  mental 
illness  or  defect,  or  being  unconscious. 

4.  This  is  the  definition  provided  in  §  942.09(1  )(bn). 

If  a  definition  of  “sexually  explicit  conduct”  is  believed  to  be  necessary,  §  942.09(1  )(d)  provides  that 
the  definition  of  the  term  in  §  948.01(7)  applies: 

“Sexually  explicit  conduct”  means  actual  or  simulated: 

(a)  Sexual  intercourse,  meaning  vulvar  penetration  as  well  as  cunnilingus,  fellatio  or  anal 

intercourse  between  persons  or  any  other  intrusion,  however  slight,  of  any  part  of  a  person’s  body 

or  of  any  object  into  the  genital  or  anal  opening  either  by  a  person  or  upon  the  person’s  instruction. 

The  emission  of  semen  is  not  required; 

(b)  Bestiality; 

(c)  Masturbation; 

(d)  Sexual  sadism  or  sexual  masochistic  abuse  including,  but  not  limited  to,  flagellation,  torture 

or  bondage;  or 

(e)  Lewd  exhibition  of  intimate  parts. 

5.  This  is  the  definition  provided  in  §  942. 08(  l)(a),  which  applies  to  this  offense  because  of  a  cross- 
reference  in  §  942.09(1  )(am). 

6.  2015  Wisconsin  Act  320  [effective  date:  April  1,  2016]  changed  the  penalty  structure  for 
violations  of  sec.  942.09:  the  offense  is  a  Class  I  felony  if  the  victim  had  not  attained  the  age  of  18  years 
at  the  time  of  the  offense.  See  §  942.09(3m)(am).  The  instruction  reflects  this  change  by  providing  a 
special  question  to  be  used  where  the  Class  I  felony  is  charged.  If  the  Class  I  felony  is  not  charged,  the 
instruction  should  be  used  without  the  special  question. 
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1399  SOLICITING  AN  INTIMATE  OR  PRIVATE  REPRESENTATION  — 

§  942.09(4) 

Statutory  Definition  of  the  Crime 

Section  942.09(4)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who  solicits 
an  intimate  or  private  representation  from  a  person  who  the  actor  believes  or  has  reason  to 
believe  has  not  attained  the  age  of  18  years. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  solicited  an  intimate  or  private  representation  from  a  person. 

2.  The  defendant  believed  or  had  reason  to  believe  that  the  person  had  not  attained  the 
age  of  18  years  at  the  time  of  the  alleged  offense. 

Meaning  of  "Representation" 

"Representation"  means  a  photograph,  exposed  film,  motion  picture,  videotape, 
recording,  other  visual  or  audio  representation,  or  data  that  represents  a  visual  image 
or  audio  recording.1 

[Meaning  Of  "Intimate  Representation"] 

["Intimate  representation"  means  (a  representation  of  a  nude  or  partially 
nude  person)  (a  representation  of  clothed,  covered,  or  partially  clothed  or 
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covered  genitalia  or  buttock  that  is  not  otherwise  visible  to  the  public)  (a 
representation  of  a  person  urinating,  defecating,  or  using  a  feminine  hygiene 
product)  (a  representation  of  a  person  engaged  in  sexual  intercourse  or  sexual 
contact).]2 

[Meaning  of  "Private  Representation"] 

["Private  representation"  means  a  representation  depicting  a  nude  or  partially 
nude  person  or  depicting  a  person  engaging  in  sexually  explicit  conduct  that  is 
intended  by  the  person  depicted  in  the  representation  to  be  captured,  viewed,  or 
possessed  only  by  the  person  who,  with  the  consent  of  the  person  depicted,  captured 
the  representation  or  to  whom  the  person  depicted  directly  and  intentionally  gave 
possession  of  the  representation.]3 

[Meaning  of  "Nude  or  Partially  Nude  Person"]4 
["Nude  or  partially  nude  person"  means  (any  human  being  who  has  less  than 
fully  and  opaquely  covered  genitals,  pubic  area  or  buttocks)  (any  female  human 
being  who  has  less  than  a  fully  opaque  covering  over  any  portion  of  a  breast 
below  the  top  of  the  nipple)  (any  male  human  being  with  covered  genitals  in  a 
discemibly  turgid  state).] 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 
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If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1399  was  approved  by  the  Committee  in  February  2018. 

This  instruction  is  for  a  violation  of  sub.  (4)  of  §  942.09,  which  was  created  by  2017  Wisconsin  Act  129 
[effective  date:  December  10,  201 7],  The  offense  does  not  apply  if  the  person  soliciting  the  representation 
has  not  attained  the  age  of  18  years.  See  sub.  (4)(c).  The  offense  is  a  Class  I  felony,  unless  the  defendant 
is  under  age  2 1  and  not  more  than  three  years  older  than  the  victim  -  then  it  is  a  Class  A  misdemeanor.  See 
sub.  (4)(b). 

1.  This  is  the  definition  provided  in  §  942. 09(  l)(c). 

2.  This  is  the  definition  provided  in  §  942. 09(  l)(ag),  as  created  by  2015  Wisconsin  Act  292  [effective 
date:  April  1 , 2016].  That  definition  provides  a  cross  reference  to  §§  940.225(5)(b)  and  (c)  for  definitions 
ofi'sexual  contact"  and  "sexual  intercourse."  See  Wis  Jl-Criminal  1200A  [sexual  contact]  and  1200B  [sexual 
intercourse], 

3.  This  is  the  definition  provided  in  §  942.09(l)(bn). 

If  a  definition  of  "sexually  explicit  conduct"  is  believed  to  be  necessary,  §  942.09(1  )(d)  provides  that 
the  definition  of  the  term  in  §  948.01(7)  applies: 

"Sexually  explicit  conduct"  means  actual  or  simulated: 

(a)  Sexual  intercourse,  meaning  vulvar  penetration  as  well  as  cunnilingus,  fellatio  or  anal 

intercourse  between  persons  or  any  other  intrusion,  however  slight,  of  any  part  of  a  person's  body 

or  of  any  object  into  the  genital  or  anal  opening  either  by  a  person  or  upon  the  person's  instruction. 

The  emission  of  semen  is  not  required; 

(b)  Bestiality; 

(c)  Masturbation; 

(d)  Sexual  sadism  or  sexual  masochistic  abuse  including,  but  not  limited  to,  flagellation,  torture 

or  bondage;  or 

(e)  Lewd  exhibition  of  intimate  parts. 

4.  Add  this  definition  when  the  basis  for  the  representation  being  an  "intimate  representation"  or 
"private  representation"  is  that  it  involved  a  nude  or  partially  nude  person.  The  definition  is  the  one  provided 
in  §  942.08(l)(a),  which  applies  to  this  offense  because  of  a  cross-reference  in  §  942.09(1  )(am). 


©2018,  Regents,  Univ.  of  Wis. 


3 


(Rel.  No.  56—7/2018) 


1400 


WIS  JI-CRIMINAL 


1400 


1400  CRIMINAL  DAMAGE  TO  PROPERTY  —  §  943.01 

Statutory  Definition  of  the  Crime 

Criminal  damage  to  property,  as  defined  in  §  943.0 1  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  intentionally  causes  damage  to  the  physical  property  of  another 
person  without  the  consent  of  that  person. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  caused  damage  to  physical  property. 

The  word  "damage"  includes  anything  from  mere  defacement  to  total 
destruction.1 

2.  The  defendant  intentionally  caused  the  damage. 

The  term  "intentionally"  means  that  the  defendant  must  have  had  the  mental 
purpose  to  damage  the  property  or  was  aware  that  the  conduct  was  practically  certain 
to  cause  that  result.2 

3.  The  property  belonged  to  another  person.2 

4.  The  defendant  caused  the  damage  without  the  consent4  of  (name  of  owner,  agent, 
etc.) . 
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5 .  The  defendant  knew  the  property  belonged  to  another  person  and  knew  that  the  other 
person  did  not  consent  to  the  damage.5 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  THE  FOLLOWING  IF  THE  FELONY  OFFENSE  IS  CHARGED,  AND  THE 
EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  THE  PROPERTY  WAS 
REDUCED  IN  VALUE  BY  MORE  THAN  $2,500.6 

[Finding  the  Reduction  in  the  Value  of  the  Property] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

"Was  the  property  reduced  in  value  by  more  than  $2,500?" 

"Reduced  in  value"  means  what  it  would  cost  to  repair  or  replace  the  property, 
whichever  is  less.7 

Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that 
the  property  was  reduced  in  value  by  more  than  $2,500.] 
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ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  DAMAGE  TO 
MORE  THAN  ONE  ITEM  OF  PROPERTY  'PURSUANT  TO  A  SINGLE  INTENT 
AND  DESIGN,"  AS  PROVIDED  IN  §  943.0 1(3). 8 

[In  determining  the  amount  by  which  the  value  of  the  property  was  reduced,  you  may 
consider  all  damage  that  you  are  satisfied  beyond  a  reasonable  doubt  was  caused  by  acts 
of  the  defendant  pursuant  to  a  single  intent  and  design.] 


COMMENT 

Wis  Jl-Criminal  1400  was  originally  published  in  1976  and  revised  in  1977,  1987,  1995,  1999,  and 
2002.  This  revision  was  approved  by  the  Committee  in  April  2016;  it  updated  the  Comment. 

This  instruction  is  for  violations  of  §  943.01.  The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty 
increases  to  a  class  1  felony  in  six  situations  specified  in  sub.  (2),  one  of  which  is  addressed  by  this 
instruction:  where  the  amount  of  property  damage  exceeds  $2,500.  See  sub.  (2)(d).  This  amount  was 
increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date:  September  1,  2001. 

The  offense  is  a  Class  I  felony  if  the  property  damaged  is  a  coin  or  card  operated  machine  damaged  in 
the  course  of  a  theft.  See  sub.  (2g)  and  Wis  Jl-Criminal  1400A 

The  offense  is  also  a  Class  I  felony  where  the  property  damaged: 

-  is  a  vehicle  or  highway  and  the  damage  is  of  a  kind  which  is  likely  to  cause  injury  to  a  person  or 

further  property  damage  [sub.  (2)(a)] 

-  belongs  to  a  public  utility  or  common  carrier  and  the  damage  is  of  a  kind  which  is  likely  to  impair 

the  services  of  the  public  utility  or  common  carrier  [sub.  (2)(b)] 

-  belongs  to  a  person  who  is  or  was  a  grand  or  petit  juror  and  the  damage  was  caused  by  reason  of 

any  verdict  or  indictment  assented  to  by  the  owner  [sub.  (2)(c )] 

-  is  on  state-owned  land  and  is  listed  on  the  registry  under  sub.  (5)  [sub.  (2)(e)] 

-  is  a  rock  art  site  listed  on  the  national  register  of  historic  places  in  Wisconsin  [sub.  (2)(f)] 

-  is  plant  material  used  in  research  [sub.  (2d),  as  created  by  2001  Wisconsin  Act  16;  effective  date: 

September  1,  2001] 

2015  Wisconsin  Act  158,  effective  date:  March  2,  2016,  created  §  943.01(2k)  which  provides  a  penalty 
increase  to  a  Class  1  felony  for  criminal  damage  to  the  property  of  an  energy  provider. 

If  one  of  the  above  is  alleged,  the  Committee  recommends  handling  it  with  a  special  question,  in  the 
same  manner  that  the  value  question  is  handled  in  this  instruction. 
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"Common  carrier"  is  defined  in  §  194.01.  Also  see  Brockway  v.  Travelers  Ins.  Co.,  107  Wis.2d  636, 
638,  321  N.W.2d  332  (Ct.  App.  1982):  "Two  elements  characterize  a  carrier  as  a  common  carrier:  (1)  The 
service  is  for  hire,  and  (2)  the  carrier  holds  itself  out  to  the  public." 

There  are  other  statutes  which  provide  special  criminal  damage  to  property  provisions  for  certain 
situations: 

-  §  943.01 1  Criminal  damage  or  threat  to  property  of  witness.  See  Wis  Jl-Criminal  1400B. 

-  §  943.012  Criminal  damage  to  religious  and  other  property.  See  Wis  Jl-Criminal  1401. 

-  §  943.013  Criminal  damage;  threat;  property  of  judge.  See  Wis  J I -Criminal  1402 A 

-  §  943.015  Criminal  damage;  threat;  property  of  department  of  revenue  employe.  See  Wis 

Jl-Criminal  1402B. 

1.  See  Vol.  V  1953  Judiciary  Report  on  the  Criminal  Code,  Wisconsin  Legislative  Council,  page  97 
(February  1953). 

2.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases.  The 
complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923A 

3.  Section  939.22(28)  provides  the  following  definition  of  "property  of  another":  '"Property  of 
another'  means  property  in  which  a  person  other  than  the  defendant  has  a  legal  or  equitable  interest  which 
the  defendant  has  no  right  to  defeat  or  unpair,  even  though  the  defendant  may  also  have  a  legal  or  equitable 
interest  in  the  property." 

In  State  v.  Sevelrn,  204  Wis.2d  127,  131,  554  N.W.2d  521  (Ct.  App.  1996),  the  court  held  that 
§  939.22(48)  "unambiguously  means  that  a  person  can  be  convicted  of  criminal  damage  to  property  even 
though  he  or  she  has  an  ownership  interest  if  someone  else  also  has  an  ownership  interest."  Thus,  the 
defendant's  conviction  was  affirmed  where  the  charge  was  based  on  his  damaging  his  own  marital  home, 
because  his  wife  also  had  an  ownership  interest  in  the  home. 

4.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

5.  See  §  939.23(3). 

6.  A  misdemeanor  charge  requires  no  finding  as  to  reduction  in  value.  This  instruction  and  the  verdict 
question  need  be  given  only  if  a  felony  is  charged  and  the  evidence  would  support  a  finding  of  damage 
exceeding  $2,500.  The  value  level  was  increased  to  $2,500  by  2001  Wisconsin  Act  2001,  effective  date: 
September  1,  2001. 

7.  §  943.01(2)(d). 
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8.  This  material  deals  with  the  issue  addressed  by  §  943.01(3)  which  provides: 

Where  more  than  one  item  of  property  is  damaged  under  a  single  intent  and  design,  the  damage  to 
all  the  property  may  be  prosecuted  as  a  single  forfeiture  offense  or  crime. 

The  Committee's  research  on  the  issue  of  whether  this  need  be  submitted  to  the  jury  can  be  summarized 
as  follows:  (1)  there  is  no  case  law  dealing  with  subsec.  (3)  of  the  criminal  damage  to  property  statute;  (2) 
§  943.01(3)  was  modeled  after  the  provision  applicable  to  theft  cases,  now  found  at  §  971.36;  (3)  an 
instructive  case.  State  v.  Spraggin,  dealt  with  a  similar  situation  in  the  context  of  receiving  stolen  property; 
and  (4)  while  there  may  be  equally  effective  ways  of  dealing  with  the  issue,  the  Committee  concluded  that 
the  question  of  whether  all  property  was  damaged  pursuant  to  a  single  intent  and  design  must  be  submitted 
to  the  jury. 

No  reported  appellate  opinion  could  be  found  that  dealt  with  the  multiple  items  of  property  issue. 
Subsection  (3)  of  §  943.01  was  not  part  of  the  criminal  damage  to  property  statute  included  in  the  1953  draft 
of  the  Criminal  Code.  It  was  added  during  the  1954-55  review  by  the  advisory  committee  and  was  modeled 
after  the  statute  then  in  effect  and  applicable  to  theft  cases.  That  statute  (formerly  §  355.31)  now  appears, 
virtually  without  change,  as  §  971 .36.  No  cases  were  found  that  discuss  §  971.36  or  its  predecessor. 

State  v.  Spraggin,  71  Wis.2d  604,  239  N.W.2d  297  (1976),  dealt  with  the  receipt  of  several  articles  of 
stolen  property.  Spraggin  was  charged  with  a  felony  offense,  based  on  the  receipt  of  multiple  stolen  articles 
(valued  at  more  than  $500)  at  one  time.  The  applicable  statute,  §  943.34,  did  not  have  a  provision  like 
§  943.01(3)  or  §  971.36,  so  the  court  held  that  lumping  multiple  articles  together  was  proper  only  if  they  were 
received  at  one  time.  If  there  were  separate  receipts,  separate  misdemeanor  charges  would  have  been 
required,  and  a  felony  charge  could  not  be  supported.  The  case  was  presented  to  the  jury  as  a  felony,  but  the 
jury  found  the  value  of  the  goods  received  as  $180.  The  court  entered  judgment  on  the  basis  of  the  felony 
conviction,  apparently  relying  on  the  prosecutor's  contention  that  a  25-inch  color  TV  was  worth  more  than 
$500.  The  supreme  court  reversed,  holding  that,  at  most,  two  misdemeanors  were  committed. 

The  Spraggin  court  held  that  presenting  the  case  to  the  jury  solely  as  a  felony  "was  in  effect  a  decision 
on  the  grade  of  the  offense,  which  is  clearly  an  issue  only  for  the  jury."  (71  Wis.2d  604,  615,  citing  State 
v.  Heyroth,  the  case  holding  that  finding  value  in  a  theft  case  is  for  the  jury.)  The  court  went  on  to  point  out 
that  there  are  optional  ways  of  proceeding  in  a  case  like  this: 

Since  variances  between  the  allegations  and  the  proof  may  be  beyond  the  control  of  the  state,  see: 
People  v.  Smith  (1945),  26  CaL2d  854,  161  Pac.2d  941;  State  v.  Niehuser  (Or.  App.  1975),  533 
Pac.2d  834;  People  v.  Roberts  (1960),  182  Cal.  App.2d  431,  6  Cal.  Rptr.  161,  one  option  is  to 
charge  in  the  alternative.  Likewise,  the  defense  could  request,  or  the  state  on  its  own,  could  submit 
the  alternative  charges  of  a  single  or  multiple  receptions,  when,  as  in  cases  of  lesser  included 
charges,  see:  Devroy  v.  State  (1942),  239  Wis.  466,  1  N.W.2d  875;  State  v.  Melvin  (1970),  49 
Wis.2d  246,  181  N.W.2d  490,  a  reasonable  view  of  the  evidence  reveals  that  there  is  a  reasonable 
basis  for  conviction  on  either.  With  the  alternatives  phrased  in  terms  of  separate  or  joint  receptions 
of  multiple  stolen  items,  the  jury  may  decide  on  the  evidence  and  thereafter  grade  the  offense 
through  the  establishment  of  value. 

71  Wis. 2d  604,  616-17. 
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Submitting  the  issue  to  the  jury  seems  to  be  required  by  the  Spraggin  case  because  it  goes  to  "the  grade 
of  the  offense."  This  is  consistent  with  the  position  the  Committee  has  taken  in  similar  situations  in  the  past: 
if  a  fact  determines  whether  a  different  range  of  penalties  applies  (e.g.,  changes  a  crime  from  a  misdemeanor 
to  a  felony  or  from  one  class  of  felony  to  another),  it  is  for  the  jury;  if  a  fact  only  influences  the  length  of 
possible  sentence  within  a  statutory  range,  it  is  for  the  judge. 

The  Committee  concluded  that  it  would  be  more  effective,  or  at  least  more  efficient,  to  leave  the 
multiple  item  decision  for  the  value  question  alone.  The  instruction  can  be  used  without  change  for  either 
a  misdemeanor  or  a  felony  charge.  If  satisfied  that  the  offense  was  committed  with  regard  to  "any  property," 
the  jury  should  find  the  defendant  guilty.  Then,  in  determining  value,  the  jury  should  include  damage  to  "all 
property  which  you  find,  beyond  a  reasonable  doubt,  to  have  been  damaged  pursuant  to  a  single  intent  or 
design." 
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1400A  CRIMINAL  DAMAGE  TO  PROPERTY:  VENDING  AND  OTHER 
MACHINES  —  §  943.01  (2g) 

THE  FOLLOWING  INSTRUCTION  SHOULD  BE  GIVEN  IMMEDIATELY 

AFTER  WIS  JI-CRIMINAL  1400,  CRIMINAL  DAMAGE  TO  PROPERTY.1 

Determining  Damage  to  Coin-  or  Card-  Operated  Machines 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

'Did  the  defendant  commit  the  crime  of  criminal  damage  to  property  under  all  of  the 
following  circumstances: 

1)  the  property  damaged  was  a  machine  operated  by  the  insertion  of  coins,  currency, 
debit  cards  or  credit  cards;  and, 

2)  the  defendant  acted  with  the  intent  to  commit  a  theft  from  the  machine;  and, 

3)  the  property  was  reduced  in  value  by  more  than  $500  but  not  more  than  $2,500." 

"Intent  to  commit  theft"  requires  that  the  defendant  acted  with  the  purpose  to  take  and 

carry  away  property  of  another  without  consent  and  with  the  intent  to  deprive  the  owner 
permanently  of  possession  of  that  property.2 

Property  is  "reduced  in  value"  by  the  amount  that  it  would  cost  to  repair  or  replace  it, 
whichever  is  less,  plus  other  monetary  losses  associated  with  the  damage.3 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  committed  the  crime 
of  criminal  damage  to  property  under  all  these  circumstances,  you  should  answer  the  question 
"yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 
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COMMENT 

Wis  Jl-Criminal  1400A  was  originally  published  in  1997  and  revised  in  2002.  This  revision  was 
approved  by  the  Committee  in  April  2016;  it  updated  the  Comment. 

The  instruction  was  revised  in  2001  to  reflect  the  change  in  the  value  level  that  determines  the  penalty: 
it  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  September  1,  2001. 

This  instruction  addresses  subsection  (2g)  of  §  943.01,  created  by  1995  Wisconsin  Act  133.  [Effective 
date:  January  6,  1996],  Committing  criminal  damage  to  property  under  the  circumstances  specified  in 
subsection  (2g)  increases  the  penalty  to  a  Class  I  felony.  As  with  similar  provisions,  the  Committee 
recommends  submitting  this  issue  as  a  special  question,  to  be  considered  by  the  jury  if  it  reaches  a  guilty 
verdict  on  the  criminal  damage  to  property  charge.  The  instruction  assumes  a  case  involving  conduct  which 
falls  into  the  special  niche  created  by  §  943.01  (2g):  damage  to  a  vending  or  other  machine  amounting  to 
more  than  $500  but  less  than  $2,500.  See  note  1,  below. 

The  following  form  is  suggested  for  the  guilty  verdict: 

We,  the  jury,  find  the  defendant  guilty  of  criminal  damage  to  property,  under  Wis.  Stat. 

§  943.01,  at  the  time  and  place  charged  in  the  information. 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

"Did  the  defendant  commit  the  crime  of  criminal  damage  to  property  under  all  of  the 

following  circumstances: 

1)  the  property  damaged  was  a  machine  operated  by  the  insertion  of  coins,  currency,  debit 

cards  or  credit  cards;  and, 

2)  the  defendant  acted  with  the  intent  to  commit  a  theft  from  the  machine;  and, 

3)  the  property  was  reduced  in  value  by  more  than  $500  but  not  more  than  $2,500." 

1.  This  instruction  should  be  given  after  the  basic  instruction  on  criminal  damage  to  property,  Wis 
Jl-Criminal  1400,  in  place  of  the  value  question  that  is  provided  at  the  end  of  that  instruction.  This  assumes 
that  the  case  is  charged  as  one  falling  into  the  special  niche  created  by  §  943.0 1  (2g):  damage  to  a  vending 
or  other  machine  amounting  to  more  than  $500  but  less  than  $2,500.  Damage  to  a  vending  machine  that 
exceeded  $2,500  could,  of  course,  be  charged  under  the  regular  penalty  provisions  and  would  also  be  a  Class 
I  felony.  In  that  case,  the  value  question  at  the  end  of  Wis  J I -Criminal  1400  should  be  used. 

2.  The  statute  uses  the  term  "intent  to  commit  theft."  The  definition  provided  here  is  what  has  been 
used  to  define  "intent  to  steal."  See,  for  example,  Wis  Jl-Criminal  1421,  Burglary  With  Intent  To  Steal.  For 
a  complete  definition  of  the  crime  of  theft  as  defined  in  §  943.20(l)(a),  see  Wis  Jl-Criminal  1441. 

3.  This  is  the  definition  of  "reduced  in  value"  provided  in  §  943.0 1  (2g)(c).  Note  that  it  differs  from 
the  standard  for  determining  value  provided  in  §  943.0 1  (2)(d)  in  that  it  allows  consideration  of  "other 
monetary  losses  associated  with  the  damage." 
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1400B  DAMAGE  OR  THREAT  TO  PROPERTY  OF  A  WITNESS  —  §943.011 

Statutory  Definition  of  the  Crime 

Section  943 .0 1 1  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  intentionally 
(causes)  (threatens  to  cause)  damage  to  any  physical  property  owned  by  a  person  who  is  or 
was  a  witness  by  reason  of  the  owner  having  attended  or  testified  as  a  witness  and  without 
the  owner's  consent. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (caused)  (threatened  to  cause)  damage  to  physical  property  that 
belonged  to  (name  of  victim) . 

The  word  "damage"  includes  anything  from  mere  defacement  to  total 
destruction.1 

IF  THE  CASE  INVOLVES  CAUSING  DAMAGE,  ADD  THE  FOLLOWING: 

["Cause"  means  that  the  defendant's  conduct  was  a  substantial  factor  in 
producing  damage.]2 

IF  THE  CASE  INVOLVES  A  THREAT,  ADD  THE  FOLLOWING: 

[A  "threat"  is  an  expression  of  intention  to  do  harm  and  may  be  communicated 
orally,  in  writing,  or  by  conduct.  This  element  requires  a  true  threat.  "True  threat" 
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means  that  a  reasonable  person  making  the  threat  would  foresee  that  a  reasonable 
person  would  interpret  the  threat  as  a  serious  expression  of  intent  to  do  harm.  It  is 
not  necessary  that  the  person  making  the  threat  have  the  ability  to  carry  out  the 
threat.  You  must  consider  all  the  circumstances  in  determining  whether  a  threat  is 
a  true  threat.]3 

2.  (Name  of  victim!  was  a  witness. 

["Witness"  means  any  person  who  has  attended  a  proceeding  to  testify  or  who 

I 

has  testified.]4 

[A  [insert  proper  term  from  the  definition  in  §  940.41(3)]  is  a  witness.] 

3 .  The  defendant  (caused)  (threatened  to  cause)  damage  to  physical  property  owned  by 
(name  of  victim)  because5  the  person  attended  or  testified  as  a  witness. 

4.  The  defendant  (caused)  (threatened  to  cause)  damage  to  the  property  without  the 
consent6  of  (name  of  victim) . 

5.  The  defendant  acted  intentionally.  This  requires  that  the  defendant  acted  with  the 
mental  purpose7  to  (cause)  (threaten  to  cause)  damage  to  property  owned  by  (name 
of  victim)  and  knew  that  (name  of  victim)  did  not  consent.8 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1400B  was  originally  published  1998.  This  revision  was  approved  by  the  Committee 
in  April  2004;  it  involved  adoption  of  a  new  format,  adding  a  definition  of  "true  threat,"  and  nonsubstantive 
changes  in  the  text. 

This  instruction  is  for  violations  of  §  943.01  l(2)(a),  which  was  created  by  1997  Wisconsin  Act  143, 
effective  date:  May  5,  1998.  Causing  criminal  damage  to  the  property  of  a  witness  was  formerly  addressed 
by  increasing  the  penalty  for  violations  of  §  943.01,  Criminal  Damage  To  Property.  Act  143  deleted 
reference  to  witnesses  from  §  943.01  and  expanded  the  scope  of  the  statute  by  including  threats  to  damage 
property  and,  in  sub.  (2)(b),  threats  to  cause  and  causing  of  damage  to  property  owned  by  family  members 
of  a  witness.  If  damage  to  the  property  of  a  family  member  of  a  witness  is  involved,  the  instruction  must  be 
modified. 

1.  The  definition  of  "damage"  is  the  one  provided  in  Wis  Jl-Criminal  1400,  Criminal  Damage  To 
Property.  See  Vol.  VI 953  Judiciary  Report  on  the  Criminal  Code.  Wisconsin  Legislative  Council,  page  97 
(February  1953). 

2.  The  Committee  concluded  that  the  simple  "substantial  factor"  definition  of  cause  should  be 
sufficient  for  most  cases.  Where  there  is  evidence  of  more  than  one  possible  cause,  something  like  the 
following  might  be  added: 

There  may  be  more  than  one  cause  of  damage.  The  act  of  one  person  alone  might  produce  it,  or 

the  acts  of  two  more  persons  might  jointly  produce  it. 

Also,  see  Wis  Jl-Criminal  901,  Cause. 

3 .  This  definition  is  based  on  one  of  the  descriptions  of  "true  threat"  in  State  v.  Perkins,  200 1  WI 46, 
^28,243  Wis.2d  141, 626N.W.2d  762.  Perkins  held  that  a  jury  instruction  for  a  threat  to  a  judge  in  violation 
of  §  940.203  was  an  incomplete  statement  of  the  law  because  it  did  not  define  "threat"  as  "true  threat."  This 
created  an  unacceptable  risk  that  "the  jury  may  have  used  the  common  definition  of 'threat,'  thereby  violating 
the  defendant's  constitutional  right  to  freedom  of  speech."  2001  WI  46,  ^43.  The  court  stated:  "The 
common  definition  of  threat  is  an  expression  of  an  intention  to  inflict  injury  on  another.  The  definition  of 
threat  for  the  purposes  of  a  statute  criminalizing  threatening  language  is  much  narrower."  2001  WI  46,  ^43. 
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The  following  is  the  most  complete  definition  of  "true  threat"  offered  by  the  court  in  Perkins: 

A  true  threat  is  a  statement  that  a  speaker  would  reasonably  foresee  that  a  listener  would 
reasonably  interpret  as  a  serious  expression  of  a  purpose  to  inflict  harm,  as  distinguished  from 
hyperbole,  jest,  innocuous  talk,  expressions  of  political  views,  or  other  similarly  protected  speech. 

It  is  not  necessary  that  the  speaker  have  the  ability  to  carry  out  the  threat.  In  determining  whether 
a  statement  is  a  true  threat,  the  totality  of  the  circumstances  must  be  considered.  200 1  WI 46,  ^J29. 

The  Committee  concluded  that  the  definition  in  the  instruction  is  equivalent  in  content  and  will  be  more 
understandable  to  the  jury.  In  a  case  decided  at  the  same  time  as  Perkins,  the  court  used  a  definition  much 
like  the  one  used  in  the  instruction.  See  State  v.  A.S.,  2001  WI  48,  f23, 243  Wis.2d  173,  626  N.W.2d  712. 

Perkins  involved  an  orally  communicated  threat.  The  instruction  is  drafted  more  broadly  to  be 
applicable  whether  the  threat  is  communicated  orally,  in  writing,  or  by  conduct. 

4.  The  definition  of  "witness"  in  the  first  set  of  brackets  is  a  simplified  version  of  the  definition 
provided  in  §  940.41(3),  which  applies  to  violations  of  §  943.01 1.  If  that  statement  does  not  fit  the  status 
of  the  victim,  the  definition  in  the  second  set  of  brackets  should  be  used,  selecting  the  proper  alternative  from 
the  full  definition,  which  reads  as  follows: 

(3)  "Witness"  means  any  natural  person  who  has  been  or  is  expected  to  be  summoned  to  testify; 
who  by  reason  of  having  relevant  information  is  subject  to  call  or  likely  to  be  called  as  a  witness, 
whether  or  not  any  action  or  proceeding  has  as  yet  been  commenced;  whose  declaration  under  oath 
is  received  as  evidence  for  any  purpose;  who  has  provided  information  concerning  any  crime  to 
any  peace  officer  or  prosecutor;  who  provided  information  concerning  a  crime  to  any  employee 
or  agent  of  a  law  enforcement  agency  using  a  crime  reporting  telephone  hotline  or  other  telephone 
number  provided  by  the  law  enforcement  agency;  or  who  has  been  served  with  a  subpoena  issued 
under  §  885.01  or  under  the  authority  of  any  court  of  this  state  or  of  the  United  States. 

5.  The  instruction  uses  "because"  in  place  of  the  statutory  language  "by  reason  of  .  .  ."  The 
Committee  intended  no  substantive  change  and  believed  the  instruction  will  be  easier  for  a  jury  to  understand 
if  "because"  is  used. 

6.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

7.  For  further  definition  of  "intentionally,"  including  the  alternative  referring  to  being  "aware  that  his 
or  her  conduct  is  practically  certain  to  cause  the  result,"  see  Wis  Jl-Criminal  923A  and  923B. 

8.  The  requirement  that  the  defendant  know  there  is  no  consent  is  based  on  the  definition  of 
"intentionally"  in  §  939.23(3):  ".  .  .  the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to 
make  his  conduct  criminal  and  which  are  set  forth  after  the  word  intentionally." 


©  2004,  Regents,  Univ.  of  Wis. 


4 


(Rel.  No.  42 — 4/2004) 


1401A 


WIS  JI-CRIMINAL 


1401 A 


1401A  CRIMINAL  DAMAGE  TO  RELIGIOUS  OR  CEMETERY  PROPERTY  — 

§  943.012(1)  &  (2) 

Statutory  Definition  of  the  Crime 

Criminal  damage  to  property,  as  defined  in  [§  943.012(1)]  [§  943.012(2)]  of  the  Criminal 
Code  of  Wisconsin,  is  committed  by  one  who  intentionally  causes  damage1  to  [religious] 
[cemetery]  property2  of  another  person  without  the  person's  consent. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  caused  damage  to  property  of  another.3 

The  word  "damage"  includes  anything  from  mere  defacement  to  total  destruction.4 

2.  The  defendant  intentionally  caused  the  damage. 

The  term  "intentionally"  requires  that  the  defendant  had  the  mental  purpose  to 
damage  the  property  or  was  aware  that  the  conduct  was  practically  certain  to  cause  that 
result.5 

3.  The  defendant  caused  the  damage  without  the  consent6  of  (name  of  owner,  agent, 
etc.) . 

4.  The  property  was  [religious]  [cemetery]  property. 
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["Religious  property"  means  any  church,  synagogue,  or  other  building, 
structure,  or  place  primarily  used  for  religious  worship  or  another  religious 
purpose.]7 

["Cemetery  property"  means  any  cemetery,  mortuary,  other  facility  used  for 
burial  or  memorializing  the  dead.]8 

5.  The  defendant  knew  the  property  was  [religious]  [cemetery]  property,  knew  the 
property  belonged  to  another  person,  and  knew  that  the  other  person  did  not  consent 
to  the  damage.9 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  fmd  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from 
all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1402  in  1989.  It  was  renumbered  Wis 
JI-Criminal  1 402  in  1 995 .  This  revision  renumbered  the  instruction  as  Wis  Jl-Criminal  1 40 1  A,  was  approved 
by  the  Committee  in  December  2002  and  involved  adoption  of  a  new  format. 
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This  instruction  is  for  violations  of  subs.  (1)  and  (2)  §  943.0 1 2,  a  statute  created  by  1 987  Wisconsin  Act 
348.  That  Act  also  created  §  939.645,  which  provides  an  increased  penalty  for  crimes  committed  against 
certain  persons  or  property.  See  Wis  Jl-Criminal  996  and  996.1. 

Subsection  ( 1 )  of  §  943 .0 1 2  prohibits  damage  to  "religious  property;"  subsection  (2)  prohibits  damage  to 
"any  cemetery,  mortuary  or  other  facility  used  for  burial  or  memorializing  the  dead."  The  latter  is  referred 
to  as  "cemetery  property"  in  the  instruction.  For  violations  of  subsec.  (3)  —  damage  to  schools  and  other 
facilities  associated  with  religious  and  other  groups  —  see  Wis  Jl-Criminal  1401B.  For  violations  of  sub.  (4) 
—  damage  to  personal  property  contained  in  property  covered  by  subs.  (1)  through  (3)  —  see  Wis 
Jl-Criminal  1401C. 

1 .  The  instruction  refers  only  to  "damage,"  but  the  statute  also  applies  to  one  who  "intentionally  marks, 
draws  or  writes  with  ink  or  another  substance  on  or  intentionally  etches  into"  any  physical  property.  If  a  case 
involves  conduct  prohibited  by  the  statute  that  is  not  covered  by  the  general  term  "damage,"  the  instruction 
must  be  modified. 

2.  This  instruction  is  for  violations  of  subs.  (1)  and  (2)  of  §  943.012,  which  prohibit  damage  to  "any 
church,  synagogue  or  other  building,  structure  or  place  primarily  used  for  religious  worship  or  another  religious 
purpose"  and  to  "any  cemetery,  mortuary  or  other  facility  used  for  burial  or  memorializing  the  dead."  The 
instruction  refers  to  the  former  as  "religious  property"  and  to  the  latter  as  "cemetery  property."  Definitions 
are  provided  in  element  4. 

3 .  Section  939.22(3  8)  provides  the  following  definition  of  "property  of  another" :  "'Property  of  another1 
means  property  in  which  a  person  other  than  the  defendant  has  a  legal  or  equitable  interest  which  the 
defendant  has  no  right  to  defeat  or  impair,  even  though  the  defendant  may  also  have  a  legal  or  equitable 
interest  in  the  property."  Also  see.Statev.  Sevelin.204  Wis.2d  127. 131. 554N.W.2d521  (Ct.  App.  1996), 
regarding  damage  to  marital  property,  discussed  in  note  3,  Wis  Jl-Criminal  1400. 

4.  The  definition  of  "damage"  is  based  on  the  one  used  in  Wis  Jl-Criminal  1 400,  Criminal  Damage  To 
Property.  See  Vol.  V  1 953  Judiciary  Report  on  the  Criminal  Code.  Wisconsin  Legislative  Council,  page  97 
(February  1953). 

5.  See  §  939.23(3)  and  Wis  Jl-Criminal  923B. 

6.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that  "without 
consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal  authority  by 
the  defendant,  or  misunderstanding. 

7.  "Religious  property"  is  a  shorthand  reference  to  the  category  of  property  covered  by  sub.  (1 )  of 
§  943.012.  See  note  2,  supra.  The  definition  of  the  term  is  based  on  the  full  description  of  that  category  of 
property. 

8.  "Cemetery  property"  is  a  shorthand  reference  to  the  category  of  property  covered  by  sub.  (2)  of 
§  943.012.  See  note  2,  supra.  The  definition  of  the  term  is  based  on  the  full  description  of  that  category  of 
property. 


©  2003,  Regents,  Univ.  of  Wis. 


3 


(Rel.  No.  41 — 4/2003) 


1401A 


WIS  JI-CRIMINAL 


1401A 


9.  The  three  aspects  of  the  knowledge  requirement  come  from  applying  §  939.23(3):  "intentionally" 
requires  knowledge  of  all  facts  necessary  to  make  the  conduct  criminal  and  appearing  after  the  "  intentionally" 
in  the  statute.  Further,  §  943.012  specifically  requires  "knowledge  of  the  character  of  the  property." 
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140 IB  CRIMINAL  DAMAGE  TO  FACILITIES  ASSOCIATED  WITH  DESIGNATED 
GROUPS  —  §  943.012(3) 

Statutory  Definition  of  the  Crime 

Criminal  damage  to  property,  as  defined  in  §  943.012(3)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  causes  damage1  to  property  of  another 
person  without  the  person's  consent,  where  the  property  is  a  school,  educational  facility,  or 
community  center  publicly  identified  as  associated  with  a  group  of  persons  of  a  particular  race, 
religion,  color,  disability,  sexual  orientation,  national  origin,  or  ancestry,  or  by  an  institution 
of  any  such  group. 

State's  Burden  of  Proof 

Before  you  may  fmd  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  caused  damage  to  property  of  another.2 

The  word  "damage"  includes  anything  from  mere  defacement  to  total  destruction.3 

2.  The  defendant  intentionally  caused  the  damage. 

The  term  "intentionally"  requires  that  the  defendant  had  the  mental  purpose  to 
damage  the  property  or  was  aware  that  the  conduct  was  practically  certain  to  cause  that 
result.4 
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3.  The  defendant  caused  the  damage  without  the  consent5  of  (name  of  owner,  agent, 
etc.) . 

4.  The  property  was  a  (school)  (educational  facility)  (community  center)  publicly 
identified  as  associated  with  a  group  of  persons  of  a  particular  (race)  (religion) 
(color)  (disability)  (sexual  orientation)  (national  origin  or  ancestry)  (or  by  an 
institution  of  any  such  group). 

5.  The  defendant  knew  the  property  belonged  to  another  person,  knew  that  the  other 
person  did  not  consent  to  the  damage,  and  knew  that  the  property  was  a  (school) 
(educational  facility)  (community  center)  publicly  identified  as  associated  with  a 
group  of  persons  of  a  particular  (race)  (religion)  (color)  (disability)  (sexual 
orientation)  (national  origin  or  ancestry)  (or  by  an  institution  of  any  such  group).6 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from 
all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  140 IB  was  approved  by  the  Committee  in  December  2002. 

This  instruction  is  for  violations  of  sub.  (3)  of  §  943 .01 2,  a  statute  created  by  1 987  Wisconsin  Act  348. 
That  Act  also  created  §  939.645,  which  provides  an  increased  penalty  for  crimes  committed  against  certain 
persons  or  property.  See  Wis  Jl-Criminal  996  and  996. 1 . 

For  violations  of  subsecs.  (1)  and  (2),  damage  to  religious  and  cemetery  property,  see  Wis 
Jl-Criminal  1 40 1  A.  For  violations  of  sub.  (4)  —  damage  to  personal  property  contained  in  property  covered 
by  subs.  (1)  through  (3)  —  see  Wis  Jl-Criminal  1401C. 

1 .  The  instruction  refers  only  to  "damage,"  but  the  statute  also  applies  to  one  who  "intentionally  marks, 
draws  or  writes  with  ink  or  another  substance  on  or  intentionally  etches  into"  any  physical  property.  If  a  case 
involves  conduct  prohibited  by  the  statute  that  is  not  covered  by  the  general  term  "damage,"  the  instruction 
must  be  modified. 

2.  Section  939.22(38)  provides  the  following  definition  of  "property  of  another" :  '"Property  of  another' 
means  property  in  which  a  person  other  than  the  defendant  has  a  legal  or  equitable  interest  which  the 
defendant  has  no  right  to  defeat  or  impair,  even  though  the  defendant  may  also  have  a  legal  or  equitable 
interest  in  the  property."  Also  see.  State  v.  Sevelin.  204  Wis.2d  127, 131,554N.W.2d521  (Ct.  App.  1996), 
regarding  damage  to  marital  property,  discussed  in  note  3,  Wis  Jl-Criminal  1400. 

3 .  The  definition  of  "damage"  is  based  on  the  one  used  in  Wis  Jl-Criminal  1 400,  Criminal  Damage  To 
Property.  See  Vol.  V  1 953  Judiciary  Report  on  the  Criminal  Code.  Wisconsin  Legislative  Council,  page  97 
(February  1953). 

4.  See  §  939.23(3)  and  Wis  Jl-Criminal  923B. 

5.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that  "without 
consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal  authority  by 
the  defendant,  or  misunderstanding. 

6.  The  three  aspects  of  the  knowledge  requirement  come  from  applying  §  939.23(3):  "intentionally" 
requires  knowledge  of  all  facts  necessary  to  make  the  conduct  criminal  and  appearing  after  the  "intentionally" 
in  the  statute.  Further,  §  943.012  specifically  requires  "knowledge  of  the  character  of  the  property." 
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1401C  CRIMINAL  DAMAGE  TO  PERSONAL  PROPERTY  CONTAINED  IN 
RELIGIOUS,  CEMETERY  OR  OTHER  PROPERTY  —  §  943.012(4) 

Statutory  Definition  of  the  Crime 

Criminal  damage  to  property,  as  defined  in  §  943.012(4)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  causes  damage1  to  personal  property 
contained  in2  [religious  property]  [cemetery  property]  [  (describe) 3]  of  another  person  without 
the  person's  consent,  where  the  personal  property  has  particular  significance  or  value  to  a 
particular  group  and  the  defendant  knows  that  the  property  has  that  significance  or  value. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  six  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  caused  damage  to  personal  property  of  another.4 

The  word  "damage"  includes  anything  from  mere  defacement  to  total  destruction.5 

2.  The  defendant  intentionally  caused  the  damage. 

The  term  "intentionally"  requires  that  the  defendant  had  the  mental  purpose  to 
damage  the  property  or  was  aware  that  the  conduct  was  practically  certain  to  cause  that 
result.6 

3.  The  defendant  caused  the  damage  without  the  consent7  of  (name  of  owner,  agent. 
etc.)  . 
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4.  The  personal  property  was  contained  in 

[religious  property.  "Religious  property"  means  any  church,  synagogue,  or 
other  building,  structure,  or  place  primarily  used  for  religious  worship  or  another 
religious  purpose.]8 

[cemetery  property.  "Cemetery  property"  means  any  cemetery,  mortuary,  or 
other  facility  used  for  burial  or  memorializing  the  dead.]9 

[a  (school)  (educational  facility)  (community  center)  publicly  identified  as 
associated  with  a  group  of  persons  of  a  particular  (race)  (religion)  (color) 
(disability)  (sexual  orientation)  (national  origin  or  ancestry)  (or  by  an  institution 
of  any  such  group).]10 

5.  The  personal  property  had  particular  significance  or  value  to  (describe  group) . 1 1 

6.  The  defendant  knew  the  property  was  [religious  property]  [cemetery  property] 
[  (describe)  ],12  knew  the  property  belonged  to  another  person,  knew  that  the  other 
person  did  not  consent  to  the  damage,  and  knew  that  the  property  had  particular 
significance  or  value  to  (describe  groupi  ,13 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  fmd  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from 
all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  six  elements  of  this  offense  have 
been  proved,  you  should  fmd  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  approved  by  the  Committee  in  December  2002. 

This  instruction  is  for  violations  of  sub.  (4)  of  §  943 .0 1 2,  a  statute  created  by  1 987  Wisconsin  Act  348. 
That  Act  also  created  §  939.645,  which  provides  an  increased  penalty  for  crimes  committed  against  certain 
persons  or  property.  See  Wis  Jl-Criminal  996  and  996.1 . 

For  violations  of  subsecs.  (1)  and  (2),  damage  to  religious  and  cemetery  property,  see  Wis 
Jl-Criminal  1401  A.  For  violations  of  sub.  (3),  damage  to  facilities  belonging  to  certain  groups,  see  Wis 
Jl-Criminal  140  IB. 

1 .  The  instruction  refers  only  to  "damage,"  butthe  statute  also  applies  to  one  who  "intentionally  marks, 
draws  or  writes  with  ink  or  another  substance  on  or  intentionally  etches  into"  any  physical  property.  If  a  case 
involves  conduct  prohibited  by  the  statute  that  is  not  covered  by  the  general  term  "damage,"  the  instruction 
must  be  modified. 

2.  This  instruction  is  for  violations  of  sub.  (4)  of  §  943.0 12,  which  prohibits  damage  to  "any  personal 
property  contained  in  any  property  under  subs.  (1 )  to  (3)."  The  instruction  refers  to  the  "religious  property" 
and  "cemetery  property"  which  are  shorthand  terms  for  the  property  specified  in  subs.  (1)  and  (2).  The 
instruction  provides  a  blank  in  which  to  describe  the  type  of  property  specified  in  sub.  (3).  See  note  3 ,  below. 
Definitions  are  provided  in  element  4. 

3 .  Here  describe  the  applicable  type  of  property  from  those  designated  in  sub.  (3)  of  §  943 .0 1 2,  which 
refers  to  "any  school,  educational  facility  or  community  center  publicly  identified  as  associated  with  a  group 
of  persons  of  a  particular  race,  religion,  color,  disability,  sexual  orientation,  national  origin  or  ancestry  or  by 
an  institution  of  any  such  group." 

4.  Section  939.22(38)  provides  the  following  definition  of  "property  of  another":  '"Property  of  another1 
means  property  in  which  a  person  other  than  the  defendant  has  a  legal  or  equitable  interest  which  the 
defendant  has  no  right  to  defeat  or  impair,  even  though  the  defendant  may  also  have  a  legal  or  equitable 
interest  in  the  property."  Also  see.  State  v.  Sevelin.  204  Wis.2d  127, 131,554N.W.2d521  (Ct.  App.  1996), 
regarding  damage  to  marital  property,  discussed  in  note  3,  Wis  Jl-Criminal  1400. 
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5.  The  definition  of  "damage"  is  based  on  the  one  used  in  Wis  Jl-Criminal  1400, Criminal  Damage  To 
Property.  See  Vol.  V  1 953  Judiciary  Report  on  the  Criminal  Code.  Wisconsin  Legislative  Council,  page  97 
(February  1953). 

6.  See  §  939.23(3)  and  Wis  Jl-Criminal  923B. 

7.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that  "without 
consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal  authority  by 
the  defendant,  or  misunderstanding. 

8.  "Religious  property"  is  a  shorthand  reference  to  the  category  of  property  covered  by  sub.  (1)  of 
§  943.012.  See  note  2,  supra.  The  definition  of  the  term  is  based  on  the  full  description  of  that  category  of 
property. 

9.  "Cemetery  property"  is  a  shorthand  reference  to  the  category  of  property  covered  by  sub.  (2)  of 
§  943.0 12.  See  note  2,  supra.  The  definition  of  the  term  is  based  on  the  full  description  of  that  category  of 
property. 

10.  This  is  the  property  described  in  sub.  (3)  of  §  943.012. 

1 1 .  Subsection  (4)  refers  to  "group  of  persons  of  a  particular  race,  religion,  color,  disability,  sexual 
orientation,  national  origin  or  ancestry."  The  applicable  term  should  be  used  in  the  "describe  group"  blank. 

12.  See  note  3.  supra. 

13.  The  three  aspects  ofthe  knowledge  requirement  come  from  applying  §  939.23(3):  "intentionally" 
requires  knowledge  of  all  facts  necessary  to  make  the  conduct  criminal  and  appearing  after  the  "intentionally" 
in  the  statute.  Further,  §  943.012  specifically  requires  "knowledge  of  the  character  of  the  property." 
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1402A  CRIMINAL  DAMAGE  OR  THREAT  TO  PROPERTY  OF  A  JUDGE  — 

§  943.013 

Statutory  Definition  of  the  Crime 

Section  943 .0 1 3  of  the  Criminal  Code  of  Wisconsin,  is  violated  by  one  who  intentionally 
(causes)  (threatens  to  cause)  damage  to  any  physical  property  that  belongs  to  a  (judge) 
(family  member  of  a  judge)  where  at  the  time  of  the  (act)  (threat),  the  person  knows1  that  the 
person  whose  property  is  (damaged)  (threatened)  is  a  (judge)  (family  member  of  a  judge), 
[the  judge  is  acting  in  an  official  capacity]  [the  (act)  (threat)  is  in  response  to  an  action  taken 
in  the  judge's  official  capacity],2  and  there  is  no  consent  by  the  person  whose  property  is 
(damaged)  (threatened). 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  six  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (caused)  (threatened  to  cause)  damage  to  physical  property  that 

belonged  to  (name  of  victim)  . 

The  word  "damage"  includes  anything  from  mere  defacement  to  total 
destruction.3 

IF  THE  CASE  INVOLVES  A  THREAT,  ADD  THE  FOLLOWING: 
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[A  "threat"  is  an  expression  of  intention  to  do  harm  and  may  be  communicated 
orally,  in  writing,  or  by  conduct.  This  element  requires  a  true  threat.  "True  threat" 
means  that  a  reasonable  person  making  the  threat  would  foresee  that  a  reasonable 
person  would  interpret  the  threat  as  a  serious  expression  of  intent  to  do  harm.  It  is 
not  necessary  that  the  person  making  the  threat  have  the  ability  to  carry  out  the 
threat.  You  must  consider  all  the  circumstances  in  determining  whether  a  threat  is 
a  true  threat.]4 

2.  (Name  of  victim)  was  a  (judge)  (family  member  of  a  judge). 

[For  the  purpose  of  this  offense,  a  (e.g..  circuit  court  judge)  is  a  judge.]3 

[For  the  purpose  of  this  offense,  a  (e.g..  child)  is  a  family  member.]6 

3.  At  the  time  of  the  (act)  (threat)  the  defendant  knew7  that  (name  of  victim!  was  a 
(judge)  (family  member  of  a  judge). 

4.  [The  judge  was  acting  in  an  official  capacity  at  the  time  of  the  (act)  (threat).]  [The 
(act)  (threat)  was  in  response  to  an  action  taken  in  the  judge's  official  capacity.]8 

Judges  act  in  an  official  capacity  if  they  perform  duties  that  they  are  employed9 
to  perform.  A  judge  who  performs  acts  that  are  not  within  the  responsibilities  of  a 
judge  does  not  act  in  an  official  capacity.10  (The  duties  of  a  judge  include: _ 

_ r 

5.  The  defendant  (caused)  (threatened  to  cause)  damage  to  the  property  without  the 
consent12  of  (name  of  victim! . 
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6.  The  defendant  acted  intentionally.  This  requires  that  the  defendant  acted  with  the 
mental  purpose  to  (cause)  (threaten  to  cause)  damage  to  the  property.13 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  six  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1403.1  in  1994.  It  was  renumbered  Wis 
Jl-Criminal  1402A  and  revised  in  1995  and  2003.  This  revision  was  approved  by  the  Committee  in  April 
2004;  it  revised  the  definition  of  "true  threat." 

Section  943.013  was  created  by  1993  Wisconsin  Act  50  (effective  date:  November  25,  1993). 

1 .  Neither  the  summary  of  the  offense  here  nor  the  third  element  contains  the  alternative  "or  should 
have  known"  that  is  provided  in  the  statute  [see  subsec.  (2)(a)].  The  Committee  believed  the  phrase  would 
be  inapplicable  in  virtually  all  cases  because  a  connection  is  required  between  the  act  or  threat  and  the  judge's 
official  capacity.  That  is,  the  threat  or  act  must  be  committed  either  when  the  judge  is  acting  in  an  official 
capacity  or  in  response  to  an  action  taken  in  the  judge's  official  capacity.  In  either  situation,  it  may  be 
confusing  to  instruct  the  jury  on  the  "should  have  known"  alternative.  Of  course,  if  that  alternative  fits  the 
facts  of  the  case,  it  should  be  added  to  the  instruction. 

2.  One  of  the  alternatives  in  brackets  should  be  selected. 

3.  See  Vol.  V  1953  Judiciary  Report  on  the  Criminal  Code.  Wisconsin  Legislative  Council,  page  97 
(February  1953). 
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4.  This  definition  is  based  on  one  of  the  descriptions  of  "true  threat"  in  State  v.  Perkins.  200 1  WI  46, 
^28,243  Wis.2d  141, 626N.W.2d  762.  Perkins  held  that  a  jury  instruction  for  a  threat  to  a  judge  in  violation 
of  §  940.203  was  an  incomplete  statement  of  the  law  because  it  did  not  define  "threat"  as  "true  threat."  This 
created  an  unacceptable  risk  that  "the  jury  may  have  used  the  common  definition  of 'threat,'  thereby  violating 
the  defendant's  constitutional  right  to  freedom  of  speech."  2001  WI  46,  ^}43.  The  court  stated:  "The 
common  definition  of  threat  is  an  expression  of  an  intention  to  inflict  injury  on  another.  The  definition  of 
threat  for  the  purposes  of  a  statute  criminalizing  threatening  language  is  much  narrower."  2001  WI46,  ^43. 

The  following  is  the  most  complete  definition  of  "true  threat"  offered  by  the  court  in  Perkins: 

A  true  threat  is  a  statement  that  a  speaker  would  reasonably  foresee  that  a  listener  would 
reasonably  interpret  as  a  serious  expression  of  a  purpose  to  inflict  harm,  as  distinguished  from 
hyperbole,  jest,  innocuous  talk,  expressions  of  political  views,  or  other  similarly  protected  speech. 

It  is  not  necessary  that  the  speaker  have  the  ability  to  carry  out  the  threat.  In  determining  whether 
a  statement  is  a  true  threat,  the  totality  of  the  circumstances  must  be  considered.  2001  WI  46,  ^29. 

The  Committee  concluded  that  the  definition  in  the  instruction  is  equivalent  in  content  and  will  be  more 
understandable  to  the  jury.  In  a  case  decided  at  the  same  time  as  Perkins,  the  court  used  a  definition  much 
like  the  one  used  in  the  instruction.  See  State  v.  A.S.,  2001  WI  48,  ^[23,  243  Wis.2d  173,  626  N.W.2d  712. 

Perkins  involved  an  orally  communicated  threat.  The  instruction  is  drafted  more  broadly  to  be 
applicable  whether  the  threat  is  communicated  orally,  in  writing,  or  by  conduct. 

5.  Section  943 .013(1  )(b),  as  amended  by  2001  Wisconsin  Act  61,  provides: 

"Judge"  means  a  supreme  court  justice,  court  of  appeals  judge,  circuit  court  judge,  municipal  judge, 
temporary  or  permanent  reserve  judge  or  circuit,  supplemental,  or  municipal  court  commissioner. 

The  applicable  term  should  be  inserted  in  the  blank. 

6.  Section  943 .013(1  )(a)  provides: 

"Family  member"  means  a  parent,  spouse,  sibling,  child,  stepchild,  foster  child  or  treatment  foster 
child. 

The  applicable  term  should  be  inserted  in  the  blank. 

7.  See  note  1 ,  supra. 

8.  One  of  the  alternatives  in  brackets  should  be  selected. 

9.  "Employed"  is  used  here  in  the  general  sense  of  being  engaged  in  the  performance  of  a  duty. 

10.  The  definition  of  "official  capacity"  is  taken  from  Wis  Jl-Criminal  915.  See  the  Comment  to  that 
instruction  for  further  discussion. 

11. *  It  may  be  helpful  to  set  forth  the  applicable  duty  or  responsibility  here,  which  may  be  specifically 
set  forth  in  statutes  or  case  law. 
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12.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

13.  "Intentionally"  requires  either  mental  purpose  to  cause  the  result  or  awareness  that  the  conduct  is 
practically  certain  to  cause  it.  §  939.23(3).  The  Committee  concluded  that  the  mental  purpose  alternative 
is  most  likely  to  apply  to  this  offense.  See  Wis  Jl-Criminal  923B. 

"Intentionally"  also  generally  requires  knowledge  of  all  facts  necessary  to  make  the  conduct  criminal 
which  follow  the  word  "intentionally"  in  the  statute.  §  939.23(3).  This  general  rule  appears  to  be  countered 
by  the  drafting  style  of  §  943.013  which  divides  the  facts  necessary  to  constitute  the  crime  among  several 
subsections  of  the  statute.  The  Committee  concluded  that  the  knowledge  requirement  that  usually 
accompanies  the  use  of  "intentionally"  does  not  carry  over  to  the  three  facts  set  forth  in  (2)(a),  through  (b) 
and  (c).  Sub.  (2)(a)  has  its  own  mental  state  -  "knows  or  should  know"  -  and  thereby  breaks  the  connection 
between  "intentionally"  used  in  sub.  (2)  proper  and  the  other  facts  that  follow. 
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1402B  CRIMINAL  DAMAGE  OR  THREAT  TO  PROPERTY  OF  A 
DEPARTMENT  OF  REVENUE  EMPLOYEE  —  §  943.015 

Statutory  Definition  of  the  Crime 

Section  943 .0 1 5  of  the  Criminal  Code  of  Wisconsin,  is  violated  by  one  who  intentionally 
(causes)  (threatens  to  cause)  damage  to  any  physical  property  that  belongs  to  a  (Department 
of  Revenue  employee)  (family  member  of  a  Department  of  Revenue  employee)  where  at  the 
time  of  the  (act)  (threat),  the  person  knows1  that  the  person  whose  property  is  (damaged) 
(threatened)  is  a  (Department  of  Revenue  employee)  (family  member  of  a  Department  of 
Revenue  employee),  [the  Department  of  Revenue  employee  is  acting  in  an  official  capacity], 
[the  (act)  (threat)  is  in  response  to  an  action  taken  in  the  Department  of  Revenue  employee's 
official  capacity],2  and  there  is  no  consent  by  the  person  whose  property  is  (damaged) 
(threatened). 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  six  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (caused)  (threatened  to  cause)  damage  to  physical  property  that 

belonged  to  (name  of  victim)  . 

The  word  "damage"  includes  anything  from  mere  defacement  to  total 
destruction.3 
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IF  THE  CASE  INVOLVES  A  THREAT,  ADD  THE  FOLLOWING: 

[A  "threat"  is  an  expression  of  intention  to  do  harm  and  may  be  communicated 
orally,  in  writing,  or  by  conduct.  This  element  requires  a  true  threat.  "True  threat" 
means  that  a  reasonable  person  making  the  threat  would  foresee  that  a  reasonable 
person  would  interpret  the  threat  as  a  serious  expression  of  intent  to  do  harm.  It  is 
not  necessary  that  the  person  making  the  threat  have  the  ability  to  carry  out  the 
threat.  You  must  consider  all  the  circumstances  in  determining  whether  a  threat  is 
a  true  threat.]4 

2.  (Name  of  victim)  was  a  (Department  of  Revenue  employee)  (family  member  of  a 
Department  of  Revenue  employee). 

[For  the  purpose  of  this  offense,  a  (e.g.,  childl  is  a  family  member.]5 

3 .  At  the  time  of  the  (act)  (threat)  the  defendant  knew6  that  (name  of  victim)  was  a 
(Department  of  Revenue  employee)  (family  member  of  a  Department  of  Revenue 
employee). 

4.  [The  Department  of  Revenue  employee  was  acting  in  an  official  capacity  at  the  time 
of  the  (act)  (threat).]  [The  (act)  (threat)  was  in  response  to  an  action  taken  in  the 
Department  of  Revenue  employee's  official  capacity.]7 

Department  of  Revenue  employees  act  in  an  official  capacity  if  they  perform 
duties  that  they  are  employed8  to  perform.  A  Department  of  Revenue  employee  who 
performs  acts  that  are  not  within  the  responsibilities  of  a  judge  does  not  act  in  an 
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official  capacity.9  (The  duties  of  a  Department  of  Revenue  employee  include: _ 

_ .)'° 

5 .  The  defendant  (caused)  (threatened  to  cause)  damage  to  the  property  without  the 
consent1 1  of  (name  of  victim) . 

6.  The  defendant  acted  intentionally.  This  requires  that  the  defendant  acted  with  the 
mental  purpose  to  (cause)  (threaten  to  cause)  damage  to  the  property.12 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  six  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1403.2  in  1994.  It  was  renumbered  Wis 
Jl-Criminal  1402B  and  revised  in  1995  and  2003.  This  revision  was  approved  by  the  Committee  in  April 
2004;  it  revised  the  definition  of  "true  threat." 

Section  943.015  was  created  by  1985  Wisconsin  Act  29. 

1 .  Neither  the  summary  of  the  offense  here  nor  the  third  element  contains  the  alternative  "or  should 
have  known"  that  is  provided  in  the  statute  [see  subsec.  (2)(a)].  The  Committee  believed  the  phrase  would 
be  inapplicable  in  virtually  all  cases  because  a  connection  is  required  between  the  act  or  threat  and  the 
Department  of  Revenue  employee's  official  capacity.  That  is,  the  threat  or  act  must  be  committed  either 
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when  the  Department  of  Revenue  employee  is  acting  in  an  official  capacity  or  in  response  to  an  action  taken 
in  the  Department  of  Revenue  employee's  official  capacity.  In  either  situation,  it  may  be  confusing  to  instruct 
the  jury  on  the  "should  have  known"  alternative.  Of  course,  if  that  alternative  fits  the  facts  of  the  case,  it 
should  be  added  to  the  instruction. 

2.  One  of  the  alternatives  in  brackets  should  be  selected. 

3.  See  Vol.  V  1953  Judiciary  Report  on  the  Criminal  Code,  Wisconsin  Legislative  Council,  page  97 
(February  1953). 

4.  This  definition  is  based  on  one  of  the  descriptions  of  "true  threat"  in  State  v.  Perkins.  2001  WI  46, 
^[28, 243  Wis.2d  141,  626N.W.2d  762.  Perkins  held  that  a  jury  instruction  for  a  threat  to  a  judge  in  violation 
of  §  940.203  was  an  incomplete  statement  of  the  law  because  it  did  not  define  "threat"  as  "true  threat."  This 
created  an  unacceptable  risk  that  "the  jury  may  have  used  the  common  definition  of 'threat,'  thereby  violating 
the  defendant's  constitutional  right  to  freedom  of  speech."  2001  WI  46,  ^43.  The  court  stated:  "The 
common  definition  of  threat  is  an  expression  of  an  intention  to  inflict  injury  on  another.  The  definition  of 
threat  for  the  purposes  of  a  statute  criminalizing  threatening  language  is  much  narrower."  200 1  WI  46,  ^[43. 

The  following  is  the  most  complete  definition  of  "true  threat"  offered  by  the  court  in  Perkins: 

A  true  threat  is  a  statement  that  a  speaker  would  reasonably  foresee  that  a  listener  would 
reasonably  interpret  as  a  serious  expression  of  a  purpose  to  inflict  harm,  as  distinguished  from 
hyperbole,  jest,  innocuous  talk,  expressions  of  political  views,  or  other  similarly  protected  speech. 

It  is  not  necessary  that  the  speaker  have  the  ability  to  carry  out  the  threat.  In  determining  whether 
a  statement  is  a  true  threat,  the  totality  of  the  circumstances  must  be  considered.  200 1  WI  46,  f  29. 

The  Committee  concluded  that  the  definition  in  the  instruction  is  equivalent  in  content  and  will  be  more 
understandable  to  the  jury.  In  a  case  decided  at  the  same  time  as  Perkins,  the  court  used  a  definition  much 
like  the  one  used  in  the  instruction.  See  State  v.  A.S..  2001  WI  48,  ^[23,  243  Wis.2d  1 73,  626  N.W.2d  712. 

Perkins  involved  an  orally  communicated  threat.  The  instruction  is  drafted  more  broadly  to  be 
applicable  whether  the  threat  is  communicated  orally,  in  writing,  or  by  conduct. 

5.  Section  943.015(1)  provides: 

"In  this  section,  family  member"  means  a  parent,  spouse,  sibling,  child,  stepchild,  foster  child  or 
treatment  foster  child. 

The  applicable  term  should  be  inserted  in  the  blank. 

6.  See  note  1 ,  supra. 

7.  One  of  the  alternatives  in  brackets  should  be  selected. 

8.  "Employed"  is  used  here  in  the  general  sense  of  being  engaged  in  the  performance  of  a  duty. 

9.  The  definition  of  "official  capacity"  is  taken  from  Wis  Jl-Criminal  915.  See  the  Comment  to  that 
instruction  for  further  discussion. 
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10.  It  may  be  helpful  to  set  forth  the  applicable  duty  or  responsibility  here,  which  may  be  specifically 
set  forth  in  statutes  or  case  law. 

11.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

12.  "Intentionally"  requires  either  mental  purpose  to  cause  the  result  or  awareness  that  the  conduct  is 
practically  certain  to  cause  it.  §  939.23(3).  The  Committee  concluded  that  the  mental  purpose  alternative 
is  most  likely  to  apply  to  this  offense.  See  Wis  Jl-Criminal  923B. 

"Intentionally"  also  generally  requires  knowledge  of  all  facts  necessary  to  make  the  conduct  criminal 
which  follow  the  word  "intentionally"  in  the  statute.  §  939.23(3).  This  general  rule  appears  to  be  countered 
by  the  drafting  style  of  §  943.015  which  divides  the  facts  necessary  to  constitute  the  crime  among  several 
subsections  of  the  statute.  The  Committee  concluded  that  the  knowledge  requirement  that  usually 
accompanies  the  use  of  "intentionally"  does  not  carry  over  to  the  three  facts  set  forth  in  (2)(a),  through  (b) 
and  (c).  Sub.  (2)(a)  has  its  own  mental  state  -  "knows  or  should  know"  -  and  thereby  breaks  the  connection 
between  "intentionally"  used  in  sub.  (2)  proper  and  the  other  facts  that  follow. 
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1403  GRAFFITI  —  §  943.017(1) 

Statutory  Definition  of  the  Crime 

Section  943.017(1)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who 
intentionally  marks,  draws  or  writes  with  paint,  ink  or  another  substance  on  or  intentionally 
etches  into  the  physical  property  of  another  without  the  other  person's  consent. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (marked)  (drew)  (wrote)  with  paint,  ink  or  another  substance  on 
physical  property.1 

2.  The  physical  property  belonged  to  another  person.2  [ _ _ _ is  a 

person  for  purposes  of  this  element.]3 

3.  The  defendant  (marked)  (drew)  (wrote)  on  the  property  without  the  consent  of 
(name  of  owner,  agent,  etc.) . 

4.  The  defendant  acted  intentionally.  The  term  "intentionally"  means  that  the 
defendant  must  have  had  the  mental  purpose  to  (mark)  (draw)  (write)  on  the 
property.4 
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5 .  The  defendant  knew  the  property  belonged  to  another  person  and  knew  that  the  other 
person  did  not  consent  to  (marking)  (drawing)  (writing)  on  the  property.5 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  THE  FOLLOWING  IF  THE  FELONY  OFFENSE  IS  CHARGED,  AND  THE 
EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  THE  PROPERTY  WAS 
REDUCED  IN  VALUE  BY  MORE  THAN  $2,500.6 

[Finding  the  Reduction  in  the  Value  of  the  Property] 

[If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

"Was  the  property  reduced  in  value  by  more  than  $2,500?" 

"Reduced  in  value"  means  what  it  would  cost  to  repair  or  replace  the  property,  or  to 
remove  the  (marking)  (drawing)  (writing),  whichever  is  less.7  Before  you  may  answer 
"yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the  property  was  reduced  in 
value  by  more  than  $2,500.] 
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ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  DAMAGE  TO 
MORE  THAN  ONE  ITEM  OF  PROPERTY  "PURSUANT  TO  A  SINGLE  INTENT 
AND  DESIGN,"  AS  PROVIDED  IN  §  943.017(3).8 

[In  determining  the  amount  by  which  the  value  of  the  property  was  reduced,  you  may 
consider  all  damage  that  you  are  satisfied  beyond  a  reasonable  doubt  was  caused  by  acts 
of  the  defendant  pursuant  to  a  single  intent  and  design.] 


COMMENT 

Wis  Jl-Criminal  1403  was  originally  published  in  1 995  and  revised  in  1 998  and  200 1 .  This  revision  was 
approved  by  the  Committee  in  October  2009  and  involved  updating  to  reflect  the  renumbering  of  the  statute's 
subsections. 

This  instruction  is  for  violations  of  §  943.017(1),  Graffiti,  created  by  1995  Wisconsin  Act  24  [effective 
date:  July  20,  1995].  The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty  increases  to  a  Class  I  felony 
in  five  situations  specified  in  sub.  (2),  one  of  which  is  addressed  by  this  instruction:  where  the  value  of  the 
property  is  reduced  by  more  than  $2,500.  See  sub.  (2)(d).  This  amount  was  increased  to  $2,500  by  2001 
Wisconsin  Act  16,  effective  date:  September  1,  2001. 

The  offense  is  also  a  Class  I  felony  where  the  property  damaged: 

-  is  a  vehicle  or  highway  and  the  damage  is  of  a  kind  which  is  likely  to  cause  injury  to  a  person  or 
further  property  damage  [sub.  (2)(a)] 

-  belongs  to  a  public  utility  or  common  carrier  and  the  damage  is  of  a  kind  which  is  likely  to  impair 
the  services  of  the  public  utility  or  common  carrier  [sub.  (2)(b)] 

-  belongs  to  a  person  who  is  or  was  a  witness  or  a  grand  or  petit  juror  and  the  damage  was  caused 
by  reason  of  the  owner's  having  attended  or  testified  as  a  witness  or  by  reason  of  any  verdict  or 
indictment  assented  to  by  the  owner  [sub.  (2)(c)] 

-  is  on  state-owned  land  and  is  listed  on  the  registry  under  §  943.01  [sub.  (2)(e)]. 

If  one  of  the  above  is  alleged,  the  Committee  recommends  handling  it  with  a  special  question,  in  the 
same  manner  that  the  value  question  is  handled  in  this  instruction. 

1995  Wisconsin  Act  24  also  amended  §  943.012,  Criminal  damage  to  religious  and  other  property,  to 
include  damage  caused  by  "graffiti."  See  Wis  Jl-Criminal  1402. 

Subsection  (2m)  of  §  947.017  defines  offenses  against  property  of  witnesses  and  family  members  of 
witnesses.  There  is  no  uniform  instruction  for  those  offenses. 
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1.  The  statute  applies  to  one  who  "intentionally  marks,  draws  or  writes  with  paint,  ink  or  another 
substance  on  or  intentionally  etches  into  the  physical  property  of  another."  The  instruction  uses  the 
alternative  terms,  "marks,"  "draws,"  or  "writes."  In  a  case  that  involves  "etching  into,"  the  phrase  "etched 
into  physical  property"  should  be  substituted  throughout  the  instruction. 

2.  Section  939.22(28)  provides  the  following  definition  of  "property  of  another":  '"Property  of 
another'  means  property  in  which  a  person  other  than  the  defendant  has  a  legal  or  equitable  interest  which 
the  defendant  has  no  right  to  defeat  or  impair,  even  though  the  defendant  may  also  have  a  legal  or  equitable 
interest  in  the  property." 

3.  In  many  cases,  the  property  is  likely  to  belong  to  a  government  unit,  a  business  or  similar  entity. 
In  those  cases,  it  would  be  helpful  to  the  jury  to  state  that,  for  example,  "The  City  of  Milwaukee  is  a  person 
for  purposes  of  this  element."  See  §  990.01(26):  "Person"  includes  all  partnership,  associations  and  bodies 
politic  or  corporate." 

4.  The  Committee  concluded  that  the  "mental  purpose"  definition  of  "intentionally"  is  most  likely  to 
apply  to  this  offense.  "Intentionally"  also  includes  being  "practically  certain  that  his  or  her  conduct  will 
cause  that  result."  See  §  939.23(3)  and  Wis  Jl-Criminal  923A. 

5.  See  Wis.  Stat.  §  939.23(3). 

6 .  A  misdemeanor  charge  requires  no  finding  as  to  reduction  in  value  .This  instruction  and  the  verdict 
question  need  be  given  only  if  a  felony  is  charged  and  the  evidence  would  support  a  finding  of  damage 
exceeding  $2,500.  The  value  level  was  increased  to  $2,500  by  2001  Wisconsin  Act  2001,  effective  date: 
September  1,  2001. 

7.  §  943.017(2)(d). 

8.  See  §  947.013(4).  This  states  the  same  rule  as  that  applicable  to  criminal  damage  to  property  under 
§  943.01.  See  note  8,  Wis  Jl-Criminal  1400. 
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1404  ARSON  OF  A  BUILDING  OF  ANOTHER  —  §  943.02(l)(a) 

Statutory  Definition  of  the  Crime 

Arson,  as  defined  in  §  943.02(l)(a)  of  the  Criminal  Code  of  Wisconsin,  is  committed  by 
one  who,  by  means  of  fire,  intentionally  damages  any  building  of  another  without  consent. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  intentionally  damaged  a  building1  by  means  of  fire. 

"Damaged"  means  injured,  charred,  defaced,  and  includes  smoke  damage.2 

"Intentionally"  means  that  the  defendant  must  have  had  the  mental  purpose  to 
damage  the  building  of  another  by  means  of  fire  or  was  aware  that  (his)  (her) 
conduct  was  practically  certain  to  cause  damage  to  the  building  of  another.3 

2.  The  building  belonged  to  another  person.4 

3.  The  defendant  damaged  the  building  without  the  owner's5  consent. 

"Without  consent"  means  that  there  was  no  consent  in  fact.6 

4.  The  defendant  knew  that  the  building  belonged  to  another  person  and  knew  that  the 
other  person  did  not  consent  to  the  damage  of  the  building. 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1404  was  originally  published  in  1969  and  revised  in  1977,  1991,  and  1992.  This 
revision  was  approved  by  the  Committee  in  December  2007  and  involved  adoption  of  a  new  format  and 
nonsubstantive  changes  to  the  text. 

1.  This  instruction  has  never  included  a  definition  of  "building."  In  State  v.  Kuntz.  160  Wis.2d  722. 
467  N.W.2d  531  (1991),  the  court  held  it  was  error  for  the  trial  court  to  state  that  "a  mobile  home  is  a 
building."  The  court  said  this  created  a  "mandatory  conclusive  presumption  . . .  regarding  an  element  of  the 
arson  offense."  However,  the  court  further  held  that  the  error  was  harmless  because  it  played  no  role  in  the 
jury's  verdict: 

We  conclude  that  no  rational  juror  could  plausibly  find  that  the  structure  in  question  was  a  mobile 
home  without  also  finding  that  the  structure  was  a  building. ...  If  the  jury  found  this  structure  to 
be  a  mobile  home,  as  that  term  is  commonly  understood,  this  finding  would  be  the  'functional 
equivalent’  of  finding  that  the  structure  was  a  building. 

160  Wis. 2d  722,  740. 

Kuntz  was  decided  as  the  1992  revision  of  Wis  Jl-Criminal  1404  was  being  prepared  for  publication. 
The  Committee  will  be  pursuing  the  issues  raised  by  the  decision  in  the  hope  of  developing  a  rationale  for 
addressing  them.  At  the  present  time,  a  trial  court  obviously  must  avoid  a  statement  like  the  one  reviewed 
in  Kuntz.  If  a  definition  of  "building"  is  necessary,  resort  to  a  standard  dictionary  may  be  helpful.  For 
example,  Webster's  Ninth  New  Collegiate  Dictionary  provides  that  a  "building"  refers  to  "a  usually  roofed 
and  walled  structure  built  for  permanent  use  (as  for  a  dwelling)." 
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Wisconsin  appellate  courts  have  addressed  the  meaning  of  "building"  on  two  occasions  that  are  not 
directly  on  point  but  may  be  of  some  usefulness.  In  Clark  v.  State.  69  Wis.  203,  33  N.W.  436  (1887),  the 
issue  was  whether  an  unfinished  house  from  which  tools  were  taken  was  covered  by  §  4409  R.S.  which  made 
it  a  burglary  to  break  "and  enter  in  the  night-time  any  office,  shop,  or  any  other  building  not  adjoining  or 
occupied  with  any  dwelling  house,  or  any  ship,  steamboat,  vessel,  railroad  freight  car  or  passenger  car,  with 
intent  to  commit  the  crime  of  larceny  or  other  felony."  The  court  held  that  the  unfinished  house  was  a 
"building"  for  purposes  of  burglary  and  defined  the  term  as  follows: 

...  an  edifice  or  structure  erected  upon  land,  and  so  far  completed  that  it  may  be  used  temporarily 
or  permanently  for  the  occupation  or  shelter  of  man  or  beast,  or  for  the  storage  of  tools  or  other 
personal  property  for  safe-keeping.  . . .  "The  well-understood  meaning  of  the  word  is  a  structure 
which  has  a  capacity  to  contain,  and  is  designed  for  the  habitation  of  man  or  animals,  or  the 
sheltering  of  property." 

69  Wis.  203,  206-07 

A  more  recent  case  discusses  "building"  in  connection  with  zoning  rules  prohibiting  "mobile  homes" 
but  allowing  "modular  homes"  and  other  buildings.  The  person's  home  had  been  mobile  once,  but  at  the  site 
was  affixed  to  a  foundation  and  attached  to  utilities  with  steel  undercarriage  and  trailer  hitch  removed.  The 
court  of  appeals  used  the  county's  own  definition  of  "building"  and  found  that  the  home  in  question  qualified: 

...  the  county  relies  on  the  terms  "building"  and  "mobile  home"  to  classify  structures.  A  building 
is  "any  structure  used,  designed  or  intended  to  be  used  for  the  protection,  shelter  or  enclosure  of 
persons,  animals  or  property."  It  is  clear  that  Hansman's  structure  is  intended  for  the  protection, 
shelter  and  enclosure  of  persons. 

Hansman  v.  Oneida  Co.,  123  Wis. 2d  511,  513,  366  N.W. 2d  901  (Ct.  App.  1985). 

2.  "The  word  'damage'  includes,  in  addition  to  what  is  thought  of  as  damage  in  the  narrow  sense, 
anything  from  mere  defacement  and  mutilation  to  total  destruction."  1953  Judiciary  Committee  Report  on 
the  Criminal  Code,  p.  97  (Wis.  Legislative  Council,  1 953).  The  quoted  material  referred  to  "damage"  as  used 
in  the  criminal  damage  to  property  statute;  the  meaning  of  "damage"  was  considered  to  be  the  same  for  arson, 
which  was  called  "Criminal  Damage  By  Fire  or  Explosives"  in  the  original  1953  draft  of  the  Criminal  Code. 
Ibid,  p.  99.  The  name  of  the  offense  was  changed  to  "arson"  before  the  draft  was  enacted.  The  recodification 
of  the  arson  statutes  was  not  intended  to  change  the  substantive  law,  although  "by  means  of  fire,  intentionally 
damages,"  was  substituted  for  "sets  fire  to  or  bums  or  causes  to  be  burned"  under  the  pre-1956  law.  Bill 
Platz  commented  on  this  change  in  his  law  review  article  on  the  Criminal  Code  revision. 

This  change  is  not  intended  to  produce  any  different  result,  although  conceivably  the  new  language 
could  be  construed  to  include  smoke  damage  without  actual  charring.  However,  such  cases  should 
be  prosecuted  under  Code  §  943.01  [criminal  damage  to  property],  or  as  attempted  arson  under 
Code  §  939.32  depending  on  the  facts. 

Platz,  "The  Criminal  Code:  Thumbnail  History  of  the  Code"  1956  Wis.  Law  Rev.  350,  374 

The  Committee  concluded  that  any  damage,  including  smoke  damage,  is  sufficient  under  the  arson 
statutes  as  long  as  the  damage  is  caused  "by  means  of  fire." 
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3.  This  is  the  definition  of  "intentionally"  provided  in  §  939.23(3).  See  also  Wis  Jl-Criminal  923 A 
and  923B  for  further  discussion  of  "intentionally." 

The  footnote  to  the  1980  version  of  this  instruction  provided  as  follows:  "The  defendant  may  set  fire 
to  furniture  with  mental  purpose  to  damage  only  the  furniture;  he  may  be  found  guilty  of  arson  of  the 
building  though  indifferent  to  that  result."  This  statement  was  cited  and  applied  in  State  v.  Thompson.  146 
Wis.2d  554,  431  N.W.2d  716  (Ct.  App.  1988).  The  court  found  that  the  defendant's  actions  of  placing 
crumpled  newspapers  against  a  wall  under  drapes  and  igniting  them  "manifest  an  intent  to  damage  the 
building."  146  Wis.2d  554,  563.  Also  see  State  v.  Dunn.  121  Wis.2d  389,  359  N.W.2d  151  (1984), 
discussing  the  sufficiency  of  the  evidence  at  a  preliminary  examination  to  show  intent  to  damage  the 
building. 

4.  If  it  is  necessary  to  define  "building  of  another,"  the  Committee  suggests  the  following:  "A 
building  in  which  a  person  other  than  the  defendant  has  a  legal  or  equitable  interest  which  the  defendant  has 
no  right  to  defeat  or  impair,  even  though  the  defendant  may  also  have  a  legal  or  equitable  interest  in  the 
building."  This  is  based  on  the  definition  provided  in  §  943.02(2).  "Another"  under  this  definition  includes 
a  mortgagee.  State  v.  Phillips.  99  Wis. 2d  46,  289  N.W.2d  239  (1980).  (The  state  had  to  rely  on  the 
mortgagee  in  the  Phillips  case  because  the  owner  of  the  building  would  not  complain.) 

5.  The  instruction  refers  to  damage  caused  without  consent  of  the  "owner,"  but  the  statute  does  apply 
to  damage  caused  without  consent  of  any  other  person  who  has  a  right  in  the  building  superior  to  that  of  the 
defendant.  In  a  case  involving  someone  other  than  the  owner,  this  part  of  the  instruction  would  have  to  be 
modified. 

6.  If  further  definition  of  "without  consent"  is  necessary,  see  §  939.22(48)(a)-(c)  and  Wis 
Jl-Criminal  948. 

In  State  v.  Shoffner.  31  Wis. 2d  412,  143  N.W.2d  354  (1958),  the  defendant  contended  that  proof  was 
lacking  on  the  "without  consent"  element  because  the  state  produced  the  testimony  of  the  owner  but  not  that 
of  his  wife,  who  owned  the  property  jointly  with  her  husband.  The  court  rejected  the  claim,  finding  that  it 
was  sufficient  to  show  that  one  co-owner  did  not  consent,  since  "the  only  reasonable  inference  which  can 
be  drawn  from  the  undisputed  facts  in  this  case  is  that  Shoffner  acted  without  the  consent  of  any  owner." 
31  Wis. 2d  412,  430. 
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1405  ARSON  OF  A  BUILDING  WITH  INTENT  TO  DEFRAUD  AN  INSURER 
—  §  943.02(l)(b) 

Statutory  Definition  of  the  Crime 

Arson,  as  defined  in  §  943.02(l)(b)  of  the  Criminal  Code  of  Wisconsin,  is  committed  by 
one  who,  by  means  of  fire,  intentionally  damages  any  building  with  intent  to  defraud  an 
insurer  of  that  building. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  damaged  a  building1  by  means  of  fire. 

"Damaged"  means  injured,  charred,  defaced,  and  includes  smoke  damage.2 
"Intentionally"  means  that  the  defendant  must  have  had  the  mental  purpose  to 
damage  the  building  by  means  of  fire  or  was  aware  that  (his)  (her)  conduct  was 
practically  certain  to  cause  damage  to  the  building.3 

2.  The  defendant  damaged  the  building  with  intent  to  defraud  an  insurer  of  that 
building. 

The  intent  to  defraud  is  the  mental  purpose  to  deceive  an  insurer  of  the  building, 
and  thereby  induce  an  insurer  to  make  payment  under  a  fire  insurance  policy.4  This 
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intent  must  have  been  formed  at  some  time  before  the  fire  started  and  must  have 
continued  to  exist  at  the  time  the  fire  started.5 

ADD  THE  FOLLOWING  PARAGRAPH  WHEN  THE  VALIDITY  OR 

EXISTENCE  OF  AN  INSURANCE  POLICY  IS  QUESTIONED: 

[Whether  in  fact  there  was  insurance  coverage  on  the  building  is  immaterial.  It 
is  sufficient  that  the  defendant  believed  there  was  such  coverage  on  the  building.]6 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1405  was  originally  published  in  1969  and  revised  in  1977,  1983,  and  1992.  This 
revision  was  approved  by  the  Committee  in  December  2007  and  involved  adoption  of  a  new  format  and 
nonsubstantive  changes  to  the  text. 

1 .  This  instruction  has  never  included  a  definition  of  "building.”  For  an  extensive  discussion  of  the 
issue,  see  Wis  Jl-Criminal  1404,  footnote  1. 

2.  "The  word  'damage'  includes,  in  addition  to  what  is  thought  of  as  damage  in  the  narrow  sense, 
anything  from  mere  defacement  and  mutilation  to  total  destruction."  1953  Judiciary  Committee  Report  on 
the  Criminal  Code,  p.  97  (Wis.  Legislative  Council,  1953).  The  quoted  material  referred  to  "damage"  as  used 
in  the  criminal  damage  to  property  statute;  the  meaning  of  "damage"  was  considered  to  be  the  same  for  arson, 
which  was  called  "Criminal  Damage  By  Fire  or  Explosives"  in  the  original  1953  draft  of  the  Criminal  Code. 
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Ibid,  p.  99.  The  name  of  the  offense  was  changed  to  "arson"  before  the  draft  was  enacted.  The  recodification 
of  the  arson  statutes  was  not  intended  to  change  the  substantive  law,  although  "by  means  of  fire,  intentionally 
damages,"  was  substituted  for  "sets  fire  to  or  bums  or  causes  to  be  burned"  under  the  pre-1956  law.  Bill 
Platz  commented  on  this  change  in  his  law  review  article  on  the  Criminal  Code  revision. 

This  change  is  not  intended  to  produce  any  different  result,  although  conceivably  the  new  language 

could  be  construed  to  include  smoke  damage  without  actual  charring.  However,  such  cases  should 

be  prosecuted  under  Code  §  943.01  [criminal  damage  to  property],  or  as  attempted  arson  under 

Code  §  939.32  depending  on  the  facts. 

Platz,  "The  Criminal  Code:  Thumbnail  History  of  the  Code"  1956  Wis.  Law  Rev.  350,  374 

The  Committee  concluded  that  any  damage,  including  smoke  damage,  is  sufficient  under  the  arson 
statutes  as  long  as  the  damage  is  caused  "by  means  of  fire." 

3.  This  is  the  definition  of  "intentionally"  provided  in  §  939.23(3).  See  also  Wis  Jl-Criminal  923  A 
and  923B  for  further  discussion  of  "intentionally." 

The  footnote  to  the  1980  version  of  this  instruction  provided  as  follows:  "The  defendant  may  set  fire 
to  furniture  with  mental  purpose  to  damage  only  the  furniture;  he  may  be  found  guilty  of  arson  of  the 
building  though  indifferent  to  that  result."  This  statement  was  cited  and  applied  in  State  v.  Thompson,  146 
Wis. 2d  554,  431  N.W.2d  716  (Ct.  App.  1988).  The  court  found  that  the  defendant's  actions  of  placing 
crumpled  newspapers  against  a  wall  under  drapes  and  igniting  them  "manifest  an  intent  to  damage  the 
building."  146  Wis. 2d  554,  563.  Also  see  State  v.  Dunn,  121  Wis. 2d  389,  359  N.W.2d  151  (1984), 
discussing  the  sufficiency  of  the  evidence  at  a  preliminary  examination  to  show  intent  to  damage  the 
building. 

4.  Vol.  V  1953  Judiciary  Committee  Report  on  the  Criminal  Code,  Wisconsin  Legislative  Council, 

p.  101. 

Section  943 .02(2)  provides  that  recovery  or  attempt  to  recover  on  an  insurance  policy  is  not  an  essential 
element  of  the  crime  but  is  relevant  on  the  issue  of  intent  to  defraud. 

5.  If  the  fire  was  not  directly  set  by  the  defendant,  it  should  be  made  clear  that  the  intent  to  defraud 
an  insurer  must  have  existed  when  the  accomplice  was  hired  to  set  it.  In  such  a  case,  this  instruction  would 
need  to  be  modified,  and  the  jury  would  also  have  to  be  instructed  on  the  appropriate  basis  of  party-to-crime 
liability  under  §  939.05. 

6.  Parb  v.  State.  143  Wis.  561,  128  N.W.  65  (1910);  Smith  v.  State.  149  Wis.  63,  134  N.W.  1123 
(1912). 
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1408  ARSON  OF  PROPERTY  OTHER  THAN  A  BUILDING  —  §  943.03 

Statutory  Definition  of  the  Crime 

Arson,  as  defined  in  §  943.03  of  the  Criminal  Code  of  Wisconsin,  is  committed  by  one 
who,  by  means  of  fire,  intentionally  damages  any  property  of  another  without  the  person's 
consent  if  the  property  is  not  a  building  and  has  a  value  of  $100  or  more. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  intentionally  damaged  (describe  property)  1  by  means  of  fire. 

"Damaged"  means  injured,  charred,  defaced,  and  includes  smoke  damage.2 

"Intentionally"  means  that  the  defendant  must  have  had  the  mental  purpose  to 
damage  the  property  of  another  by  means  of  fire  or  was  aware  that  (his)  (her) 
conduct  was  practically  certain  to  cause  damage  to  the  property.3 

2.  The  (describe  property  )  was  the  property  of  another. 

["Property  of  another"  means  property  in  which  a  person  other  than  the 
defendant  has  a  legal  interest  which  the  defendant  has  no  right  to  defeat  or  impair, 
even  though  the  defendant  may  also  have  a  legal  interest  in  the  property.4  A 
_ is  a  legal  interest  in  property.]5 


©2011,  Regents,  Univ.  ofWis. 


1 


(Rel.  No.  49—5/2011) 


1408 


WIS  JI-CRIMINAL 


1408 


3.  The  defendant  damaged  the  property  by  fire  without  the  owner's  consent6  (or  the 
consent  of  the  owner's  authorized  agent). 

4.  The  value  of  the  (describe  property")  was  $  1 00  or  more. 

5.  The  defendant  knew  that: 

•  that  the  (describe  property)  belonged  to  another  person;  and 

•  that  the  other  person  did  not  consent  to  the  damage  of  the  property;  and 

•  that  the  value  of  the  property  was  $100  or  more.7 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1408  was  originally  published  in  1969  and  revised  in  1977, 1983,  1992,  and  2002.  This 
revision  was  approved  by  the  Committee  in  February  201 1  and  involved  correcting  an  inadvertent  error  in 
element  5  and  nonsubstantive  changes  in  footnotes. 

Section  943.03  was  amended  by  1999  Wisconsin  Act  85  [effective  date:  May  6,  2000]  to  read  as 
follows: 
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943.03  Arson  of  property  other  than  building.  Whoever,  by  means  of  fire,  intentionally 
damages  any  property  of  another  without  the  person's  consent,  if  the  property  is  not  a  building  and 
has  a  value  of  $100  or  more,  is  guilty  of  a  Class  E  felony. 

1 .  The  property,  which  must  be  property  "other  than  a  building"  for  this  offense,  should  be  identified 
in  this  blank  by  referring,  for  example,  to  "the  boat"  or  "the  automobile,"  etc. 

2.  "The  word  'damage'  includes,  in  addition  to  what  is  thought  of  as  damage  in  the  narrow  sense, 
anything  from  mere  defacement  and  mutilation  to  total  destruction."  1953  Judiciary  Committee  Report  on 
the  Criminal  Code,  p.  97  (Wis.  Legislative  Council,  1953).  The  quoted  material  referred  to  "damage"  as  used 
in  the  criminal  damage  to  property  statute;  the  meaning  of  "damage"  was  considered  to  be  the  same  for  arson, 
which  was  called  "Criminal  Damage  By  Fire  or  Explosives"  in  the  original  1 953  draft  of  the  Criminal  Code. 
Ibid,  p.  99.  The  name  of  the  offense  was  changed  to  "arson"  before  the  draft  was  enacted.  The  recodification 
of  the  arson  statutes  was  not  intended  to  change  the  substantive  law,  although  "by  means  of  fire,  intentionally 
damages,"  was  substituted  for  "sets  fire  to  or  bums  or  causes  to  be  burned"  under  the  pre-1956  law.  Bill 
Platz  commented  on  this  change  in  his  law  review  article  on  the  Criminal  Code  revision. 

This  change  is  not  intended  to  produce  any  different  result,  although  conceivably  the  new  language 
could  be  construed  to  include  smoke  damage  without  actual  charring.  However,  such  cases  should 
be  prosecuted  under  Code  §  943.01  [criminal  damage  to  property],  or  as  attempted  arson  under 
Code  §  939.32  depending  on  the  facts. 

Platz,  "The  Criminal  Code:  Thumbnail  History  of  the  Code"  1956  Wis.  Law  Rev.  350,  374 

The  Committee  concluded  that  any  damage,  including  smoke  damage,  is  sufficient  under  the  arson 
statutes  as  long  as  the  damage  is  caused  "by  means  of  fire." 

3.  This  is  the  definition  of  "intentionally"  provided  in  §  939.23(3).  See  also  Wis  Jl-Criminal  923A 
and  923B  for  further  discussion  of  "intentionally." 

4.  This  paragraph  should  be  included  only  if  the  defendant  had  an  interest  in  the  property.  The 
definition  of  "property  of  another"  is  based  on  the  one  provided  in  §  939.22(28).  Also  see  State  v,  Sevelin. 
204  Wis. 2d  127,  554  N.W.2d  521  (Ct.  App.  1996),  affirming  a  conviction  for  criminal  damage  to  property 
where  the  charge  was  based  on  the  defendant  damaging  his  own  marital  home  —  the  defendant's  wife  also 
had  an  ownership  interest  in  the  home,  qualifying  it  as  "property  of  another." 

5.  The  Committee  concluded  that  a  trial  judge  may  inform  the  jury  that  a  particular  interest  is  a  legal 
interest  in  property  as  long  as  there  is  legal  authority  to  support  that  statement.  F or  example,  §  40 1 .20 1  (3 7) 
defines  and  provides  examples  of  "security  interest." 

6.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

In  State  v.  Shoffner.  31  Wis.2d  412,  143  N.W.2d  354  (1958),  the  defendant  contended  that  proof 
was  lacking  on  the  "without  consent"  element  because  the  state  produced  the  testimony  of  the  owner  but  not 
that  of  his  wife,  who  owned  the  property  jointly  with  her  husband.  The  court  rejected  the  claim,  finding  that 
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it  was  sufficient  to  show  that  one  co-owner  did  not  consent,  since  "the  only  reasonable  inference  which  can 
be  drawn  from  the  undisputed  facts  in  this  case  is  that  Shoffner  acted  without  the  consent  of  any  owner." 
31  Wis.2d  412,  430. 

7.  When  "intentionally"  is  used  in  a  criminal  statute,  it  requires,  in  addition  to  a  mental  purpose  to 
cause  the  result  specified,  that  "the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make 
his  conduct  criminal  and  which  are  set  forth  after  the  word  'intentionally.'"  §  939.23(3). 
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1410  ARSON  (OF  PROPERTY  OTHER  THAN  A  BUILDING)  WITH  INTENT 
TO  DEFRAUD  -  §  943.04 

Statutory  Definition  of  the  Crime 

Arson,  as  defined  in  §  943.04  of  the  Criminal  Code  of  Wisconsin,  is  committed  by  one 
who,  by  means  of  fire,  damages  any  property  other  than  a  building  with  intent  to  defraud  an 
insurer  of  that  property.1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  damaged  (describe  property) 2  by  means  of  fire. 

"Damaged"  means  injured,  charred,  defaced,  and  includes  smoke  damage.3 

2.  The  defendant  damaged  (describe  property)  .  by  means  of  fire,  with  intent  to 
defraud  an  insurer  of  the  (describe  property)  . 

The  intent  to  defraud  is  the  mental  purpose  to  deceive  an  insurer  of  the  property, 
and  thereby  induce  an  insurer  to  make  payment  under  a  fire  insurance  policy.4  This 
intent  must  have  been  formed  at  any  time  before  the  fire  started  and  must  have 
continued  to  exist  at  the  time  the  fire  started.5 

GIVE  THE  FOLLOWING  PARAGRAPH  WHEN  THE  VALIDITY  OR 

EXISTENCE  OF  AN  INSURANCE  POLICY  IS  QUESTIONED: 
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[Whether  in  fact  there  was  insurance  coverage  on  the  property  is  immaterial. 
It  is  sufficient  that  the  defendant  believed  there  was  insurance  coverage  on  the 
property.]6 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1410  was  originally  published  in  1966  and  revised  in  1992.  This  revision  was  approved 
by  the  Committee  in  and  involved  adoption  of  a  new  format,  nonsubstantive  changes  to  the  text,  and  updating 
of  the  comment. 

1 .  Note  that,  unlike  the  other  arson  statutes,  §  943.04  does  not  use  the  word  "intentionally."  Thus,  the 
instruction  also  does  not  include  it. 

2.  The  property,  which  must  be  property  "other  than  a  building"  for  this  offense,  should  be  identified 
in  this  blank  by  referring,  for  example,  to  "the  boat"  or  "the  automobile,"  etc. 

3.  See  note  3,  Wis  Jl-Criminal  1404. 

4.  Volume  V  1 953  Judiciary  Committee  Report  on  the  Criminal  Code.  Wisconsin  Legislative  Council, 
page  101  (February  1953). 
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5.  If  the  fire  was  not  directly  set  by  the  defendant,  it  should  be  made  clear  that  the  intent  to  defraud 
an  insurer  must  have  existed  when  the  accomplice  was  hired  to  set  it.  The  instruction  would  need  to  be 
modified,  and  the  jury  would  also  have  to  be  instructed  on  the  appropriate  basis  of  party-to-crime  liability 
under  §  939.05. 

6.  Parb  v.  State.  143  Wis.  561,  128  N.W.  65(19101:  Smithy.  State.  149  Wis.  63,  134  N.W.  1123 
(1912). 
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1417  MOLOTOV  COCKTAILS1  (FIREBOMBS):  POSSESSION2  —  §  943.06 

Statutory  Definition  of  the  Crime 

Section  943.06  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  possesses  a 
firebomb.3 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  an  object. 

"Possessed"  means  that  the  defendant  knowingly4  had  the  object  under  (his) 
(her)  actual  physical  control.5 

2.  The  object  was  a  firebomb. 

"Firebomb"  means  a  breakable  container  containing  a  flammable  liquid  with  a 
flashpoint  of  1 50  degrees  Fahrenheit  or  less,  having  a  wick  or  similar  device  capable 
of  being  ignited.  The  term  "firebomb"  does  not  mean  a  device  commercially 
manufactured  primarily  for  the  purpose  of  illumination.6 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1417  was  originally  published  in  1974  and  revised  in  1987  and  1995.  This  revision  was 
approved  by  the  Committee  in  December  2007. 

1 .  The  statutory  title  for  this  offense  uses  the  term  "molotov  cocktail,"  though  that  term  is  not  used 
elsewhere  in  the  statute.  The  American  Heritage  Dictionary  provides  the  following  definition: 

Molotov  cocktail:  A  makeshift  bomb  made  of  a  breakable  container  filled  with  flammable  liquid 

and  provided  with  a  usually  rag  wick  that  is  lighted  just  before  being  hurled. 

It  is  named  after  Vyacheslav  Mikhailovich  Molotov  (1890  -  1986),  a  Soviet  politician  who  was  head 
of  the  Council  of  People's  commissars  (1930-41)  and  foreign  minister  (1939-49  and  1953-56). 

2.  Section  943.06(2)  applies  to  whoever  "possesses,  manufactures,  sells,  offers  for  sale,  gives  or 
transfers  a  firebomb."  This  instruction  is  drafted  for  a  case  involving  "possession."  Wis  Jl-Criminal  1418 
is  drafted  for  cases  involving  the  other  alternatives. 

3.  Subsection  (3)  of  §  943.06  provides  an  exception  for  authorized  possession  of  a  firebomb  by  a 
member  of  the  armed  services,  a  fireman,  or  a  law  enforcement  officer. 

4.  Generally,  §  943 .06  appears  to  be  a  "strict  liability"  statute,  and  the  presence  or  absence  of  criminal 
intent  or  knowledge  on  the  part  of  the  defendant  is  immaterial.  See  Wis  Jl-Criminal  1418,  note  2.  Inherent 
in  the  legal  definition  of  "possession,"  however,  is  the  element  of  knowing  or  conscious  possession.  See 
Schwartz  v.  State.  192  Wis.  414,  418,  212  N.W.  664  (1927);  Doscher  v.  State.  194  Wis.  67,  69,  214  N.W. 
359  (1927).  Knowing  or  conscious  possession  is  accordingly  included  as  an  element  that  must  be  alleged 
and  proved  by  the  state,  notwithstanding  the  "strict  liability"  interpretation  given  §  943.06  in  Wis 
Jl-Criminal  1418. 

5.  The  definition  of  "possess"  is  that  found  in  Wis  Jl-Criminal  920  and  requires  "actual  physical 
control."  That  instruction  also  contains  the  following  optional  paragraphs  for  use  where  the  object  is  not  in 
the  physical  possession  of  the  defendant  or  where  possession  is  shared  with  another: 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 

the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 

person  exercise  control  over  the  item.] 
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[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 
item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in 
criminal  cases,  including  so-called  constructive  possession. 

6.  This  is  the  definition  provided  in  §  943.06(1). 
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1418  MOLOTOV  COCKTAILS1  (FIREBOMBS):  MANUFACTURE,  SALE, 
OFFER  TO  SELL,  GIFT  OR  TRANSFER  —  §  943.06 

Statutory  Definition  of  the  Crime 

Section  943.06  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  manufactures, 
sells,  offers  for  sale,  gives,  or  transfers  a  firebomb. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  defendant  (manufactured) 
(sold)  (offered  for  sale)  (gave)  (transferred)  a  firebomb.2 

"Firebomb"  means  a  breakable  container  containing  a  flammable  liquid  with  a  flash  point 
of  150  degrees  Fahrenheit  or  less,  having  a  wick  or  similar  device  capable  of  being  ignited. 
The  term  "firebomb"  does  not  mean  a  device  commercially  manufactured  primarily  for  the 
purpose  of  illumination.3 

["Transfer"  means  any  transaction  involving  a  change  in  possession  of  a  firebomb  or  a 
change  of  right,  title,  or  interest  to  or  in  a  firebomb.]4 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  (manufactured)  (sold) 
(offered  for  sale)  (gave)  (transferred)  a  firebomb,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1418  was  originally  published  in  1974  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  December  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

1 .  The  statutory  title  for  this  offense  uses  the  term  "molotov  cocktail,"  though  that  term  is  not  used 
elsewhere  in  the  statute.  The  American  Heritage  Dictionary  provides  the  following  definition: 

Molotov  cocktail:  A  makeshift  bomb  made  of  a  breakable  container  filled  with  flammable  liquid 

and  provided  with  a  usually  rag  wick  that  is  lighted  just  before  being  hurled. 

It  is  named  after  Vyacheslav  Mikhailovich  Molotov  (1890  -  1986),  a  Soviet  politician  who  was  head 
of  the  Council  of  People's  commissars  (1930-41)  and  foreign  minister  (1939-49  and  1953-56). 

2.  Section  943.06(2)  does  not  contain  any  of  the  words  or  phrases  outlined  in  §  939.23  which  indicate 
that  knowledge  or  criminal  intent  is  an  element  of  a  crime.  Accordingly,  although  it  remains  an  arguable 
issue  inasmuch  as  the  Wisconsin  Supreme  Court  has  not  construed  or  interpreted  §  943.06,  it  appears  that 
§  943.06  is  a  "strict  liability"  statute  and  that  knowledge  or  criminal  intent  does  not  have  to  be  alleged  or 
proved  by  the  state  in  order  to  obtain  a  conviction  under  it.  This  appears  to  be  the  case,  at  least  regarding 
a  person  who  manufactures,  sells,  offers  for  sale,  gives,  or  transfers  a  firebomb.  With  respect  to  a  person 
who  is  charged  with  possession  of  a  firebomb,  see  Wis  Jl-Criminal  1417. 

3.  This  is  the  definition  provided  in  §  943.06(1). 

4.  This  is  the  definition  provided  in  §  939.22(40).  Insert  this  sentence  when  transfer  of  a  firebomb 
is  charged. 
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1421  BURGLARY  WITH  INTENT  TO  STEAL1  -  §  943.10(1) 

Statutory  Definition  of  the  Crime 

Burglary,  as  defined  in  §  943 . 1 0  of  the  Criminal  Code  of  W  isconsin,  is  committed  by  one 
who  intentionally  enters  a  building2  without  the  consent  of  the  person  in  lawful  possession 
and  with  intent  to  steal. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  entered  a  building.3 

2.  The  defendant  entered  the  building  without  the  consent4  of  the  person  in  lawful 
possession.5 

3 .  The  defendant  knew  that  the  entry  was  without  consent.6 

4.  The  defendant  entered  the  building  with  intent  to  steal.7 

"Intent  to  steal"  requires  that  the  defendant  had  the  mental  purpose  to  take  and  carry 

away8  movable  property  of  another  without  consent  and  that  the  defendant  intended  to 

deprive  the  owner  permanently  of  possession  of  the  property.9  [It  requires  that  the 

defendant  knew  the  property  belonged  to  another  and  knew  the  person  did  not  consent 

to  the  taking  of  the  property.]10 
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When  Must  Intent  Exist? 

The  intent  to  steal  must  be  formed  before  entry  is  made.  The  intent  to  steal,  which  is  an 
essential  element  of  burglary,  is  no  more  or  less  than  the  mental  purpose  to  steal  formed  at 
any  time  before  the  entry,  which  continued  to  exist  at  the  time  of  the  entry. 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge.11 


Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  ONE  OF  THE  AGGRAVATING  FACTORS  SET  FORTH  IN  §  943.10(2)  IS 
CHARGED  AND  SUPPORTED  BY  THE  EVIDENCE,  ADD  WIS  JI-CRIMINAL 
1425A,  1425B,  OR  1425C.12 


COMMENT 

Wis  Jl-Criminal  1421  was  originally  published  in  1966  and  revised  in  1984, 1991,  1993,  and  1996.  This 
revision  was  approved  by  the  Committee  in  December  2000  and  involved  adoption  of  a  new  format  and 
nonsubstantive  changes  to  the  text. 

Criminal  trespass  to  dwelling  under  §  943.14  is  not  a  lesser  included  offense  of  burglary  with  intent  to 
steal.  Raymond  v.  State.  55  Wis.2d  482,  198  N.W.2d  351  (1972). 
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1 .  This  instruction  is  drafted  for  burglary  with  the  "intent  to  steal."  If  "intent  to  commit  a  felony"  is 
charged,  see  Wis  JI-Criminal  1424.  For  burglary  offenses  committed  "while  armed"  or  under  other 
aggravating  circumstances  as  prohibited  by  §  943.10(2),  see  Wis  JT-Criminal  1425A,  1425B,  and  1425C. 

2.  The  model  instruction  is  drafted  for  a  case  involving  entry  into  a  "building."  It  must  be  modified 
if  entry  involved  any  of  the  other  places  listed  in  §  943 . 1 0(1  )(a)  through  (f):  any  building  or  dwelling;  an 
enclosed  railroad  car;  an  enclosed  portion  of  any  ship  or  vessel;  a  locked  enclosed  cargo  portion  of  a  truck 
or  trailer;  a  motor  home  or  other  motorized  type  of  home  or  a  trailer  home,  whether  or  not  any  person  is  living 
in  any  such  home;  or  a  room  in  any  of  the  above. 

The  instruction  has  never  included  a  definition  of  "building."  The  meaning  of  the  term  has  been 
considered  to  be  the  same  for  burglary  and  arson  cases.  In  an  arson  case.  State  v.  Kuntz.  160  Wis. 2d  722, 
467  N.W.2d  531  (1991),  the  Wisconsin  Supreme  Court  held  it  was  error  for  the  trial  court  to  state  that  "a 
mobile  home  is  a  building."  The  court  said  this  created  a  "mandatory  conclusive  presumption  . . .  regarding 
an  element  of  the  arson  offense."  However,  the  court  further  held  that  the  error  was  harmless  because  it 
played  no  role  in  the  jury’s  verdict: 

We  conclude  that  no  rational  juror  could  plausibly  find  that  the  structure  in  question  was  a  mobile 
home  without  also  finding  that  the  structure  was  a  building.  ...  If  the  jury  found  this  structure  to 
be  a  mobile  home,  as  that  term  is  commonly  understood,  this  finding  would  be  the  'functional 
equivalent'  of  finding  that  the  structure  was  a  building. 

160  Wis. 2d  722,  740. 

If  a  definition  of  "building"  is  necessary,  resort  to  a  standard  dictionary  may  be  helpful.  For  example, 
Webster's  Ninth  New  Collegiate  Dictionary  provides  that  a  "building"  refers  to  "a  usually  roofed  and  walled 
structure  built  for  permanent  use  (as  for  a  dwelling)." 

In  Clark  v.  State.  69  Wis.  203,  33  N.W.  436  (1887),  the  issue  was  whether  an  unfinished  house  from 
which  tools  were  taken  was  covered  by  §  4409  R.S.  which  made  it  a  burglary  to  break  "and  enter  in  the  night¬ 
time  any  office,  shop,  or  any  other  building  not  adjoining  or  occupied  with  any  dwelling  house,  or  any  ship, 
steamboat,  vessel,  railroad  freight  car  or  passenger  car,  with  intent  to  commit  the  crime  of  larceny  or  other 
felony."  The  court  held  that  the  unfinished  house  was  a  "building"  for  purposes  of  burglary  and  defined  the 
term  as  follows: 

...  an  edifice  or  structure  erected  upon  land,  and  so  far  completed  that  it  may  be  used  temporarily 
or  permanently  for  the  occupation  or  shelter  of  man  or  beast,  or  for  the  storage  of  tools  or  other 
personal  property  for  safe-keeping. . . .  "The  well-understood  meaning  of  the  word  is  a  structure 
which  has  a  capacity  to  contain,  and  is  designed  for  the  habitation  of  man  or  animals,  or  the 
sheltering  of  property." 

69  Wis.  203,  206-07 

A  more  recent  case  discusses  "building"  in  connection  with  zoning  rules  prohibiting  "mobile  homes" 
but  allowing  "modular  homes"  and  other  buildings.  The  person's  home  had  been  mobile  once,  but  at  the  site 
was  affixed  to  a  foundation  and  attached  to  utilities  with  steel  undercarriage  and  trailer  hitch  removed.  The 
court  of  appeals  used  the  county's  own  definition  of  "building"  and  found  that  the  home  in  question  qualified: 
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...  the  county  relies  on  the  terms  "building"  and  "mobile  home"  to  classify  structures.  A  building 
is  "any  structure  used,  designed  or  intended  to  be  used  for  the  protection,  shelter  or  enclosure  of 
persons,  animals  or  property."  It  is  clear  that  Hansman's  structure  is  intended  for  the  protection, 
shelter  and  enclosure  of  persons. 

Hansman  v.  Oneida  Co..  123  Wis.2d  511,513,  366  N.W.2d  901  (Ct.  App.  1985). 

3.  The  offense  of  burglary  is  complete  upon  the  slightest  entry  by  the  defendant  into  any  one  of  the 
places  described  in  §  943 .10(1  )(a)-(f)  without  the  consent  of  the  person  in  lawful  possession,  when  such  entry 
is  made  with  the  required  intent.  The  least  entry  with  any  part  of  the  body  is  sufficient.  State  v.  Barclay.  54 
Wis.2d  651,  655n.l0,  196  N.W.2d  745  (1972). 

The  crime  of  burglary  is  completed  once  "the  defendant  jimmied  the  lock  and  pushed  against  the  door, 
pushing  it  inward,  [and  making]  entry  onto  the  premises. . . .  Whether  he  stepped  in  or,  as  he  testified,  later 
reached  in  to  close  the  door,  would  not  matter.  It  is  not  how  or  why  the  door  was  closed  that  matters.  It  is 
the  fact  that  it  was  opened  by  a  person  with  intent  to  steal  that  furnishes  both  entry  and  intent,  the  prerequisite 
for  the  crime  of  burglary."  Morones  v.  State.  61  Wis.2d  544,  548-49,  213  N.W.2d  31  (1973). 

4.  The  defendant's  entry  into  the  place  involved  was  without  consent  if  the  person  in  lawful  possession 
did  not  consent  in  fact  or  if  consent  was  given  under  the  circumstances  provided  by  Wis.  Criminal  Code 
§  939.22(48)(a)-(c).  "Consent  to  enter  which  is  obtained  by  the  use  or  threat  of  force  or  by  pretense  of  legal 
authority  is  in  legal  effect  entry  'without  consent.'  The  same  ordinarily  is  true  of  consent  obtained  because 
the  person  giving  the  consent  is  mistaken  as  to  the  nature  of  the  thing  to  which  he  consents.  .  .  ."  1953 
Legislative  Council  Committee  Report  on  the  Criminal  Code,  page  102. 

Entry  into  a  place  when  it  is  open  to  the  public  is  not  "without  consent,"  see  §  943.10(3).  Thus,  entry 
into  a  hotel  lobby  open  to  the  public,  although  done  with  the  intent  to  steal,  is  not  burglary.  Champlin  v. 
State.  84  Wis.2d  621,  267  N.W.2d  295  (1978). 

However,  one  who  enters  with  consent  may  remain  "at  a  time  or  place  beyond  his  authority.  'Entry'  in 
§  943.10(l)(a),  Stats.,  must  be  construed  to  mean  not  only  the  simple  act  of  passing  through  the  outer  wall 
of  a  structure  but  also  the  result  of  such  action,  namely,  presence  within  the  structure."  Levesque  v.  State. 
63  Wis.2d  412,  217  N.W.2d  317  (1974).  Thus,  an  otherwise  lawful  entry  became  unlawful  when  Levesque 
hid  himself  in  the  false  ceiling  of  the  men's  room  and  remained  there  until  after  the  restaurant  was  closed. 

State  v.  Schantek.  120  Wis.2d  79,  353  N.W.2d  832  (Ct.  App.  1984),  involved  an  entry  of  a  gas  station 
by  an  employee  after  regular  business  hours.  The  station  closed  at  9:00  p.m.  and  Schantek  entered  at  around 
1 1:30  p.m.,  using  his  own  key.  He  took  money  from  a  cash  box.  The  court  upheld  the  conviction  for 
burglary,  stating  that  the  extent  of  consent  under  these  circumstances  must  be  determined  on  the  facts  of  each 
case: 


The  task  in  most  cases  will  be  to  determine  the  limits  of  such  consent  and  the  defendant's 
knowledge  or  lack  of  it. 

. . .  .  We  do  conclude,  however,  that  the  arrangement  between  Schantek  and  his  employer  clearly 
rendered  certain  presence  inappropriate  and  thus  beyond  the  limits  of  the  employer's  consent  and 
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Schantek's  knowledge.  A  fair  reading  of  the  evidence  does  not  allow  for  the  strained  conclusion 
that  Benco  gave  Schantek  all-encompassing  consent  to  enter  the  premises  at  all  times  for  all 
purposes  —  including  criminal  adventure.  Nor  does  the  evidence  remotely  allow  for  Schantek's 
claim  of  knowledge  of  such  all-encompassing  consent.  We  therefore  conclude  under  the  facts  of 
this  case  that  the  employer  did  not  give  Schantek  consent  to  enter  the  premises,  and  Schantek  had 
knowledge  of  such  nonconsent. 

120  Wis.2d  79,  85. 

The  Schantek  approach  was  applied  in  State  v.  Karow.  154  Wis.2d  375,  453  N.W.2d  181  (Ct.  App. 
1990).  In  Karow.  the  defendant  claimed  the  entry  was  with  consent  because  the  victim  allowed  him  to  come 
into  the  house  and  use  the  telephone.  After  entering,  Karow  and  accomplices  killed  the  victim.  The  court 
of  appeals  affirmed  the  burglary  conviction,  finding  that  the  entry  was  "without  consent"  because  of  an 
"implied  limitation  on  the  scope  of  the  invitation  to  enter": 

We  hold  that  an  implied  limitation  on  the  scope  of  the  consent  to  enter  may  be  recognized,  and  we 
recognize  it  here.  The  record  supports  an  inference,  not  patently  incredible,  that  the  consent  Brown 
granted  to  Karow,  a  stranger,  was  limited  to  a  specific  area  and  a  single  purpose.  That  consent  can 
in  no  way  be  reasonably  construed  to  extend  beyond  the  purpose  for  which  it  was  granted. 

154  Wis.2d  375,  384. 

5 .  Under  §  943 . 1 0,  the  question  is  one  of  lawful  possession  and  not  legal  title.  Ordinarily,  the  question 
of  who  is  in  lawful  possession,  while  presenting  a  mixed  question  of  law  and  fact,  can  be  decided  by  the  court 
as  a  matter  of  law  on  admitted  or  undisputed  facts. 

6.  Knowledge  that  the  entry  is  without  consent  is  an  element  of  the  offense  of  burglary  because  of  the 
standard  interpretation  of  criminal  statutes  required  by  §  939.23(3):  Where  the  word  "intentionally"  is  used, 
"the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make  his  or  her  conduct  criminal  and 
which  are  set  forth  after  the  word  'intentionally.'"  The  decision  in  Hanson  v.  State.  52  Wis.2d  396,  190 
N.W.2d  129  (1971),  is  sometimes  cited  for  the  contrary  position.  However,  Hanson  involved  a  defendant's 
postconviction  challenge  to  the  validity  of  his  guilty  plea  and  simply  held  that  there  was  an  adequate  factual 
basis  for  a  finding  that  there  was  no  consent  in  fact  to  the  defendant's  entry.  Under  such  circumstances,  said 
the  court,  there  was  no  additional  burden  on  the  state  to  show  that  the  defendant  did  not  "purport  to  be  acting 
under  legal  authority,"  one  of  the  alternatives  to  "no  consent  in  fact"  provided  in  the  statutory  definition  of 
without  consent,  §  939.22(48).  Recent  decisions  have  reaffirmed  that  knowledge  that  entry  is  without  consent 
is  an  essential  element  of  burglary.  See  State  v.  Schantek.  supra,  note  4,  and  State  v.  Wilson.  160  Wis.2d 
774,  467  N.W.2d  130  (Ct.  App.  1991). 

7.  The  problem  of  circumstantially  proving  intent  to  steal  has  received  considerable  attention  from 
the  Wisconsin  Supreme  Court.  The  present  rule  provides  that  while  "intent  to  steal  will  not  be  inferred  from 
the  fact  of  entry  alone,"  '"additional  circumstances  such  as  time,  nature  of  the  place  entered,  method  of  entry, 
identity  of  the  accused  and  other  circumstances,  without  proof  of  actual  larceny,  can  be  sufficient  to  permit 
a  reasonable  person  to  conclude  the  defendant  entered  with  an  intent  to  steal.'"  State  v.  Barclay.  54  Wis.2d 
651,654,  196  N.W.2d  745  (19721.  citing  Strait  v.  State.  41  Wis.2d  552,  562,  164  N.W.2d  505  (1969).  Also 
see  State  v.  Holmstrom.  43  Wis.2d  465, 168  N.W.2d  574  (1969),  andBethards  v.  State.  45  Wis.2d  606,  173 
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N.W.2d  634  (1970),  overruling  State  v.  Kennedy.  15  Wis.2d  600,  1 13  N.W.2d  372  (1962).  For  a  complete 
review  of  prior  cases,  see  State  v.  Bowden.  93  Wis.2d  574,  288  N.W.2d  139  (1980). 

8.  The  instruction  uses  "take  and  carry  away"  since  it  is  the  most  common  type  of  theft  and  the  one 
that  would  most  often  be  involved  in  a  burglary  case.  In  a  proper  case,  the  other  alternatives  in  the  theft 
statute  ("use,  transfer,  conceal,  or  retain  possession  of . .  .")  should  be  substituted. 

9.  "Intent  to  deprive  the  owner  permanently  of  possession"  is  used  as  the  most  common  type  of  "intent 
to  steal."  It  is  possible  that  a  burglary  offense  could  involve  mental  states  for  other  types  of  stealing.  See, 
for  example,  theft  under  §  943.20(l)(b),  which  involves  "intent  to  convert  to  his  own  use"  and  theft  under 
§  943.10(l)(c),  which  requires  intent  to  deprive  a  pledgee  or  other  person  having  a  superior  right  of 
possession. 

10.  The  bracketed  material  should  be  added  if  there  is  evidence  that,  for  example,  the  defendant 
believed  he  was  reclaiming  his  own  property.  Referred  to  as  "right  to  recapture,"  "claim  of  right,"  or  "self- 
help,"  this  defensive  matter  tends  to  negate  either  the  "property  of  another"  or  the  "knew  it  was  property  of 
another"  elements.  The  rule  applies  to  burglary,  see  State  v.  Pettit.  171  Wis.2d  627,  492  N.W.2d  633  (Ct. 
App.  1992),  and  is  discussed  at  Wis  Jl-Criminal  710,  Law  Note:  Right  to  Recapture. 

1 1 .  Evidence  of  the  defendant's  possession  of  recently  stolen  property  may  often  be  offered  to  support 
a  finding  of  intent  to  steal.  If  an  instruction  on  the  effect  of  such  evidence  is  requested,  see  Wis 
Jl-Criminal  170,  Circumstantial  Evidence,  and  173,  Possession  of  Recently  Stolen  Property. 

12.  Burglary,  as  defined  in  §  943.10(1),  is  punished  as  a  Class  C  felony.  The  penalty  increases  to  a 
Class  B  felony  if  a  burglary  is  committed  under  any  of  the  circumstances  defined  in  subsec.  (2).  The 
Committee  recommends  handling  these  penalty- increasing  factors  by  submitting  an  additional  question  after 
the  basic  burglary  instruction  is  given.  Instructions  are  provided  for  three  of  the  four  factors  identified  in 
subsec.  (2):  while  armed  (see  Wis  Jl-Criminal  1425  A);  while  unarmed,  but  the  person  arms  himself  or 
herself  while  in  the  enclosure  (see  Wis  Jl-Criminal  1 425B);  while  in  the  enclosure,  the  person  uses  explosives 
to  open  a  depository  (there  is  no  instruction  for  this  alternative);  and,  while  in  the  enclosure,  the  person 
commits  a  battery  upon  a  person  lawfully  therein  (see  Wis  Jl-Criminal  1425C). 
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1422  BURGLARY  WITH  INTENT  TO  STEAL;  WHILE  ARMED  WITH  A 
DANGEROUS  WEAPON1  —  §  943.10(1),  (2)(a) 


[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  JI-Criminal  1422  was  originally  published  in  1984  and  revised  in  1991  and  1993.  It  was 
withdrawn  in  1996. 

This  instruction  was  withdrawn  and  replaced  by  Wis  JI-Criminal  1425A.  Instead  of  creating 
separate  instructions  for  "armed  burglary,"  the  Committee  concluded  that  it  was  more  efficient  to  provide 
"special  question"  instructions  to  address  the  penalty-enhancing  provisions  found  in  subsec.  (2)  of  §  943.10. 
These  are  provided  in  Wis  JI-Criminal  1425A,  1425B,  and  1425C  and  can  be  added  to  either  of  the  general 
burglary  instructions:  Wis  JI-Criminal  1421,  Burglary  with  Intent  to  Steal;  or,  Wis  JI-Criminal  1424, 
Burglary  with  Intent  to  Commit  a  Felony. 

1.  This  instruction  is  drafted  for  burglary  with  the  "intent  to  steal,"  committed  while  armed 
with  a  dangerous  weapon.  If  "intent  to  commit  a  felony"  is  charged,  combine  the  explanation  of  "while 
armed  ..."  in  this  instruction  with  Wis  JI-Criminal  1424.  This  instruction  may  also  be  useful  as  a  model 
for  other  aggravated  offenses  defined  in  subsec.  (2)  of  §  943.10. 
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1424  BURGLARY  WITH  INTENT  TO  COMMIT  A  FELONY1  -  §  943.10(1) 

Statutory  Definition  of  the  Crime 

Burglary,  as  defined  in  §  943.10  of  the  Criminal  Code  of  Wisconsin,  is  committed  by  one 
who  intentionally  enters  a  building2  without  the  consent  of  the  person  in  lawful  possession 
and  with  intent  to  commit  a  felony  therein. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  entered  a  building.3 

2.  The  defendant  entered  the  building  without  the  consent4  of  the  person  in  lawful 
possession.5 

3.  The  defendant  knew  that  the  entry  was  without  consent.6 

4.  The  defendant  entered  the  building  with  intent  to  commit  (state  felony)  .  [that  is, 
that  the  defendant  intended  to  commit  (state  felony)  at  the  time  the  defendant  entered  the 
building].7 

[IF  THE  JURY  IS  ALSO  INSTRUCTED  ON  THE  INTENDED  FELONY, 

IT  IS  SUFFICIENT  TO  REFER  TO  THAT  INSTRUCTION  AND  NOT 
REPEAT  IT  HERE.] 
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[IF  THE  INTENDED  FELONY  IS  NOT  CHARGED,  DEFINE  THE 
CRIME,  REFERRING  TO  THE  ELEMENTS  AND  DEFINITIONS  IN 
THE  UNIFORM  INSTRUCTION  FOR  THAT  OFFENSE.] 

When  Must  Intent  Exist? 

The  intent  to  commit  a  felony  must  be  formed  before  entry  is  made.  The  intent  to 
commit  (state  felony)  which  is  an  essential  element  of  burglary  is  no  more  or  less  than  the 
mental  purpose8  to  commit  (state  felony)  formed  at  any  time  before  the  entry,  which 
continued  to  exist  at  the  time  of  the  entry. 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  ONE  OF  THE  AGGRAVATING  FACTORS  SET  FORTH  IN  §  943.10(2)  IS 

CHARGED  AND  SUPPORTED  BY  THE  EVIDENCE,  ADD  WIS  JI-CRIMINAL 

1425A,  1425B,  OR  1425C.9 
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COMMENT 

Wis  JT -Criminal  1421  was  originally  published  in  1966  and  revised  in  1985, 1991, 1994, 1995,  and  1998. 
This  revision  was  approved  by  the  Committee  in  December  2000  and  involved  adoption  of  a  new  format, 
nonsubstantive  changes  to  the  text,  and  updating  of  the  comment. 

1 .  This  instruction  is  drafted  for  burglary  with  the  "intent  to  commit  a  felony."  If  "intent  to  steal"  is 
charged,  see  Wis  Jl-Criminal  1421.  For  burglary  offenses  committed  "while  armed"  or  under  aggravating 
circumstances  as  prohibited  by  §  943.10(2),  see  Wis  Jl-Criminal  1425A,  1425B,  and  1425C. 

In  State  v.  O'Neill.  121  Wis.2d  300,  359  N.W.2d  906  (1984),  the  Wisconsin  Supreme  Court  held  that 
". . .  the  legislature  intended  to  include  only  offenses  against  persons  and  property  within  the  felonies  which 
could  form  the  basis  of  a  burglary  charge"  under  subsec.  943.10(l)(a).  O'Neill  involved  a  burglary  charge 
against  a  campus  police  supervisor  who  allegedly  conducted  an  illegal  entry  and  search  of  an  apartment.  The 
theory  of  prosecution  was  that  the  illegal  entry  and  search  constituted  misconduct  in  public  office  which 
could  serve  as  the  underlying  felony  for  the  burglary  charge.  The  supreme  court  reversed  the  burglary 
conviction,  holding  that  "misconduct  in  public  office  is  not  the  type  of  felony  contemplated  by  sec. 
943.10(1)." 

The  text  of  the  instruction  has  not  been  changed  to  accommodate  the  O'Neill  decision  because  the 
Committee  concluded  that  the  question  of  whether  a  particular  felony  could  form  the  basis  for  a  burglary 
charge  would  be  one  of  law  for  the  trial  court  rather  than  one  of  fact  for  the  jury. 

In  State  v.  Semrau.  2000  WI  APP  54, 233  Wis.2d  508,  608  N.W.2d  376,  the  court  applied  O’Neill  and 
concluded  that  bail  jumping  could  be  the  intended  felony  upon  which  a  burglary  charge  can  be  based. 

"Felon  in  possession  of  a  firearm"  in  violation  of  §  941.29  is  a  crime  against  persons  or  property  and 
can  be  the  basis  for  the  intent  to  commit  a  felony  element  of  burglary.  State  v.  Steele.  2001  WI  APP  34, 
1)  2 1 ,  24 1  Wis.2d  269, _ N.W.2d _ . 

2.  The  model  instruction  is  drafted  for  a  case  involving  entry  into  a  "building."  It  must  be  modified 
if  entry  involved  any  of  the  other  places  listed  in  §  943 . 1 0(  1 )(a)  through  (f):  any  building  or  dwelling;  an 
enclosed  railroad  car;  an  enclosed  portion  of  any  ship  or  vessel;  a  locked  enclosed  cargo  portion  of  a  truck 
or  trailer;  a  motor  home  or  other  motorized  type  of  home  or  a  trailer  home,  whether  or  not  any  person  is  living 
in  any  such  home;  or  a  room  in  any  of  the  above. 

The  instruction  has  never  included  a  definition  of  "building."  The  meaning  of  the  term  has  been 
considered  to  be  the  same  for  burglary  and  arson  cases.  In  an  arson  case,  State  v.  Kuntz,  1 60  Wis.2d  722, 
467  N.W.2d  531  (1991),  the  Wisconsin  Supreme  Court  held  it  was  error  for  the  trial  court  to  state  that  "a 
mobile  home  is  a  building."  The  court  said  this  created  a  "mandatory  conclusive  presumption  . . .  regarding 
an  element  of  the  arson  offense."  However,  the  court  further  held  that  the  error  was  harmless  because  it 
played  no  role  in  the  jury's  verdict: 

We  conclude  that  no  rational  juror  could  plausibly  find  that  the  structure  in  question  was  a  mobile 

home  without  also  finding  that  the  structure  was  a  building. ...  If  the  jury  found  this  structure  to 
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be  a  mobile  home,  as  that  term  is  commonly  understood,  this  finding  would  be  the  'functional  equivalent' 
of  finding  that  the  structure  was  a  building. 

160  Wis.2d  722,  740. 

If  a  definition  of  "building"  is  necessary,  resort  to  a  standard  dictionary  may  be  helpful.  For  example, 
Webster's  Ninth  New  Collegiate  Dictionary  provides  that  a  "building"  refers  to  "a  usually  roofed  and  walled 
structure  built  for  permanent  use  (as  for  a  dwelling)." 

In  Clark  v.  State.  69  Wis.  203,  33  N.W.  436  (1887),  the  issue  was  whether  an  unfinished  house  from 
which  tools  were  taken  was  covered  by  §  4409  R.S.  which  made  it  a  burglary  to  break  "and  enter  in  the  night¬ 
time  any  office,  shop,  or  any  other  building  not  adjoining  or  occupied  with  any  dwelling  house,  or  any  ship, 
steamboat,  vessel,  railroad  freight  car  or  passenger  car,  with  intent  to  commit  the  crime  of  larceny  or  other 
felony."  The  court  held  that  the  unfinished  house  was  a  "building"  for  purposes  of  burglary  and  defined  the 
term  as  follows: 

...  an  edifice  or  structure  erected  upon  land,  and  so  far  completed  that  it  may  be  used  temporarily 
or  permanently  for  the  occupation  or  shelter  of  man  or  beast,  or  for  the  storage  of  tools  or  other 

personal  property  for  safe-keeping _ "The  well- understood  meaning  of  the  word  is  a  structure 

which  has  a  capacity  to  contain,  and  is  designed  for  the  habitation  of  man  or  animals,  or  the 
sheltering  of  property." 

69  Wis.  203,  206-07 

A  more  recent  case  discusses  "building"  in  connection  with  zoning  rules  prohibiting  "mobile  homes" 
but  allowing  "modular  homes"  and  other  buildings.  The  person's  home  had  been  mobile  once,  but  at  the  site 
was  affixed  to  a  foundation  and  attached  to  utilities  with  steel  undercarriage  and  trailer  hitch  removed.  The 
court  of  appeals  used  the  county's  own  definition  of  "building"  and  found  that  the  home  in  question  qualified: 

...  the  county  relies  on  the  terms  "building"  and  "mobile  home"  to  classify  structures.  A  building 
is  "any  structure  used,  designed  or  intended  to  be  used  for  the  protection,  shelter  or  enclosure  of 
persons,  animals  or  property."  It  is  clear  that  Hansman's  structure  is  intended  for  the  protection, 
shelter  and  enclosure  of  persons. 

Hansman  v.  Oneida  Co..  123  Wis.2d  51 1,  513,  366  N.W.2d  901  (Ct.  App.  1985). 

3.  The  offense  of  burglary  is  complete  upon  the  slightest  entry  by  the  defendant  into  any  one  of  the 
places  described  in  §  943 . 1 0(  1  )(a)-(f)  without  the  consent  of  the  person  in  lawful  possession,  when  such  entry 
is  made  with  the  required  intent.  The  least  entry  with  any  part  of  the  body  is  sufficient.  State  v.  Barclay.  54 
Wis.2d  651,  655n.l0,  196N.W.2d  745  (1972). 

The  crime  of  burglary  is  completed  once  "the  defendant  jimmied  the  lock  and  pushed  against  the  door, 
pushing  it  inward,  [and  making]  entry  onto  the  premises. . . .  Whether  he  stepped  in  or,  as  he  testified,  later 
reached  in  to  close  the  door,  would  not  matter.  It  is  not  how  or  why  the  door  was  closed  that  matters.  It  is 
the  fact  that  it  was  opened  by  a  person  with  intent  to  steal  that  furnishes  both  entry  and  intent,  the  prerequisite 
for  the  crime  of  burglary."  Morones  v.  State.  61  Wis. 2d  544,  548-49,  213  N.W.2d  31  (1973). 
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4.  The  defendant's  entry  into  the  place  involved  was  without  consent  if  the  person  in  lawful  possession 
did  not  consent  in  fact  or  if  consent  was  given  under  the  circumstances  provided  by  Wis.  Criminal  Code 
§  939.22(48)(a)-(c).  "Consent  to  enter  which  is  obtained  by  the  use  or  threat  of  force  or  by  pretense  of  legal 
authority  is  in  legal  effect  entry  'without  consent.'  The  same  ordinarily  is  true  of  consent  obtained  because 
the  person  giving  the  consent  is  mistaken  as  to  the  nature  of  the  thing  to  which  he  consents.  .  .  1953 

Legislative  Council  Committee  Report  on  the  Criminal  Code,  page  102. 

Entry  into  a  place  when  it  is  open  to  the  public  is  not  "without  consent,"  see  §  943.10(3).  Thus,  entry 
into  a  hotel  lobby  open  to  the  public,  although  done  with  the  intent  to  steal,  is  not  burglary.  Champlin  v. 
State.  84  Wis.2d  621, 267  N.W.2d  295  (1978). 

However,  one  who  enters  with  consent  may  remain  "at  a  time  or  place  beyond  his  authority.  'Entry'  in 
§  943.10(l)(a),  Stats.,  must  be  construed  to  mean  not  only  the  simple  act  of  passing  through  the  outer  wall 
of  a  structure  but  also  the  result  of  such  action,  namely,  presence  within  the  structure."  Levesque  v.  State. 
63  Wis.2d  412, 217  N.W.2d  317  (1974).  Thus,  an  otherwise  lawful  entry  became  unlawful  when  Levesque 
hid  himself  in  the  false  ceiling  of  the  men's  room  and  remained  there  until  after  the  restaurant  was  closed. 

State  v.  Schantek.  120  Wis.2d  79,  353  N.W.2d  832  (Ct.  App.  1984),  involved  an  entry  of  a  gas  station 
by  an  employee  after  regular  business  hours.  The  station  closed  at  9:00  p.m.  and  Schantek  entered  at  around 
11:30  p.m.,  using  his  own  key.  He  took  money  from  a  cash  box.  The  court  upheld  the  conviction  for 
burglary,  stating  that  the  extent  of  consent  under  these  circumstances  must  be  determined  on  the  facts  of  each 
case: 


The  task  in  most  cases  will  be  to  determine  the  limits  of  such  consent  and  the  defendant's 
knowledge  or  lack  of  it. 

....  We  do  conclude,  however,  that  the  arrangement  between  Schantek  and  his  employer  clearly 
rendered  certain  presence  inappropriate  and  thus  beyond  the  limits  of  the  employer's  consent  and 
Schantek's  knowledge.  A  fair  reading  of  the  evidence  does  not  allow  for  the  strained  conclusion 
that  Benco  gave  Schantek  all-encompassing  consent  to  enter  the  premises  at  all  times  for  all 
purposes  —  including  criminal  adventure.  Nor  does  the  evidence  remotely  allow  for  Schantek's 
claim  of  knowledge  of  such  all-encompassing  consent.  We  therefore  conclude  under  the  facts  of 
this  case  that  the  employer  did  not  give  Schantek  consent  to  enter  the  premises,  and  Schantek  had 
knowledge  of  such  nonconsent. 

120  Wis.2d  79,  85. 

The  Schantek  approach  was  applied  in  State  v.  Karow.  154  Wis.2d  375,  453  N.W.2d  181  (Ct.  App. 
1990).  In  Karow.  the  defendant  claimed  the  entry  was  with  consent  because  the  victim  allowed  him  to  come 
into  the  house  and  use  the  telephone.  After  entering,  Karow  and  accomplices  killed  the  victim.  The  court 
of  appeals  affirmed  the  burglary  conviction,  finding  that  the  entry  was  "without  consent"  because  of  an 
"implied  limitation  on  the  scope  of  the  invitation  to  enter": 

We  hold  that  an  implied  limitation  on  the  scope  of  the  consent  to  enter  may  be  recognized,  and  we 
recognize  it  here.  The  record  supports  an  inference,  not  patently  incredible,  that  the  consent  Brown 
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granted  to  Karow,  a  stranger,  was  limited  to  a  specific  area  and  a  single  purpose.  That  consent  can 

in  no  way  be  reasonably  construed  to  extend  beyond  the  purpose  for  which  it  was  granted. 

154  Wis.2d  375,  384. 

5.  Under  §  943. 10,  the  question  is  one  of  lawful  possession  and  not  legal  title.  Ordinarily,  the  question 
of  who  is  in  lawful  possession,  while  presenting  a  mixed  question  of  law  and  fact,  can  be  decided  by  the  court 
as  a  matter  of  law  on  admitted  or  undisputed  facts. 

6.  Knowledge  that  the  entry  is  without  consent  is  an  element  of  the  offense  of  burglary  because  of  the 
standard  interpretation  of  criminal  statutes  required  by  §  939.23(3):  Where  the  word  "intentionally"  is  used, 
"the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make  his  or  her  conduct  criminal  and 
which  are  set  forth  after  the  word  'intentionally.'"  The  decision  in  Hanson  v.  State.  52  Wis.2d  396,  190 
N.W.2d  129(1971),  is  sometimes  cited  for  the  contrary  position.  However,  Hanson  involved  a  defendant's 
postconviction  challenge  to  the  validity  of  his  guilty  plea  and  simply  held  that  there  was  an  adequate  factual 
basis  for  a  finding  that  there  was  no  consent  in  fact  to  the  defendant's  entry.  Under  such  circumstances,  said 
the  court,  there  was  no  additional  burden  on  the  state  to  show  that  the  defendant  did  not  "purport  to  be  acting 
under  legal  authority,"  one  of  the  alternatives  to  "no  consent  in  fact"  provided  in  the  statutory  definition  of 
without  consent,  §  939.22(48).  Recent  decisions  have  reaffirmed  that  knowledge  that  entry  is  without  consent 
is  an  essential  element  of  burglary.  See  State  v.  Schantek.  supra,  note  4,  and  State  v.  Wilson.  160  Wis.2d 
774,  467  N.W.2d  130  (Ct.  App.  1991). 

7.  The  intent  to  commit  the  felony  must  exist  at  the  time  the  defendant  entered  the  place.  It  is  not 
sufficient  that  the  defendant  formed  an  intent  to  commit  the  felony  after  entry.  Such  intent,  however,  is 
usually  proved  circumstantially  by  what  defendant  did  after  he  entered  the  place. 

Care  must  be  taken  to  assure  that  the  crime  intended  was  a  felony.  In  State  v.  Gilbertson.  69  Wis.2d 
587,  230  N.W.2d  874  (1975),  a  burglary  conviction  was  reversed  because  there  was  insufficient  proof  of 
intent  to  commit  a  felony.  The  underlying  crime  was  alleged  to  be  criminal  damage  to  property  which 
becomes  a  felony  only  if  there  is  intent  to  reduce  the  property's  value  by  more  than  $  1 ,000.  The  insufficiency 
of  the  evidence  on  this  point  required  reversal. 

8.  Under  the  Criminal  Code,  the  phrase  "with  intent  to"  means  that  the  defendant  either  has  a  purpose 
to  do  the  thing  or  cause  the  result  specified  or  is  aware  that  his  or  her  conduct  is  practically  certain  to  cause 
that  result.  Subsection  939.23(4)  and  Wis  Jl-Criminal  923A  and  923B. 

9.  Burglary,  as  defined  in  §  943.10(1),  is  punished  as  a  Class  C  felony.  The  penalty  increases  to  a 
Class  B  felony  if  a  burglary  is  committed  under  any  of  the  circumstances  defined  in  subsec.  (2).  The 
Committee  recommends  handling  these  penalty-increasing  factors  by  submitting  an  additional  question  after 
the  basic  burglary  instruction  is  given.  Instructions  are  provided  for  three  of  the  four  factors  identified  in 
subsec.  (2):  while  armed  (see  Wis  Jl-Criminal  1425 A);  while  unarmed,  but  the  person  arms  himself  or  herself 
while  in  the  enclosure  (see  Wis  Jl-Criminal  1425B);  while  in  the  enclosure,  the  person  uses  explosives  to 
open  a  depository  (there  is  no  instruction  for  this  alternative);  and,  while  in  the  enclosure,  the  person  commits 
a  battery  upon  a  person  lawfully  therein  (see  Wis  Jl-Criminal  1425C). 
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1425 A  BURGLARY  WHILE  ARMED  —  §  943.10(1),  (2)(a) 

[THE  FOLLOWING  INSTRUCTION  SHOULD  BE  GIVEN  IMMEDIATELY 

AFTER  WIS  JI-CRIMINAL  1421  or  1424.] 

The  information  alleges  not  only  that  the  defendant  committed  the  crime  of  burglary  but 
also  that  the  defendant  committed  that  crime  while  armed  with  a  dangerous  weapon.1 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question  "yes"  or  "no": 

"Did  the  defendant  commit  the  crime  of  burglary  while  armed  with  a  dangerous 
weapon?" 

"Dangerous  weapon"  means _ ? 

"Armed"  means  that  at  the  time  of  the  entry,  the  weapon  must  have  been  either  on  the 
defendant's  person  or  within  the  defendant's  reach.  In  addition,  the  defendant  must  have  been 
aware  of  the  presence  of  the  weapon.3 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  committed  the  crime 
of  burglary  while  armed  with  a  dangerous  weapon,  you  should  answer  the  question  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 


COMMENT 

Wis  Jl-Criminal  1425A  was  originally  published  in  1996  and  revised  in  2001.  This  revision  was 
approved  by  the  Committee  in  June  2004  and  involved  nonsubstantive  editorial  corrections. 

Burglary,  as  defined  in  §  943.10(1),  is  punished  as  a  Class  C  felony.  The  penalty  increases  to  a  Class  B 
felony  if  a  burglary  is  committed  under  any  of  the  circumstances  defined  in  subsec.  (2):  while  armed 
(covered  by  this  instruction);  while  unarmed,  but  the  person  arms  himself  or  herself  while  in  the  enclosure 
(see  Wis  Jl-Criminal  1425B);  while  in  the  enclosure,  the  person  uses  explosives  to  open  a  depository  (there 
is  no  instruction  for  this  alternative);  and  while  in  the  enclosure,  the  person  commits  a  battery  upon  a  person 
lawfully  therein  (see  Wis  Jl-Criminal  1425C). 
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The  Committee  recommends  handling  these  penalty-increasing  factors  by  submitting  an  additional 
question  after  the  basic  burglary  instruction  is  given.  Thus,  this  instruction,  or  Wis  Jl-Criminal  1425B  or 
Wis  Jl-Criminal  1425C,  would  be  added  to  Wis  Jl-Criminal  1421,  Burglary  With  Intent  To  Steal,  or  to  Wis 
Jl-Criminal  1424,  Burglary  With  Intent  To  Commit  A  Felony. 

The  following  form  is  suggested  for  the  guilty  verdict: 

We,  the  jury,  find  the  defendant  guilty  of  burglary,  as  defined  in  §  943.10,  Wis.  Stats.,  at  the 
time  and  place  charged  in  the  information. 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

Did  the  defendant  commit  the  crime  of  burglary  while  armed  with  a  dangerous  weapon? 

Proof  of  a  “nexus”  between  the  weapon  and  the  underlying  burglary  is  not  required.  State  v.  Gardner. 
230  Wis.2d  32,  601  N.W.2d  670  (Ct.  App.  1999). 

1.  Subsection  943.10(2)(a)  was  amended  by  1995  Wisconsin  Act  288  (effective  date:  May  10, 1996) 
to  refer  not  only  to  dangerous  weapons  but  also  to  "a  device  or  container  described  under  s.  941.26(4)(a)." 
The  reference  is  to  containers  of  oleoresin  of  capsicum,  commonly  referred  to  as  "pepper  spray."  If  that 
option  is  presented,  the  instruction  must  be  modified.  The  Committee  suggests  simply  substituting  "container 
of  oleoresin  of  capsicum"  for  "dangerous  weapon"  and  not  defining  the  term  further.  This  is  the  approach 
used  in  the  instructions  for  violations  of  §  941.26(4);  see  Wis  Jl-Criminal  1341,  1341A,  and  1341B. 

2.  The  Committee  suggests  using  the  part  of  the  statutory  definition  that  applies  to  the  facts  of  the 
case.  "Dangerous  weapon"  is  defined  as  follows  in  §  939.22(10): 

(10)  "Dangerous  weapon"  means  any  firearm,  whether  loaded  or  unloaded;  any  device  designed 
as  a  weapon  and  capable  of  producing  death  or  great  bodily  harm;  any  electric  weapon,  as  defined 
in  §  941 .295(4);  or  any  other  device  or  instrumentality  which,  in  the  manner  it  is  used  or  intended 
to  be  used,  is  calculated  or  likely  to  produce  death  or  great  bodily  harm. 

For  example,  if  the  evidence  shows  a  firearm  was  used,  the  sentence  at  note  1  would  read:  '"Dangerous 
weapon'  means  any  firearm,  whether  loaded  or  unloaded."  Similar  statements  should  be  used  for  the  other 
alternatives  provided  by  the  statutoiy  definition.  See  Wis  Jl-Criminal  9 1 0  for  suggested  instructions  for  the 
other  alternatives  and  a  discussion  of  some  of  the  substantive  issues  relating  to  "dangerous  weapons." 

3.  The  definition  of  "armed"  is  adapted  from  that  used  in  other  uniform  instructions  for  offenses 
having  "armed"  as  an  element.  See,  for  example,  Wis  Jl-Criminal  1335,  Carrying  A  Concealed  Weapon. 
The  Committee  concluded  that  for  purposes  of  the  enhancement  of  penalty  for  committing  the  crime  "while 
armed,"  the  defendant  must  have  been  armed  at  the  time  of  entry.  For  cases  where  the  defendant  arms 
himself  or  herself  after  entry,  see  Wis  Jl-Criminal  1425B. 
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1425B  BURGLARY:  ARMING  ONESELF  WITH  A  DANGEROUS  WEAPON 
WHILE  IN  THE  ENCLOSURE  —  §  943.10(1),  (2)(b) 

[THE  FOLLOWING  INSTRUCTION  SHOULD  BE  GIVEN  IMMEDIATELY 

AFTER  WIS  JI-CRIMINAL  1421  or  1424.] 

The  information  alleges  not  only  that  the  defendant  committed  the  crime  of  burglary  but 
also  that  the  defendant  armed  (himself)  (herself)  with  a  dangerous  weapon1  while  in  the 
enclosure. 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question  "yes"  or  "no": 

"Did  the  defendant  arm  (himself)  (herself)  with  a  dangerous  weapon  while  in  the 
enclosure?" 

"Dangerous  weapon"  means _ .2 

"Armed"  means  that  the  defendant  knowingly  took  physical  control  of  a  dangerous 
weapon.3 

"Enclosure"  means  the  building  or  room  where  the  burglary  was  committed.4 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  committed  the  crime 
of  burglary  and  that  the  defendant  armed  (himself)  (herself)  with  a  dangerous  weapon  while 
in  the  enclosure,  you  should  answer  the  question  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 

COMMENT 

Wis  Jl-Criminal  1425B  was  originally  published  in  1996  and  revised  in  2001.  This  revision  was 
approved  by  the  Committee  in  June  2004  and  involved  nonsubstantive  editorial  corrections. 
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Burglaiy,  as  defined  in  §  943 . 10(1),  is  punished  as  a  Class  C  felony.  The  penalty  increases  to  a  Class  B 
felony  if  a  burglary  is  committed  under  any  of  the  circumstances  defined  in  subsec.  (2):  while  armed  (see 
Wis  Jl-Criminal  1425 A);  while  unarmed,  but  the  person  arms  himself  or  herself  while  in  the  enclosure 
(covered  by  this  instruction);  while  in  the  enclosure,  the  person  uses  explosives  to  open  a  depository  (there 
is  no  instruction  for  this  alternative);  and,  while  in  the  enclosure,  the  person  commits  a  batteiy  upon  a  person 
lawfully  therein  (see  Wis  Jl-Criminal  1425C). 

The  Committee  recommends  handling  these  penalty-increasing  factors  by  submitting  an  additional 
question  after  the  basic  burglary  instruction  is  given.  Thus,  this  instruction,  or  Wis  Jl-Criminal  1425A  or 
Wis  Jl-Criminal  1425C,  would  be  added  to  Wis  Jl-Criminal  1421,  Burglary  With  Intent  To  Steal,  or  to  Wis 
Jl-Criminal  1424,  Burglary  With  Intent  To  Commit  A  Felony. 

The  following  form  is  suggested  for  the  guilty  verdict: 

We,  the  jury,  find  the  defendant  guilty  of  burglaiy,  as  defined  in  §  943 . 1 0,  Wis.  Stats.,  at  the  time 
and  place  charged  in  the  information. 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

Did  the  defendant  arm  (himself)  (herself)  with  a  dangerous  weapon  while  in  the 
enclosure? 

This  charge  requires  proof  that  the  defendant  armed  himself  while  in  the  enclosure  but  does  not  require 
any  further  proof  of  a  “nexus”  between  the  weapon  and  the  burglary  offense.  State  v.  Norris.  214  Wis.2d 
25,  571  N.W.2d  857  (Ct.  App.  1997). 

1.  Subsection  943. 10(2)(a)  was  amended  by  1995  Wisconsin  Act  288  (effective  date:  May  10, 1996) 
to  refer  not  only  to  dangerous  weapons  but  also  to  "a  device  or  container  described  under  s.  941 ,26(4)(a)." 
The  reference  is  to  containers  of  oleoresin  of  capsicum,  commonly  referred  to  as  "pepper  spray."  If  that 
option  is  presented,  the  instruction  must  be  modified.  The  Committee  suggests  simply  substituting  "container 
of  oleoresin  of  capsicum"  for  "dangerous  weapon"  and  not  defining  the  term  further.  This  is  the  approach 
used  in  the  instructions  for  violations  of  §  941.26(4);  see  Wis  Jl-Criminal  1341,  1341A,  and  1341B. 

2.  The  Committee  suggests  using  the  part  of  the  statutory  definition  that  applies  to  the  facts  of  the 
case.  "Dangerous  weapon"  is  defined  as  follows  in  §  939.22(10): 

(10)  "Dangerous  weapon"  means  any  firearm,  whether  loaded  or  unloaded;  any  device  designed 
as  a  weapon  and  capable  of  producing  death  or  great  bodily  harm;  any  electric  weapon,  as  defined 
in  §  941.295(4);  or  any  other  device  or  instrumentality  which,  in  the  manner  it  is  used  or  intended 
to  be  used,  is  calculated  or  likely  to  produce  death  or  great  bodily  harm. 

For  example,  if  the  evidence  shows  a  firearm  was  used,  the  sentence  at  note  1  would  read:  "'Dangerous 
weapon'  means  any  firearm,  whether  loaded  or  unloaded."  Similar  statements  should  be  used  for  the  other 
alternatives  provided  by  the  statutory  definition.  See  Wis  Jl-Criminal  9 1 0  for  suggested  instructions  for  the 
other  alternatives  and  a  discussion  of  some  of  the  substantive  issues  relating  to  "dangerous  weapons." 
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3.  The  definition  of  "armed"  is  adapted  from  that  used  in  other  uniform  instructions  for  offenses 
having  "armed"  as  an  element.  See,  for  example,  Wis  Jl-Criminal  1335,  Carrying  A  Concealed  Weapon. 

It  differs  from  those  other  definitions  in  that  it  requires  that  the  defendant  actually  take  physical  control 
of  a  weapon.  The  Committee  concluded  that  such  a  requirement  was  necessary  in  the  context  of  this  offense 
—  simply  being  aware  of  the  presence  of  the  weapon  is  not  sufficient. 

4.  The  definition  assumes  the  burglary  took  place  in  a  building  or  dwelling.  Other  alternatives  are 
possible,  such  as  enclosed  railroad  cars,  enclosed  portions  of  a  ship  or  vessel,  etc.  See  §  943.10(l)(b)  -  (e) 
and  note  2,  Wis  Jl-Criminal  1421 .  If  other  than  a  building  is  involved,  this  definition  should  be  eliminated 
or  modified. 
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1425C  BURGLARY:  COMMITTING  A  BATTERY  WHILE  IN  THE 
ENCLOSURE  —  §  943.10(1),  (2)(d) 

[THE  FOLLOWING  INSTRUCTION  SHOULD  BE  GIVEN  IMMEDIATELY 

AFTER  WIS  JI-CRIMINAL  1421  or  1424.] 

The  information  alleges  not  only  that  the  defendant  committed  the  crime  of  burglary  but 
also  that  the  defendant  committed  a  battery  upon  a  person  who  was  lawfully  present  in  the 
enclosure. 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question  "yes"  or  "no": 

"Did  the  defendant  commit  a  battery  upon  a  person  who  was  lawfully  present  in  the 
enclosure?" 

"Battery"  is  committed  by  one  who  causes  bodily  harm  to  another  person,  with  intent  to 
cause  bodily  harm  and  without  the  consent  of  the  other  person,  and  who  knows  that  the 
person  does  not  consent  to  the  bodily  harm.1 

"Enclosure"  means  the  building  or  room  where  the  burglary  was  committed.2 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  committed  the  crime 
of  burglary  and  that  the  defendant  committed  a  battery  upon  a  person  who  was  lawfully 
present  in  the  enclosure,  you  should  answer  the  question  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 

COMMENT 

Wis  Jl-Criminal  1425C  was  originally  published  in  1996  and  revised  in  2001.  This  revision  was 
approved  by  the  Committee  in  June  2004  and  involved  nonsubstantive  editorial  corrections. 
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Burglary,  as  defined  in  §  943. 10(1),  is  punished  as  a  Class  C  felony.  The  penalty  increases  to  a  Class  B 
felony  if  a  burglary  is  committed  under  any  of  the  circumstances  defined  in  subsec.  (2):  while  armed  (see 
Wis  Jl-Criminal  1425 A);  while  unarmed,  but  the  person  arms  himself  or  herself  while  in  the  enclosure  (see 
Wis  Jl-Criminal  1425B);  while  in  the  enclosure,  the  person  uses  explosives  to  open  a  depository  (there  is  no 
instruction  for  this  alternative);  and,  while  in  the  enclosure,  the  person  commits  a  battery  upon  a  person 
lawfully  therein  (covered  by  this  instruction). 

The  Committee  recommends  handling  these  penalty-increasing  factors  by  submitting  an  additional 
question  after  the  basic  burglary  instruction  is  given.  Thus,  this  instruction,  or  Wis  Jl-Criminal  1425 A  or 
Wis  Jl-Criminal  1425B,  would  be  added  to  Wis  Jl-Criminal  1421,  Burglary  With  Intent  To  Steal,  or  to  Wis 
Jl-Criminal  1424,  Burglary  With  Intent  To  Commit  A  Felony. 

The  following  form  is  suggested  for  the  guilty  verdict: 

We,  the  jury,  find  the  defendant  guilty  of  burglary,  as  defined  in  §  943. 10,  Wis.  Stats.,  at  the  time 

and  place  charged  in  the  information. 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

Did  the  defendant  commit  a  battery  upon  a  person  who  was  lawfully  present  in  the 
enclosure? 

1.  The  definition  of  "battery"  is  based  on  the  one  provided  in  §  940.19(1).  If  additional  instruction 
on  the  elements  of  simple  battery  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  1220. 

2.  The  definition  assumes  the  burglary  took  place  in  a  building  or  dwelling.  Other  alternatives  are 
possible,  such  as  enclosed  railroad  cars,  enclosed  portions  of  a  ship  or  vessel,  etc.  See  §  943.10(l)(b)  -  (e) 
and  note  2,  Wis  Jl-Criminal  1421.  If  other  than  a  building  is  involved,  this  definition  should  be  eliminated 
or  modified. 
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1425E  BURGLARY:  PERSON  LAWFULLY  PRESENT  IN  THE  ENCLOSURE 
—  §  943.10(1),  (2)(e) 

[THE  FOLLOWING  INSTRUCTION  SHOULD  BE  GIVEN  IMMEDIATELY 

AFTER  WIS  JI-CRIMINAL  1421  or  1424.] 

The  information  alleges  not  only  that  the  defendant  committed  the  crime  of  burglary,  but 
also  that  the  enclosure  was  a  (dwelling)  (boat)  (motor  home)  and  another  person  was  lawfully 
present  in  the  enclosure. 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question  "yes"  or  "no": 

"Was  the  enclosure  a  (dwelling)  (boat)1  (motor  home)2  and  was  another  person  lawfully 
present  in  the  enclosure?" 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  committed  the  crime 
of  burglary  and  that  the  enclosure  was  a  (dwelling)  (boat)  (motor  home)  and  another  person 
was  lawfully  present  in  the  enclosure  you  should  answer  the  question  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 


COMMENT 

Wis  Jl-Criminal  1425E  was  approved  by  the  Committee  in  June  2004. 

Burglary,  as  defined  in  §  943 . 10(1),  is  punished  as  a  Class  C  felony.  The  penalty  increases  to  a  Class  B 
felony  if  a  burglary  is  committed  under  any  of  the  circumstances  defined  in  subsec.  (2):  while  armed  (see 
Wis  Jl-Criminal  1425 A);  while  unarmed,  but  the  person  arms  himself  or  herself  while  in  the  enclosure  (see 
Wis  Jl-Criminal  1425B);  while  in  the  enclosure,  the  person  uses  explosives  to  open  a  depository  (there  is  no 
instruction  for  this  alternative);  while  in  the  enclosure,  the  person  commits  a  battery  upon  a  person  lawfully 
therein  see  Wis  Jl-Criminal  1425C);  and,  where  the  enclosure  is  a  dwelling,  boat,  or  motor  home  and  another 
person  was  lawfully  present  in  the  enclosure  (covered  by  this  instruction). 

The  penalty-increasing  fact  addressed  by  this  instruction  is  set  forth  in  §  943.10(2)(e),  created  by  2003 
Wisconsin  Act  189.  Effective  date:  April  22,  2004. 
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The  Committee  recommends  handling  these  penalty-increasing  factors  by  submitting  an  additional 
question  after  the  basic  burglaiy  instruction  is  given.  Thus,  this  instruction,  or  Wis  Jl-Criminal  1425 A,  Wis 
Jl-Criminal  1425B,orWis  Jl-Criminal  1425C  would  be  added  to  Wis  Jl-Criminal  1421,  Burglary  With  Intent 
To  Steal,  or  to  Wis  Jl-Criminal  1424,  Burglary  With  Intent  To  Commit  A  Felony. 

The  following  form  is  suggested  for  the  guilty  verdict: 

We,  the  jury,  find  the  defendant  guilty  of  burglary,  as  defined  in  §  943.10,  Wis.  Stats.,  at  the 
time  and  place  charged  in  the  information. 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question  "yes"  or  "no": 

"Was  the  enclosure  a  (dwelling)  (boat)  (motor  home)  and  was  another  person  lawfully  present 
in  the  enclosure?" 

1 .  "Boat"  is  defined  in  §  943. 10(lg)  (a)  as  "any  ship  or  vessel  that  has  sleeping  quarters." 

2.  Subsection  943.1 0(lg)(b)  provides  that  "’motor  home’  has  the  meaning  given  in  s.  340.01(33m)." 
That  definition  provides: 

"Motor  home"  means  a  motor  vehicle  designed  to  be  operated  upon  a  highway  for  use  as  a 
temporary  or  recreational  dwelling  and  having  the  same  internal  characteristics  and  equipment  as 
a  mobile  home." 
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1426  ENTRY  INTO  A  LOCKED  VEHICLE  —  §  943.11 

Statutory  Definition  of  the  Crime 

Entry  into  a  locked  vehicle,  as  defined  in  §  943.1 1  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  intentionally  enters  the  locked  and  enclosed  portion  or 
compartment  of  the  vehicle  of  another  without  consent  and  with  intent  to  steal. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  intentionally  entered1  the  locked  and  enclosed  portion  or 
compartment  of  the  vehicle  of  another. 

["Vehicle"  means  any  self-propelled  device  for  moving  persons  or  property  or 
pulling  implements  from  one  place  to  another,  whether  the  device  is  operated  on 
land,  rails,  water,  or  in  the  air.]2 

2.  The  defendant  intentionally  entered  without  the  consent  of  a  person  authorized  to 
give  consent.3 

3.  The  defendant  knew  that  the  vehicle  belonged  to  another  person  and  knew  that  the 
entry  was  without  consent.4 

4.  The  defendant  entered  the  (vehicle)  (compartment)  with  intent  to  steal. 
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This  requires  that  the  defendant  had  the  mental  purpose  to  take  and  carry  away 
movable  property  of  another  without  consent  and  that  the  defendant  intended  to 
deprive  the  owner  permanently  of  possession  of  the  property.  This  intent  to  steal 
must  be  formed  before  entry  into  the  vehicle  is  made.  The  intent  to  steal,  which  is 
an  essential  element  of  this  offense,  is  no  more  or  less  than  a  mental  purpose  to  steal, 
formed  at  any  time  before  the  entry,  which  continued  to  exist  at  the  time  of  entry. 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1426  was  originally  published  in  1969  and  revised  in  1984  and  1995.  This  revision  was 
approved  by  the  Committee  in  December  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text. 

1.  As  with  burglary,  the  slightest  entry  should  be  sufficient.  See  note  3,  Wis  Jl-Criminal  1421. 

2.  This  is  the  definition  provided  in  §  939.22(44).  A  trailer,  for  example,  is  not  "a  vehicle"  within 
this  definition.  However,  entry  of  a  house  trailer  or  the  cargo  portion  of  a  nonself-propelled  vehicle  is  a 
burglary  under  §  943.10(l)(d). 
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3.  "Without  consent"  is  defined  in  §  939.22(48).  Also  wee  Wis  Jl-Criminal  948.  Unlike  the  statutes 
defining  related  offenses,  §  943.1 1  does  not  specify  that  the  entry  be  "without  consent  of  the  owner"  (e.g., 
§  943.15)  or  "without  consent  of  the  person  in  lawful  possession"  (e.g.,  §  943.10).  The  instruction  uses 
"without  consent  of  a  person  authorized  to  give  consent"  as  a  helpful  elaboration  consistent  with  the  common 
sense  meaning  of  "without  consent." 

4.  Knowledge  that  the  vehicle  belonged  to  another  and  that  the  entry  was  without  consent  is  an 
element  because  of  the  standard  interpretation  of  criminal  statutes  required  by  §  939.23(3):  Where  the  word 
"intentionally"  is  used,  "the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make  the 
conduct  criminal,  and  which  are  set  forth  after  the  word  'intentionally.'" 
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1431  POSSESSION  OF  BURGLARIOUS  TOOLS  —  §  943.12 

Statutory  Definition  of  the  Crime 

Possession  of  burglarious  tools,  as  defined  in  §  943.12  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  has  in  personal  possession  any  device  or  instrumentality 
intended,  designed,  or  adapted  for  use  in  breaking  into  any  depository  designed  for  the 
safekeeping  of  any  valuables  or  into  any  building  or  room  with  intent  to  use  such  device  or 
instrumentality  to  break  into  a  depository,  building,  or  room  and  to  steal  therefrom. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  had  possession1  of  a  tool  or  device. 

"Possession"  means  that  the  defendant  knowingly2  had  actual  physical  control3 
of  the  tool  or  device. 

2.  The  tool  or  device  was  suitable  for  use4  in  breaking  into  a  building. s  This  may 
include  common  and  special  tools  and  devices. 

3 .  The  defendant  intended  to  use  the  tool  or  device  to  break  into  a  building  with  intent 
to  steal. 
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This  means  that  the  defendant  must  have  possessed  the  tool  or  device  for  the 
purpose  of  using  it  to  break  into  a  building  with  the  intent  to  take  and  carry  away 
movable  property  of  another  without  consent  and  with  intent  to  deprive  the  owner 
permanently  of  possession  of  such  property.6 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1431  was  originally  published  in  1966  and  revised  in  1979, 1984, 1987,and  1995.  This 
revision  was  approved  by  the  Committee  in  December  2007  and  involved  adoption  of  a  new  format  and 
nonsubstantive  changes  to  the  text. 

In  Dumas  v.  State.  90  Wis. 2d  518, 280N.W.2d  310  (Ct.  App.  1979),  the  court  affirmed  convictions  for 
both  burglary  and  possession  of  burglarious  tools  where  the  defendant  was  apprehended  inside  the 
burglarized  building,  while  the  burglary  was  in  progress,  with  a  tire  iron  and  a  crowbar  in  his  possession. 

1.  A  change  made  in  §  943.12  by  Chapter  173,  Laws  of  1977,  was  to  "in  personal  possession"  from 
"in  his  possession."  The  Committee  has  concluded  that  this  change  was  intended  only  to  eliminate  the  use 
of  the  masculine  pronoun  in  the  statute  and  not  to  change  the  substance  of  the  offense. 

2.  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414, 418, 212  N.W.  664  ( 1 927);  Doscher  v.  State,  194  Wis.  67, 69, 214N.W. 
359(1927). 
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3.  The  definition  of  "possess"  is  that  found  in  Wis  Jl-Criminal  920  and  requires  "actual  physical 
control."  That  instruction  also  contains  the  following  optional  paragraphs  for  use  where  the  object  is  not  in 
the  physical  possession  of  the  defendant  or  where  possession  is  shared  with  another: 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 

the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 

person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 

item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in 
criminal  cases,  including  so-called  constructive  possession. 

4.  The  Committee  concluded  that  "suitable  for  use"  was  an  appropriate  substitute  for  the  statutory 
language  "intended,  designed,  or  adapted."  Chapter  173,  Laws  of  1977,  introduced  the  latter  language  for 
the  previously  existing  "designed  and  adapted."  This  substantially  broadened  the  coverage  of  the  statute  (and 
was  accompanied  by  a  substantial  reduction  in  the  maximum  penalty  —  from  10  to  2  years).  The  broader 
concept  seems  to  be  equivalent  to  "suitable  for  use,"  a  construction  that  should  be  easier  for  the  jury  to 
understand  (and  which  had  been  used  in  the  1953  draft  of  the  proposed  Criminal  Code  revision). 

"The  clear  legislative  intent  [of  §  943.12]  was  to  make  criminal  the  possession  of  any  device  designed 
for  the  criminal  purpose  of  an  illegal  entry  when  that  possession  was  coupled  with  the  intent  to  use  a  device 
for  the  prohibited  purpose."  Perkins  v.  State,  61  Wis. 2d  341,  350-51,  212  N.W. 2d  141  (1973)  (affirming  a 
conviction  based  on  the  possession  of  a  homemade  key  used  to  open  parking  meters).  Also  see  Hansen  v. 
State,  64  Wis.2d  541, 2 19  N.W. 2d  246  (1974),  finding  the  evidence  sufficient  to  support  a  conviction  based 
on  the  possession  of  a  crowbar,  gloves,  and  socks. 

5 .  The  instruction  is  drafted  in  terms  of  "breaking  into  a  building,"  but  the  statute  also  covers  a  "room" 
and  "any  depository  designed  for  the  safekeeping  of  any  valuables."  If  a  "room"  or  "depository"  is  involved, 
that  term  should  be  substituted  for  "building"  throughout  the  instruction. 

6.  Evidence  of  prior  burglary  convictions  was  held  to  be  admissible  as  relevant  to  the  intent  issue  in 
State  v.  Vanlue.  96  Wis.2d  81,  291  N.W.2d  467  (1980). 
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1433  ENTRY  INTO  LOCKED  COIN  BOX  —  §  943.125 

Statutory  Definition  of  the  Crime 

Entry  into  a  locked  coinbox,  as  defined  in  §  943.125  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  intentionally  enters  a  locked  coin  box  of  another  without  consent 
and  with  intent  to  steal. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  entered  a  locked  coin  box  of  another. 

"Coin  box"  means  any  device  or  receptacle  designed  to  receive  money  or  any 
other  thing  of  value.  [A  (name  item  specified  in  $  943.125(3))  is  a  coin  box.]' 

2.  The  defendant  intentionally  entered  a  locked  coin  box  without  the  consent2  of  the 
owner. 

3 .  The  defendant  knew  that  the  coin  box  belonged  to  another  and  knew  that  the  entry 
was  without  the  consent  of  the  owner.3 

4.  The  defendant  entered  the  coin  box  with  intent  to  steal. 

"Intent  to  steal"  requires  that  the  defendant  had  the  mental  purpose  to  take  and 
carry  away  movable  property  of  another  without  consent  and  that  the  defendant 
intended  to  deprive  the  owner  permanently  of  possession  of  the  property.4 
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When  Must  Intent  Exist? 

The  intent  to  steal  must  be  formed  before  entry  is  made.  The  intent  to  steal,  which  is  an 
essential  element  of  this  offense,  is  no  more  or  less  than  the  mental  purpose  to  steal  formed 
at  any  time  before  the  entry,  which  continued  to  exist  at  the  time  of  the  entry. 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1433  was  originally  published  in  1984  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  February  2004  and  involved  adoption  of  a  new  format  and  non-substantive  changes  in 
the  text. 

This  instruction  is  for  a  violation  of  §  943.125(1).  Subsection  (2)  of  the  statute  makes  it  a  crime  to 
possess  "any  device  or  instrumentality"  for  use  in  breaking  into  a  coin  box.  There  is  no  standard  instruction 
for  violations  of  sub.  (2). 

1 .  The  Committee  has  concluded  that  the  jury  may  be  advised  that  a  particular  device  is  listed  in  the 
statutory  definition  of  "coin  box"  in  §  943.125(3).  It  is  for  the  jury  to  determine  whether  the  device  in  the 
case  is,  in  fact,  one  of  the  listed  devices  or  receptacles.  If  the  device  in  the  case  is  not  listed  in  the  statute, 
the  statement  in  brackets  should  not  be  used. 
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The  definition  in  §  943.125(3)  provides: 

(3)  In  this  section,  "coin  box"  means  any  device  or  receptacle  designed  to  receive  money  or  any 
other  thing  of  value.  The  term  includes  a  depository  box,  parking  meter,  vending  machine,  pay 
telephone,  money  changing  machine,  coin-operated  phonograph  and  amusement  machine  if  they 
are  designed  to  receive  money  or  other  thing  of  value. 

2.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

3 .  Knowledge  that  the  coin  box  belonged  to  another  and  that  the  entry  was  without  consent  is  required 
because  the  definition  of  this  offense  begins  with  the  word  "intentionally."  Section  939.23(3)  provides  that 
the  word  "intentionally"  requires  "knowledge  of  those  facts  which  are  necessary  to  make  [the]  conduct 
criminal  and  which  are  set  forth  after  the  word  'intentionally'"  in  the  statute. 

4.  This  is  intended  to  be  a  summary  of  the  necessary  components  of  "intent  to  steal."  See  Wis 
Jl-Criminal  1441,  Theft. 
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1437  CRIMINAL  TRESPASS  TO  DWELLINGS  —  §  943.14 

Statutory  Definition  of  the  Crime 

Criminal  trespass  to  a  dwelling,  as  defined  in  §  943.14  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  (enters)  (remains  in)1  the  dwelling  of 
another  without  the  consent  of  some  person  lawfully  upon  the  premises,2  under  circumstances 
tending  to  create  or  provoke  a  breach  of  the  peace. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  (entered)  (remained  in)  the  dwelling  of  another. 

'Dwelling"  means  a  structure  that  is  used  or  intended  to  be  used  as  a  home  or 
residence  by  one  or  more  persons  to  the  exclusion  of  all  others  [whether  or  not 
currently  occupied  by  a  resident].3 

2.  Tire  defendant  (entered)  (remained  in)  the  dwelling  without  the  consent4  of  someone 
lawfully  upon  the  premises. 

3.  The  defendant  (entered)  (remained  in)  the  dwelling  under  circumstances  tending  to 
create  or  provoke  a  breach  of  the  peace. 
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It  is  not  necessary  that  an  actual  breach  of  the  peace  occurred  as  a  result  of 
defendant's  conduct. 

The  term  'breach  of  the  peace"  includes  all  violations  of  peace  and  order.5 

[It  may  consist  of  an  act  of  violence  or  an  act  likely  to  produce  violence.  It  may 
consist  of  profane  and  abusive  language  by  one  toward  another.] 

[It  may  consist  of  acts  that  put  (name  of  victim)  in  fear  of  bodily  harm  or 
otherwise  disturb  or  disrupt  the  peace  and  sanctity  of  the  home.]6 

4.  The  defendant  knew  that  (the  entry  into)  (remaining  in)  the  dwelling  was  without 
consent  and  under  circumstances  tending  to  create  or  provoke  a  breach  of  the  peace 
and  knew  that  it  was  the  dwelling  of  another.7 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1437  was  originally  published  in  1974  and  revised  in  1985,  1993,  2002,  and  2016.  This 
revision  was  approved  by  the  Committee  in  July  2016;  it  reflects  the  amendment  of  §  943.14  by  2015 
Wisconsin  Act  176. 

".  .  .  [W]here  a  person  enters  a  dwelling  which  is  another  person's  residence,  that  person  violates 
§  943. 14  if  acting  without  consent,  other  statutory  authority  or  court  order  and  regardless  of  any  ownership 
rights  in  the  property."  State  v.  Carls,  186  Wis. 2d  533,  534,  521  N.W.2d  181  (Ct.  App.  1994).  In  Carls,  the 
defendant  and  his  wife  were  in  the  process  of  divorce.  The  wife  had  obtained  an  injunction  prohibiting  the 
defendant  from  entering  the  house  that  was  their  joint  marital  property.  The  defendant's  entry  without 
consent  was  held  to  violate  §  943.14:  although  he  "jointly  owned  the  home,  he  no  longer  lived  there.  .  . 
Therefore,  according  to  the  plain  meaning  of  the  statute,  the  home  was  not  [the  defendant's]  dwelling  but  the 
dwelling  of  another.  .  186  Wis. 2d  533,  536. 

1.  The  "remains  in"  alternative  was  added  to  the  statute  by  2015  Wisconsin  Act  176  [effective  date: 
March  2,  2016], 

2.  2015  Wisconsin  Act  176  also  added  the  following  to  the  offense  definition:  ".  .  .  or,  if  no  person 
is  lawfully  upon  the  premises,  without  the  consent  of  the  owner  of  the  property  that  includes  the  dwelling." 
If  a  case  involves  this  option,  the  Committee  suggests  substituting  the  following:  "without  the  consent  of 
the  owner  of  the  dwelling."  A  similar  change  will  be  required  in  element  2.  See  footnote  4. 

3.  The  definition  of  "dwelling"  is  the  one  provided  in  s.  943.14(1),  as  created  by  2015  Wisconsin  Act 
176  [effective  date:  March  2,  2016],  The  definition  also  provides:  "For  the  purposes  of  this  section,  a 
dwelling  meets  the  definition  regardless  of  whether  the  dwelling  is  currently  occupied  by  a  resident."  If  the 
facts  of  the  case  so  require,  the  statement  in  brackets  should  be  added. 

4.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

2015  Wisconsin  Act  176  also  added  the  following  to  the  offense  definition:  ".  .  .  or,  if  no  person  is 
lawfully  upon  the  premises,  without  the  consent  of  the  owner  of  the  property  that  includes  the  dwelling." 
If  a  case  involves  this  option,  the  Committee  suggests  substituting  the  following:  "without  the  consent  of 
the  owner  of  the  dwelling." 

5.  This  description  of  "tending  to  create  or  provoke  a  breach  of  the  peace"  was  adopted  in  1994  as 
a  substantial  shortening  of  that  provided  in  the  earlier  version  of  the  instruction.  For  more  detail,  see  Wis 
Jl-Criminal  1900,  Disorderly  Conduct,  and  the  Comment  to  that  instruction. 

Also  see  State  v.  Givens,  28  Wis. 2d  109,  135  N.W.2d  780  (1965),  upholding  the  constitutionality  of 
Wisconsin's  disorderly  conduct  statute  and  discussing  the  type  of  conduct  required  to  constitute  conduct 
engaged  in  under  circumstances  "tending  to  provoke  or  cause  a  disturbance." 

6.  State  v.  Van  Loh,  157  Wis.2d  91,  99,  458  N.W.2d  556  (Ct.  App.  1990). 
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7.  The  knowledge  element  is  based  on  the  rule  of  construction  provided  in  §  939.23(3): 
"'Intentionally'  means  that ...  the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make  his 
or  her  conduct  criminal  and  which  are  set  forth  after  the  word  'intentionally.'"  Because  "dwelling  of  another," 
"without  consent,"  and  "under  circumstances  tending  .  .  ."  all  follow  the  word  "intentionally"  in  §  943.14, 
the  instruction  requires  knowledge  of  those  facts. 
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1438  ENTRY  INTO  A  LOCKED  DWELLING  —  §  943.15 

Statutory  Definition  of  the  Crime 

Entry  into  a  locked  dwelling,  as  defined  in  §  943.15  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  enters  the  locked  and  enclosed  dwelling  of  another  without  the 
consent  of  the  owner  or  person  in  lawful  possession  of  the  premises. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  entered  the  dwelling  of  another. 

The  term  "dwelling"  means  the  (apartment)  (room)  (building)  or  other  structure 
in  which  a  person  makes  a  home.1 

2.  The  defendant  entered  the  dwelling  when  it  was  locked  and  enclosed. 

3 .  The  defendant  entered  the  dwelling  of  another  without  the  consent2  of  the  owner  or 
person  in  lawful  possession  of  the  premises. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1438  was  originally  published  in  1984  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  December  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

This  instruction  is  for  a  violation  of  §  943.15  which  prohibits  entry  without  consent  into  a  "locked  and 
enclosed  building,  dwelling  or  room  of  another."  The  model  instruction  is  drafted  for  charges  involving  entry 
into  a  dwelling.  The  statute  also  prohibits  entry  into  a  locked  or  posted  construction  site. 

1.  The  definition  of  "dwelling"  is  based  on  the  one  used  in  Wis  Jl-Criminal  1437  Criminal  Trespass 
to  Dwellings.  Regarding  what  constitutes  "entry"  for  the  purposes  of  burglary,  see  note  3,  Wis 
Jl-Criminal  1421. 

2.  Entry  is  "without  consent"  if  there  was  no  consent  in  fact  or  if  the  consent  was  given  under  the 
circumstances  identified  in  §  939.22(48)(a)-(c).  Also  see,  Wis  Jl-Criminal  948. 
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1439  CRIMINAL  TRESPASS  TO  A  MEDICAL  FACILITY  —  §  943.145 

Statutory  Definition  of  the  Crime 

Criminal  trespass  to  a  medical  facility,  as  defined  in  §  943.145  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  enters  a  medical  facility  without  the 
consent  of  some  person  lawfully  upon  the  premises,  under  circumstances  tending  to  create 
or  provoke  a  breach  of  the  peace. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  entered  a  medical  facility. 

"Medical  facility"  means  a  hospital  or  a  clinic  or  office  that  is  used  by  a  licensed 
physician.' 

"Intentionally"  requires  that  the  defendant  had  the  purpose  of  entering  a  medical 
facility.2 

2.  The  defendant  entered  a  medical  facility  without  the  consent  of  someone  lawfully 
upon  the  premises. 

The  phrase  "without  consent"  means  that  there  was  no  consent  in  fact.3 

ADD  THE  FOLLOWING  IF  SUPPORTED  BY  THE  EVIDENCE 
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[The  general  consent  given  to  the  public  to  enter  a  business  premise  is  not  for 
all  things  and  all  purposes  but  is  conditioned  by  the  purpose  of  doing  business  in  the 
area  set  aside  for  that  purpose.]4 

3.  The  defendant  entered  a  medical  facility  under  circumstances  tending  to  create  or 
provoke  a  breach  of  the  peace. 

It  is  not  necessary  that  an  actual  breach  of  the  peace  occurred  as  a  result  of 
defendant's  conduct.  The  term  "breach  of  the  peace"  includes  all  violations  of  peace 
and  order.  It  may  consist  of  an  act  of  violence  or  an  act  likely  to  produce  violence. 
It  may  consist  of  profane  and  abusive  language  by  one  toward  another.  To  constitute 
criminal  trespass  to  a  medical  facility,  the  entry  must  be  done  under  circumstances 
tending  to  create  or  provoke  a  breach  of  the  peace.5 

4.  The  defendant  knew  that  the  entry  into  a  medical  facility  was  made  without  consent 
and  under  circumstances  likely  to  provoke  a  breach  of  the  peace.6 

Deciding  About  Purpose  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  purpose  and  knowledge.  Purpose  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  purpose  and 
knowledge. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1439  was  originally  published  in  1988  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  December  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

Section  943.145  was  created  by  1985  Wisconsin  Act  56,  the  "Abortion  Prevention  and  Family 
Responsibility  Act  of  1985."  The  constitutionality  of  §  943.145  was  upheld  in  State  v.  Migliorino,  150 
Wis. 2d  513,  525-35,  442  N.W.2d  36  (1989). 

State  v.  Horn.  139  Wis.2d  473,  407  N.W.2d  854  (1987),  involved  a  protest  at  a  facility  providing 
abortions  and  other  medical  services  that  took  place  before  the  enactment  of  §  943.145.  Horn  and  others 
were  charged  with  criminal  trespass  to  land  under  §  943.13  for  their  conduct  protesting  the  performance  of 
abortions  at  the  Fox  Valley  Reproductive  Health  Care  Center.  The  supreme  court  held  that  the  trial  court 
correctly  refused  to  instruct  the  jury  on  or  allow  evidence  in  support  of  a  "free  speech"  defense.  Neither  the 
First  Amendment  nor  the  Wisconsin  Constitution  protects  free  speech  on  private  property  (see  Jacobs  v. 
Major.  139  Wis. 2d  492,  407  N.W.2d  832  (1987)),  so  there  was  no  legal  basis  for  the  defense. 

1 .  The  suggested  definition  is  based  on  the  one  provided  in  §  943. 145(1),  see  below,  which  includes 
cross-references  to  the  definition  of  "hospital"  under  §  50.33(2),  also  below.  The  §  943.145(1)  definition 
also  includes  cross-references  to  the  licensing  requirements  for  physicians  found  in  Chapter  448  and  the  rules 
of  the  medical  examining  board  which  apply  to  clinics  and  offices. 

Regarding  the  cross-reference  to  "rules  of  the  medical  examining  board,"  see  State  v.  Migliorino,  150 
Wis.2d  513,  522-24,  442  N.W.2d  36  (1989). 

2.  Section  939.23(3). 

3.  Section  939.22(48).  Also  see  Wis  Jl-Criminal  948. 

4.  In  State  v.  Migliorino.  1 70  Wis. 2d  576,  592,  489  N.  W.2d  678  (Ct.  App.  1992),  the  court  approved 
an  addition  to  the  definition  of  "without  consent"  like  the  one  provided  in  brackets.  The  court  held  that  the 
rule  reflected  in  the  instruction,  based  on  the  rule  applicable  in  burglary  cases,  also  applies  to  §  943. 145.  1 50 
Wis.2d  513,  535-37  (citing  Levesque  v.  State.  63  Wis. 2d  412,  217  N.W.2d  317  (1974),  a  case  involving 
"entry  without  consent"  under  the  burglary  statute).  See  the  discussion  in  note  4,  Wis  Jl-Criminal  1421 . 
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5.  This  description  of  "tending  to  create  or  provoke  a  breach  of  the  peace"  is  based  on  the  one  used 
in  Wis  Jl-Criminal  1437,  Criminal  Trespass  to  Dwellings.  For  more  detail,  see  Wis  Jl-Criminal  1900, 
Disorderly  Conduct,  and  the  Comment  to  that  instruction. 

The  focus  of  this  element  is  on  the  circumstances  at  the  time  of  the  entry  and  requires  a  case-by-case 
analysis.  State  v.  Migliorino,  170  Wis. 2d  576,  592,  489  N.W.2d  678  (Ct.  App.  1992)  (citing  with  approval 
the  elements  set  forth  in  this  instruction  and  also  concluding  that  the  standards  applicable  to  disorderly 
conduct  offenses  apply  to  this  offense  as  well). 

Also  see  State  v.  Givens.  28  Wis. 2d  109,  135  N.W.2d  780  (1965),  upholding  the  constitutionality  of 
Wisconsin's  disorderly  conduct  statute  and  discussing  the  type  of  conduct  required  to  constitute  conduct 
engaged  in  under  circumstances  which  "tends  to  provoke  or  cause  a  disturbance." 

6.  When  "intentionally"  is  used  in  a  criminal  statute,  it  requires  a  purpose  to  achieve  the  result 
specified  and  knowledge  of  all  facts  necessary  to  make  the  conduct  criminal  and  which  follow  the  word 
"intentionally"  in  the  statute.  Section  939.23(3). 
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1441  THEFT  —  §  943.20(l)(a) 

Statutory  Definition  of  the  Crime 

Theft,  as  defined  in  §  943. 20(  1  )(a)  of  the  Criminal  Code  of  Wisconsin,  is  committed  by 
one  who  intentionally  (takes  and  carries  away)  (uses)  (transfers)  (conceals)  (retains 
possession  of)1  movable  property  of  another  without  consent  and  with  intent  to  deprive  the 
owner  permanently  of  possession  of  the  property. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  took  and  earned  away  movable  property  of  another.2 

The  term  "intentionally"  means  that  the  defendant  must  have  had  the  mental 
purpose  to  take  and  carry  away  property.3 

"Movable  property"  means  property  whose  physical  location  can  be  changed.4 

2 .  The  owner  of  the  property  did  not  consent5  to  taking  and  carrying  away  the  property. 

3.  The  defendant  knew  that  the  owner  did  not  consent.6 

4.  The  defendant  intended  to  deprive  the  owner  permanently  of  the  possession  of  the 
property. 
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Deciding  About  Knowledge  and  Intent 

You  cannot  look  into  a  person's  mind  to  find  knowledge  and  intent.  Knowledge  and 
intent  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any, 
and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  knowledge  and  intent.7 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  theft  have  been 

proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  FELONY  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE  WOULD 
SUPPORT  A  FINDING  THAT  THE  VALUE  WAS  MORE  THAN  THE  AMOUNT 
STATED  IN  THE  QUESTION.  SEE  WIS  JI-CRIMINAL  144 IB  FOR  OTHER 
PENALTY-INCREASING  FACTS.8 

[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

("Was  the  value  of  property  stolen  more  than  $100,000?" 

Answer:  "yes"  or  "no.") 

("Was  the  value  of  property  stolen  more  than  $10,000?" 

Answer:  "yes"  or  "no.") 

("Was  the  value  of  property  stolen  more  than  $5,000?" 

Answer:  "yes"  or  "no.") 
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("Was  the  value  of  property  stolen  more  than  $2,500?" 

Answer:  "yes"  or  "no.") 

"Value"  means  the  market  value  of  the  property  at  the  time  of  the  theft  or  the 
replacement  cost,  whichever  is  less.9 

Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the 

value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 

ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  MORE  THAN 
ONE  THEFT  FROM  THE  SAME  OWNER  "PURSUANT  TO  A  SINGLE  INTENT 
AND  DESIGN,"  AS  PROVIDED  IN  §  97L36(3)(a).10 

[In  determining  the  value  of  the  property  stolen,  you  may  consider  all  thefts  that  you 

are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed  by  the 

defendant  pursuant  to  a  single  intent  and  design.]. 


COMMENT 

Wis  Jl-Criminal  1441  was  originally  published  in  1966  and  revised  in  1977,  1987,  1991,  1999,  2000, 
2002,  2003,  2006,  and  2009.  This  revision  was  approved  by  the  Committee  in  June  2018;  it  updated  the  text 
and  footnote  8  to  reflect  a  new  penalty  category. 

This  instruction  is  for  violations  of  §  943. 20(  l)(a).  The  basic  offense  is  a  Class  A  misdemeanor.  The 
penalty  increases  to  a  felony  if  the  value  of  the  stolen  property  exceeds  specified  amounts.  See  footnote  8, 
below.  This  amount  was  increased  to  $2,500  by  200 1  Wisconsin  Act  1 6,  effective  date:  September  1 , 200 1 , 
and  changed  again  by  2001  Wisconsin  Act  109.  The  penalty  increases  to  a  Class  D  felony  in  six  situations 
specified  in  sub.  (3)(d),  which  are  addressed  by  Wis  Jl-Criminal  144 IB. 

For  a  general  discussion  of  past  and  current  Wisconsin  theft  statutes,  see  Melli  &  Remington,  "Theft-A 
Comparative  Analysis,"  1954  Wis.  L.  Rev.  253;  Baldwin,  "Criminal  Misappropriations  in  Wisconsin — Part 
I,"  44  Marq.  L.  Rev.  253  (1960-61). 

See  §§  971.32,  971.33,  and  971.36  with  respect  to  pleading,  evidence,  subsequent  prosecutions,  and 
what  constitutes  "ownership"  and  "possession"  in  theft  cases.  Prosecuting  more  than  one  theft  as  a  single 
crime  under  §  971.36(3)  is  addressed  in  connection  with  the  determination  of  the  value  of  stolen  property 
in  bracketed  material  at  the  end  of  the  instruction. 
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Charging  ten  counts  of  theft  and  five  counts  of  concealing  stolen  property  for  taking  ten  firearms  during 
a  burglary  and  concealing  five  of  them  does  not  violate  rules  prohibiting  multiple  charges.  State  v.  Trawitzki, 
2001  WI  77,  244  Wis.2d  523,  628  N.W.2d  801.  "[T]he  theft  and  concealment  of  each  firearm  increases  the 
danger  posed  to  society.  Accordingly,  it  is  appropriate  to  punish  the  taking  and  the  concealing  of  each 
firearm  separately."  2001  WI  77  ]f36. 

1 .  One  of  the  five  alternatives  in  parentheses  should  be  selected.  The  rest  of  the  instruction  is  drafted 
for  a  case  where  the  act  is  alleged  to  be  "takes  and  carries  away,"  which,  in  the  Committee's  judgment,  is  the 
most  commonly  charged  alternative. 

In  State  v.  Genova,  77  Wis.2d  141,  252  N.W.2d  380  (1977),  the  Wisconsin  Supreme  Court  approved 
the  construction  of  the  theft  statute  adopted  in  this  instruction.  A  theft  charge  had  been  dismissed  on  the 
basis  that  the  complaint  charged  only  that  the  defendant  had  transferred  property  and  not  that  he  had  taken 
the  property  and  transferred  it.  The  supreme  court  held  that  the  complaint  had  been  sufficient  in  charging 
only  "transfer."  The  statute  should  be  read  as  though  the  following  "ors"  appeared  in  it:  takes  and  carries 
away,  or  uses,  or  transfers,  or  conceals,  or  retains.  A  violation  of  the  statute  need  not  include  a  taking  from 
the  owner. 

2.  Define  "property  of  another"  if  necessary.  The  term  is  defined  as  follows  in  §§  939.22(28)  and 
943.20(2)(c): 

939.22(28)  "Property  of  another"  means  property  in  which  a  person  other  than  the  actor  has  a  legal 
interest  which  the  actor  has  no  right  to  defeat  or  impair,  even  though  the  actor  may  also  have  a 
legal  interest  in  the  property. 

943.20(2)(c)  "Property  of  another"  includes  property  in  which  the  actor  is  a  co-owner  and  property 
of  a  partnership  of  which  the  actor  is  a  member,  unless  the  actor  and  the  victim  are  husband  and 
wife. 

3.  "Intentionally"  also  is  satisfied  if  the  person  "is  aware  that  his  or  her  conduct  is  practically  certain 
to  cause  [the]  result."  In  the  context  of  this  offense,  it  is  unlikely  that  the  "practically  certain"  alternative  will 
apply  so  it  has  been  left  out  of  the  text  of  the  instruction.  See  Wis  Jl-Criminal  923B  for  an  instruction  that 
includes  that  alternative. 

4.  This  is  based  on  the  definition  of  "movable  property"  in  §  943.20(2)(a)  which  provides: 

(a)  "Movable  property"  is  property  whose  physical  location  can  be  changed,  without  limitation 
including  electricity  and  gas,  documents  which  represent  or  embody  intangible  rights,  and  things 
growing  on,  affixed  to  or  found  in  land. 

Section  943.20(2)  defines  "property"  as  follows: 

(b)  "Property"  means  all  forms  of  tangible  property,  whether  real  or  personal,  without  limitation 
including  electricity,  gas  and  documents  which  represent  or  embody  a  chose  in  action  or  other 
intangible  rights. 

5.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
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"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

6.  Knowledge  that  the  taking  was  without  consent  is  required  because  the  definition  of  this  offense 
begins  with  the  word  "intentionally."  Section  939.23(3)  provides  that  the  word  "intentionally"  requires 
"knowledge  of  those  facts  which  are  necessary  to  make  [the]  conduct  criminal  and  which  are  set  forth  after 
the  word  'intentionally'"  in  the  statute. 

7.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases.  The 
complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923A. 

8.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis.  104, 
81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it  determines  the 
range  of  permissible  penalties  and  should  be  established  "beyond  a  reasonable  doubt."  The  Committee 
concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to  value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-200 1  legislative  session.  The 
amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1,  2003], 

A  new  category  -  value  exceeding  $100,000  -  was  added  by  2017  Wisconsin  Act  287  [effective  date: 
April  18,  2018].  The  penalties  provided  in  subs.  (3)(a)  through  (cm)  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  1  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony; 

-  if  the  value  of  the  property  exceeds  $10,000  but  not  $100,000,  the  offense  is  a  Class  G  felony;  and, 

-  if  the  value  of  the  property  exceeds  $100,000,  the  offense  is  a  Class  F  felony. 

2007  Wisconsin  Act  64  [effective  date:  March  26,  2008]  added  the  following  to  §  943.20(2)(d):  "If  the 
property  stolen  is  scrap  metal,  as  defined  in  s.  134.405(l)(f),  'value'  also  includes  any  costs  that  would  be 
incurred  in  repairing  or  replacing  any  property  damaged  in  the  theft  or  removal  of  the  scrap  metal." 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  penalty  categories;  it  is  no  defense  that  the 
value  was  actually  greater  than  the  amount  alleged.  More  than  one  question  may  be  presented  to  the  jury, 
however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for  example,  that  the  value  did  not  exceed 
$10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be  submitted. 

The  other  facts  that  increase  the  penalty  to  the  felony  level  are  addressed  in  Wis  Jl-Criminal  1441B. 

9.  This  is  the  most  often  used  part  of  the  definition  of  "value"  provided  in  §  943.20(2)(d).  The  full 
definition  as  amended  by  2007  Wisconsin  Act  64  and  201 1  Wisconsin  Act  194,  reads  as  follows: 

Except  as  otherwise  provided  in  this  paragraph,  "value"  means  the  market  value  at  the  time  of  the 

theft  or  the  cost  to  the  victim  of  replacing  the  property  within  a  reasonable  time  after  the  theft, 
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whichever  is  less.  If  the  property  stolen  is  a  document  evidencing  a  chose  in  action  or  other 
intangible  right,  "value"  means  either  the  market  value  of  the  chose  in  action  or  other  right  or  the 
intrinsic  value  of  the  document,  whichever  is  greater.  If  the  property  stolen  is  scrap  metal,  as 
defined  in  s.  134.405(  l)(f),  or  "plastic  bulk  merchandise  container"  as  defined  in  s. 
134.405(l)(em),  "value"  also  includes  any  costs  that  would  be  incurred  in  repairing  or  replacing 
any  property  damaged  in  the  theft  or  removal  of  the  scrap  metal  or  plastic  bulk  merchandise 
container.  If  the  thief  gave  consideration  for,  or  had  a  legal  interest  in,  the  stolen  property,  the 
amount  of  such  consideration  or  value  of  such  interest  shall  be  deducted  from  the  total  value  of  the 
property. 

The  Wisconsin  Supreme  Court  in  Sartin  v.  State,  44  Wis.2d  138,  170  N.W.2d  727  (1969),  a  theft  case, 
refused  to  adopt  either  a  retail  or  wholesale  value  definition  of  the  term  "value."  It  is  felt  that  in  the  theft 
statute,  "[t]he  statutory  scheme  clearly  contemplates  a  determination  of  the  cost  of  replacement  to  the 
victim."  Sartin  at  149. 

1 0.  Section  97 1 .36  sets  forth  a  number  of  rules  relating  to  the  pleading  and  prosecution  of  theft  cases. 
Subsection  (3)  allows  the  prosecution  of  more  than  one  theft  as  a  single  crime  under  certain  circumstances: 

(3)  In  any  case  of  theft  involving  more  than  one  theft,  all  thefts  may  be  prosecuted  as  a  single 
crime  if: 

(a)  The  property  belonged  to  the  same  owner  and  the  thefts  were  committed  pursuant  to  a  single 
intent  and  design  or  in  execution  of  a  single  deceptive  scheme; 

(b)  The  property  belonged  to  the  same  owner  and  was  stolen  by  a  person  in  possession  of  it;  or 

(c)  The  property  belonged  to  more  than  one  owner  and  was  stolen  from  the  same  place  pursuant 
to  a  single  intent  and  design. 

The  material  in  the  instruction  addresses  the  situation  defined  in  subsec.  (3)(a):  more  than  one  theft 
from  the  same  owner,  pursuant  to  a  single  intent  and  design.  There  is  no  Wisconsin  case  law  interpreting 
this  aspect  of  §  97 1 .36.  But  the  Committee's  conclusion  that  it  may  be  dealt  with  most  effectively  as  part  of 
the  value  question  is  supported  by  the  case  law  on  related  issues,  as  described  below. 

State  v.  Spraggin,  7 1  Wis.2d  604,  239  N.  W.2d  297  ( 1 976),  dealt  with  the  receipt  of  several  articles  of 
stolen  property.  Spraggin  was  charged  with  a  felony  offense,  based  on  the  receipt  of  multiple  stolen  articles 
(valued  at  more  than  $500)  at  one  time.  The  applicable  statute,  §  943.34,  did  not  have  a  provision  like 
§  97 1 .36,  so  the  court  held  that  lumping  multiple  articles  together  was  proper  only  if  they  were  received  at 
one  time.  If  there  were  separate  receipts,  separate  misdemeanor  charges  would  have  been  required,  and  a 
felony  charge  could  not  be  supported.  The  case  was  presented  to  the  jury  as  a  felony,  but  the  jury  found  the 
value  of  the  goods  received  as  $180.  The  court  entered  judgment  on  the  basis  of  the  felony  conviction, 
apparently  relying  on  the  prosecutor's  contention  that  a  25-inch  color  TV  was  worth  more  than  $500.  The 
supreme  court  reversed,  holding  that,  at  most,  two  misdemeanors  were  committed. 

The  Spraggin  court  held  that  presenting  the  case  to  the  jury  solely  as  a  felony  "was  in  effect  a  decision 
on  the  grade  of  the  offense,  which  is  clearly  an  issue  only  for  the  jury."  (81  Wis.2d  604,  615,  citing  State 
v.  Heyroth,  the  case  holding  that  finding  value  in  a  theft  case  is  for  the  jury.)  The  court  went  on  to  point  out 
that  there  are  optional  ways  of  proceeding  in  a  case  like  this: 
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Since  variances  between  the  allegations  and  the  proof  may  be  beyond  the  control  of  the  state,  see: 
People  v.  Smith  (1945),  26  Cal. 2d  854,  161  Pac.2d  941;  State  v.  Niehuser  (Or.  App.  1975),  533 
Pac.2d  834;  People  v.  Roberts  (1960),  182  Cal. App. 2d  431,  6  Cal.  Rptr.  161,  one  option  is  to 
charge  in  the  alternative.  Likewise,  the  defense  could  request,  or  the  state  on  its  own,  could  submit 
the  alternative  charges  of  a  single  or  multiple  receptions,  when,  as  in  cases  of  lesser  included 
charges,  see:  Devroy  v.  State  ( 1942),  239  Wis.2  466,  I  N.W.2d  875;  State  v.  Melvin  (1970),  49 
Wis.2d  246,  181  N.W.2d  490,  a  reasonable  view  of  the  evidence  reveals  that  there  is  a  reasonable 
basis  for  conviction  on  either.  With  the  alternatives  phrased  in  terms  of  separate  or  joint  receptions 
of  multiple  stolen  items,  the  jury  may  decide  on  the  evidence  and  thereafter  grade  the  offense 
through  the  establishment  of  value. 

71  Wis.2d  604,616-17. 

Submitting  the  issue  to  the  jury  seems  to  be  required  by  the  Spraggin  case  because  it  goes  to  "the  grade 
of  the  offense."  This  is  consistent  with  the  position  the  Committee  has  taken  in  similar  situations  in  the  past: 
if  a  fact  determines  whether  a  different  range  of  penalties  applies  (e.g.,  changes  a  crime  from  a  misdemeanor 
to  a  felony  or  from  one  class  of  felony  to  another),  it  is  for  the  jury;  if  a  fact  only  influences  the  length  of 
possible  sentence  within  a  statutory  range,  it  is  for  the  judge. 

The  Committee  concluded  that  it  would  be  more  effective,  or  at  least  more  efficient,  to  leave  the 
multiple  item  decision  for  the  value  question  alone.  The  instruction  for  the  offense  can  be  used  without 
change  for  either  a  misdemeanor  or  a  felony  charge.  If  satisfied  that  the  offense  was  committed  with  regard 
to  "any  property,"  the  jury  should  find  the  defendant  guilty.  Then,  in  determining  value,  the  jury  is  instructed 
to  "consider  all  thefts  you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed 
by  the  defendant  pursuant  to  a  single  intent  and  design." 
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1441A  DETERMINING  VALUE  IN  THEFT  CASES 


INSTRUCTION  WITHDRAWN 


COMMENT 

Wis  Jl-Criminal  1441A  was  originally  published  in  1987  and  revised  in  1989  and  1992.  It  was 
withdrawn  in  2001  when  the  questions  relating  to  determining  value  were  added  to  the  instructions  for  the 
theft  offenses. 
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1441 B  THEFT:  PENALTY  FACTORS  —  §  943.20(3)(d)  and  (3)(e) 

ADD  ONE  OF  THE  FOLLOWING  QUESTIONS  IF  FELONY  THEFT  IS 
CHARGED  AND  THE  EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  A 
PENALTY  FACTOR  SET  FORTH  IN  SUB.  (3)(d)  OR  (3)(e)  IS  ESTABLISHED. 


If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

FOR  CHARGES  UNDER  SUB.  (3)(d)l. 

["Was  the  property  taken  a  domestic  animal?"]1 

FOR  CHARGES  UNDER  SUB.  (3)(d)3. 


["Was  the  property  taken  from  a  building  which  has  been  destroyed  or  left  unoccupied 


because  of  physical  disaster,  riot,  bombing  or  the  proximity  of  battle?"]2 

FOR  CHARGES  UNDER  SUB.  (3)(d)4. 

["Was  the  property  taken  after  physical  disaster,  riot,  bombing  or  the  proximity  of  battle 
has  necessitated  its  removal  from  a  building?"]3 

FOR  CHARGES  UNDER  SUB.  (3)(d)5. 

["Was  the  property  taken  a  firearm?"4 

"Firearm"  means  a  weapon  that  acts  by  the  force  of  gunpowder.] 

FOR  CHARGES  UNDER  SUB.  (3)(d)6. 

["Was  the  property  taken  from  (an  individual  at  risk)  (a  patient  or  resident  of  a  (name 
type  of  facility  under  s.  940.295(2))  )?"f 
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FOR  CHARGES  UNDER  SUB.  (3)(e). 

["Was  the  property  taken  from  (the  person  of  another)  (a  corpse)?"]6 
[This  requires  that  the  property  was  taken  from  the  body  of  the  person  in  possession  of 
the  property.] 

Before  you  may  answer  the  question  "yes,"  you  must  be  satisfied  beyond  a  reasonable 
doubt  that  the  answer  to  the  question  is  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 


COMMENT 

Wis  Jl-Criminal  144 IB  was  originally  published  in  1999  and  revised  in  2002,  2003  and  2008.  This 
revision  was  approved  by  the  Committee  in  June  2018;  it  made  an  editorial  correction  and  added  to 
footnote  6. 

This  instruction  addresses  the  six  penalty-increasing  factors  set  forth  in  §  943 .20(3)(d)  and  (e).  Theft 
from  person  -  set  forth  in  subdiv.  (3)(e)  -  was  formerly  covered  by  a  separate  instruction,  Wis 
Jl-Criminal  1442,  but  that  instruction  has  been  withdrawn  in  favor  of  including  all  the  factors  together  in  this 
instruction.  Each  of  the  factors  in  sub.  (3)(d)  increases  the  penalty  to  a  Class  H  felony;  theft  from  person 
under  sub.  (3)(e)  is  a  Class  G  felony.  Section  943.20(3)(d),  as  amended  by  2001  Wisconsin  Act  109. 

As  with  the  value  question  in  theft  cases,  see  Wis  Jl-Criminal  1441,  the  Committee  recommends  that 
these  factors  be  presented  to  the  jury  in  the  form  of  a  special  question.  The  following  form  is  suggested  for 
the  verdict: 

We,  the  jury,  find  the  defendant  guilty  of  theft  under  Wis.  Stat.  §  943.20,  at  the  time  and  place 

charged  in  the  information. 

We,  the  jury,  find  the  defendant  not  guilty. 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

"Was  the  property  taken  (repeat  the  essential  facts  in  the  question)  ?" 

1.  This  is  the  factor  in  subdiv.  1 .  of  §  943.20(3)(d).  "Domestic  animal"  is  defined  as  follows  for  the 
purposes  of  Chapter  174:  "Domestic  animal"  includes  livestock,  dogs,  and  cats."  §  1 74.00  l(2g). 

2.  This  is  the  factor  set  forth  in  subdiv.  3.  of  §  943.20(3)(d). 
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3.  This  is  the  factor  set  forth  in  subdiv.  4.  of  §  943.20(3)(d). 

4.  This  is  the  factor  in  subdiv.  5.  of  §  943.20(3)(d).  The  definition  of  "firearm"  in  the  next  sentence 
is  the  standard  one  used  in  the  uniform  instructions.  It  is  based  on  Harris  v.  Cameron.  81  Wis.  239,  5 1  N.W. 
437  (1892). 

5.  These  are  the  factors  set  forth  in  subdiv.  6.  of  §  943.20(3)(d).  The  facilities  "under  s.  940.295(2)" 
include  a  variety  of  facilities,  most  of  which  involve  providing  health  care  or  related  services.  See  note  1, 
Wis  Jl-Criminal  1271.  2005  Wisconsin  Act  388  changed  the  reference  to  "individual  at  risk"  from 
"vulnerable  adult."  "Individual  at  risk"  is  defined  as  follows  in  §  940.20(2)(ae):  '"Individual  at  risk'  means 
an  elder  adult  at  risk  or  an  adult  at  risk."  Section  943.20(2)(a)  provides  that  "'Adult  at  risk'  has  the  meaning 
given  in  s.  55.0 1  ( le)."  Section  943.20(2)(ad)  provides  that  "’Elder  adult  at  risk'  has  the  meaning  provided 
in  s.  46.90(  1  )(br)."  Definitions  based  on  those  cross  references,  which  also  apply  to  violations  of  §  940.285, 
are  provided  in  Wis  Jl-Criminal  1268. 

6.  These  are  the  factors  in  §  943.20(3)(e).  The  explication  of  "from  the  person"  in  the  next  sentence 
is  what  was  formerly  provided  in  Wis  Jl-Criminal  1 442,  Theft  From  Person.  In  State  v.  Hughes,  2 1 8  Wis. 2d 
538,  548,  582  N.W. 2d  49  (Ct.  App.  1 998),  the  court  concluded  that  "theft  'from  the  person'  encompasses  the 
taking  of  property  from  the  wheelchair  of  one  sitting  in  the  wheelchair  at  the  time  of  the  taking."  Hughes 
did  not  state  a  generally  applicable  definition  of  "from  the  person"  and  expressly  provided  that  the  court 
"refrain[ed]  from  embracing  either  a  narrow  or  broad  standard  that  would  necessarily  apply  to  other  factual 
situations."  2 1 8  Wis. 2d  538,  548,  note  1 0.  Also  see,  State  v.  Graham,  2000  WI  App  1 38,  237  Wis. 2d  620, 
614  N.W. 2d  504,  finding  the  evidence  sufficient  to  prove  "theft  from  person";  and  State  v.  Tidwell,  2009  WI 
App  153,  321  Wis. 2d  596,  774  N.W. 2d  650,  finding  the  evidence  sufficient  to  prove  "attempted  theft  from 
person." 

"'Corpse'  means  the  dead  body  of  a  human  being."  American  Heritage  Dictionary  of  the  English 
Language,  3rd  Edition,  1992. 
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1442  THEFT  FROM  PERSON  -  §  943.20(l)(a)  and  (3)(d)2. 

[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1442  was  originally  published  in  1981  and  revised  in  1991.  It  was  withdrawn  in 
1999  when  theft  from  person  was  included  in  Wis  Jl-Criminal  1441B,  an  instruction  that  adds  a  special 
question  for  use  when  any  of  the  penalty-increasing  factors  in  §  943.20(3)(d)  are  involved. 
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1443  THEFT  BY  CONTRACTOR  —  §§  779.02(5)  and  943.20(l)(b) 

Statutory  Definition  of  the  Crime 

Theft  by  contractor,  as  defined  in  §  779.02(5)  of  the  Wisconsin  Construction  Lien  Law 
and  in  §  943.20(l)(b)  of  the  Criminal  Code  of  Wisconsin,  is  committed  by  one  who,  under 
an  agreement  for  the  improvement  of  land,  receives  money  from  the  owner,  and  who, 
without  consent  of  the  owner,  contrary  to  his  or  her  authority,  intentionally  uses  any  of  the 
money  for  any  purpose  other  than  the  payment  of  claims  due  or  to  become  due  from  the 
defendant  for  labor  or  materials  used  in  the  improvements  before  all  claims1  are  paid2  [in 
full]  [or]  [proportionally  in  cases  of  deficiency]. ' 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  entered  into  an  oral  or  written  agreement  for  the  improvement  of 
land. 

(Building)  (Repairing)  (Altering)  ( _ )  a  (house)  (garage)  ( _ ) 

is  an  improvement  of  land.4 

2.  The  defendant  received  money  from  the  owner  under  the  agreement  for  the 
improvement  of  land. 
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[“Owner”  means  the  owner  of  any  interest  in  land  who,  personally  or  through 
an  agent,  enters  into  a  contract  for  the  improvement  of  the  land.]  '' 

3.  The  defendant  intentionally  used  any  of  the  money  for  a  purpose  other  than  the 
payment  of  claims  due  or  to  become  due  from  the  defendant  for  labor  or  materials 
used  in  the  improvements  before  all  claims  were  paid  [in  full]6  [proportionally  in 
cases  of  deficiency].7 

4.  The  use  of  the  money  was  without  the  consent  of  the  owner  of  the  land  and  contrary 
to  the  defendant’s  authority. 

5.  The  defendant  knew  that  the  use  of  the  money  was  without  the  consent  of  the 
owner  of  the  land  and  contrary  to  the  defendant’s  authority.8 

Deciding  About  Knowledge  and  Intent 

You  cannot  look  into  a  person’s  mind  to  find  knowledge  and  intent.  Knowledge  and 
intent  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if 
any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  knowledge  and 
intent.9 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  theft  by 
contractor  have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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IF  FELONY  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE  WOULD 
SUPPORT  A  FINDING  THAT  THE  VALUE  WAS  MORE  THAN  THE 
AMOUNT  STATED  IN  THE  QUESTION.10 

[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

(“Was  the  value  of  the  money  used  more  than  $100,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $10,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $5,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $2,500?” 

Answer:  “yes”  or  “no.”) 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt  that 

the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 

ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  MORE  THAN 
ONE  THEFT  FROM  THE  SAME  OWNER  “PURSUANT  TO  A  SINGLE 
INTENT  AND  DESIGN,”  AS  PROVIDED  IN  §  971.36(3)(a).n 

[In  determining  the  value  of  the  property  stolen,  you  may  consider  all  thefts  that 

you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed 

by  the  defendant  pursuant  to  a  single  intent  and  design.] 
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COMMENT 

Wis  Jl-Criminal  1443  was  originally  published  in  1976  and  revised  in  1985,  1991,  1994,  2002,  2003, 
2006,  2007,  and  2014.  The  2014  revision  added  references  to  proportional  payment  in  cases  of  deficiency 
to  the  text  at  footnotes  3  and  7.  This  revision  was  approved  by  the  Committee  in  February  20 1 9;  it  updated 
the  text  and  footnote  10  to  reflect  a  new  penalty  category. 

This  instruction  is  for  violations  of  §§  779.02(5)  and  943. 20(  1  )(b).  The  basic  offense  is  a  Class  A 
misdemeanor.  The  penalty  increases  to  a  felony  if  the  value  of  the  money  used  exceeds  specified  levels. 
This  amount  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date:  September  1,  2001,  and 
changed  again  by  2001  Wisconsin  Act  109.  See  footnote  10,  below. 

Section  779.02(5)  provides  that  any  use  by  a  contractor  of  money  paid  for  improvements  except  to  pay 
the  claims  of  those  who  furnished  labor  and  materials  is  theft  and  is  “punishable  under  sec.  943.20.” 
Longstanding  Wisconsin  case  law  has  interpreted  this  offense  and  the  reference  to  sec.  943.20  as  not  simply 
a  reference  to  the  penalty  provision  but  rather  to  the  definition  of  theft  by  trustee  under  sec.  943.20(1  )(b), 
thereby  incorporating  the  elements  of  that  offense.  Pauly  v.  Keebler,  175  Wis.  428,  185  N.W.2d  554 
(1921);  State  v.  Halverson.  32  Wis.2d  503,  145  N.W.2d  749  (1966). 

The  history  and  development  of  this  offense  were  traced  in  footnote  9  to  the  1976  version  of  J 1-1 443. 
It  explained  the  early  cases  as  follows: 

9.  This  instruction  on  the  nature  of  theft  by  a  contractor  demonstrates  that  it  is  a  sophisticated 
cousin  of  ordinary  embezzlement.  The  relationship  between  a  misappropriation  by  a  contractor 
and  ordinary  embezzlement  was  first  made  clear  in  Pauly  v.  Keebler  (1921),  175  Wis.  428,  185 
N.W.  554.  At  that  time  the  misappropriation  by  a  contractor  was  called  “embezzlement”  (Wis. 

Stat.  §  3315(3)  (1921)),  which  corresponded  to  the  terminology  used  in  the  criminal  code  at  the 
time.  Wis.  Stat.  §  4418  (1921). 

In  Pauly,  supra,  the  court  indicated  that  the  elements  which  are  essential  to  an  ordinary 
embezzlement  conviction  may  be  implied  into  this  statute,  outside  the  criminal  code,  making 
misappropriations  by  contractors  illegal.  175  Wis.  at  436.  In  that  particular  case,  the  court 
implied  the  element  of  wrongful  intent  into  the  contractors  statute  because  such  intent  was  part 
of  the  ordinary  embezzlement  provisions  of  the  criminal  code.  Since  that  case,  nothing  has 
happened  which  indicates  that  the  court  or  the  legislature  intended  any  result  other  than  the 
inclusion  of  all  essential  elements  of  the  criminal  embezzlement  offense  in  the  offense  of  theft  by 
a  contractor.  In  fact,  the  available  evidence  tends  to  reaffirm  the  view  expressed  in  Pauly.  In 
1955,  the  legislature  passed  a  complete  revision  of  the  criminal  code  to  be  effective  July  1,  1956. 
Chapter  696,  Laws  of  Wisconsin  (Vol.  II,  1955).  In  section  943.20  of  the  code  revision  act,  the 
old  embezzlement  statute  was  revised  by  removing  the  word  “embezzlement”  and  replacing  it 
with  the  word  “theft,”  and  by  merging  it  with  other  misappropriation  laws  to  make  one 
multiparagraph  section  on  criminal  misappropriation.  Section  I  (943. 20(  1  )(b)).  Chapter  696, 

Laws  of  Wisconsin  (Vol.  II,  1955).  In  an  effort  to  keep  the  close  relationship  between  the  old 
embezzlement  law  and  the  embezzlement  by  contractors  provision  constant,  the  legislature  also 
amended  section  289.02(4)  to  change  the  word  “embezzlement”  to  “theft”  in  the  contractors 
statute.  Section  55  (289.02(4),  Chapter  696,  Laws  of  Wisconsin  (Vol.  II,  1955).  Furthermore, 
in  State  v.  Halverson,  (1966)  32  Wis. 2d  503,  154  N.W. 2d  739,  the  court  stated  that  the  statutes 
governing  what  used  to  be  known  as  embezzlement  in  the  criminal  code  and  a  statute  nearly 
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identical  to  the  theft  by  contractors  one  involved  here  (Wis.  Stat.  §  235.701  (1965))  were  to  be 
read  together.  In  the  Halverson  case,  the  court  also  indicated  that  the  trustee  referred  to  in  the 
criminal  code  provision  on  misappropriation  would  include  a  contractor  who  held  funds  advanced 
to  him  pursuant  to  the  trust  created  by  the  statute  in  his  hands.  Wis.  Stat.  §§  289.02(5)  or 
706.11(3). 

More  recent  cases  indicate  that  “criminal  intent,”  rather  than  “intent  to  defraud”  is  sufficient  to 
constitute  the  crime,  and  Wis  Jl-Criminal  1443  now  reflects  this  conclusion.  See  discussion  at  note  6, 
below. 


1 .  Section  779.02  applies  only  to  claims  that  are  “not  the  subject  of  a  bona  fide  dispute.”  If  there 
is  evidence  of  a  bona  fide  dispute  about  the  claims,  the  phrase  “not  the  subject  of  a  bona  fide  dispute” 
should  be  added  immediately  after  the  word  “claims.”  Also  see  note  6,  below. 

2.  The  statement  of  the  definition  of  the  offense  is  a  slightly  simplified  version  of  the  full  statutory 
text.  No  change  in  meaning  is  intended. 

In  cases  involving  mortgages,  “proceeds  of  any  mortgage”  may  be  used  in  place  of  “money”  and 
“mortgagee”  used  in  place  of  or  in  addition  to  “owner.”  The  changes  would  be  necessary  throughout  the 
instruction. 

3.  Use  the  first  phrase  in  brackets  when  there  is  no  issue  relating  to  proportional  payment  in  a  case 
involving  a  deficiency.  Use  the  second  phrase  in  brackets  when  there  is  an  issue  relating  to  proportional 
payment;  see  note  7,  below.  Use  both  phrases,  connected  with  “or,”  when  there  is  conflicting  evidence 
about  whether  the  case  involves  a  deficiency. 

4.  If  a  more  formal  definition  of  “improvement”  is  needed,  see  sec.  779.0 1  (2)(a)  which  provides  as 
follows: 

(a)  “Improve”  or  “improvement”  includes  any  building,  structure,  erection,  fixture,  demolition, 
alteration,  excavation,  filling,  grading,  tiling,  planting,  clearing  or  landscaping  which  is  built, 
erected,  made  or  done  on  or  to  land  for  its  permanent  benefit.  This  enumeration  is  intended  as 
an  extension  rather  than  a  limitation  of  the  normal  meaning  and  scope  of  “improve”  and 
“improvement.” 

5.  This  definition  is  adapted  from  the  one  found  in  sec.  779.0 1  (2)(c). 

6.  The  third  element  was  affirmed  as  a  correct  statement  of  the  law  in  State  v.  Sobkowiak,  173 
Wis. 2d  327,  336-39,  496  N.W.2d  620  (Ct.  App.  1992):  “The  intent  establishing  the  violation  is  the  intent 
to  use  moneys  subject  to  a  trust  for  purposes  inconsistent  with  the  trust!”  No  further  intent  -  to  defraud  or 
to  permanently  deprive  -  is  required.  See  note  8,  below,  which  Sobkowiak  cited  with  apparent  approval. 

If  there  is  evidence  in  the  case  that  the  unpaid  claims,  or  portions  of  the  unpaid  claims,  were  the  subject 
of  a  bona  fide  dispute,  add  the  following  as  a  second  paragraph  of  the  definition  of  the  third  element: 

The  third  element  also  requires  that  the  claims  for  labor  or  materials  were  not  the  subject  of  a  bona 
fide  dispute.  The  state  must  prove  either  that  there  was  no  bona  fide  dispute  about  the  claim  or,  that  aside 
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from  any  bona  fide  dispute,  the  defendant  failed  to  pay  claims  that  were  not  disputed.  A  “bona  fide 
dispute”  means  a  dispute  based  on  a  reasonable  belief  about  the  basis  for  or  the  amount  of  a  claim. 

7.  Use  this  bracketed  material  when  the  case  involves  a  deficiency  in  the  amount  available  to  pay 
the  lienholders.  In  this  situation,  §  779.02(5)  requires  that  the  trust  fund  money  be  paid  proportionally. 
See,  State  v.  Keyes.  2008  WI  54,  309  Wis.2d  5 1 6,  750  N.W.2d  30,  at  |24-34. 

8.  In  State  v.  Hess,  99  Wis.2d  22,  298  N.W.2d  1 1 1  (Ct.  App.  1980),  the  court  held  that  theft  by 
contractor  requires  only  “criminal  intent”  and  not  “intent  to  defraud.”  Hess  seems  to  indicate  the  “criminal 
intent”  boils  down  to  knowledge  that  the  defendant  is  in  the  position  of  trustee  and  that  he  or  she 
intentionally  uses  the  money  for  some  other  purpose  than  paying  the  suppliers.  Wis  Jl-Criminal  1443  is 
drafted  on  the  premise  that  using  the  funds  for  any  purpose  other  than  paying  off  the  lien  claimants  is  theft 
by  contractor.  This  position  is  consistent  with  Hess,  and  with  other  recent  cases:  State  v.  Blaisdell,  85 
Wis. 2d  172,  270  N.W.2d  69  (1978);  State  v.  Wolter.  85  Wis.2d  353,  270  N.W.2d  230  (Ct.  App.  1978). 

The  1976  version  of  Wis  Jl-Criminal  1443  included  a  sixth  element  which  emphasized  that  the 
defendant  must  act  with  intent  to  convert  the  funds  to  his  own  personal  use.  This  element  has  been 
eliminated  as  possibly  confusing  in  light  of  the  Hess,  Blaisdell,  and  Wolter  decisions  discussed  above.  The 
matter  is  not  as  clear  as  one  would  like,  since  Hess  and  Wolter  both  cite  the  1976  version  of  Wis  Jl-Criminal 
1443  with  approval  while  reaching  conclusions  that  are  arguably  inconsistent  with  the  instruction’s 
emphasis  on  “personal  use.”  The  Committee  takes  the  position  that  using  the  trust  fund  money  for  any 
purpose  other  than  paying  off  the  lienholders  is  “personal  use”  and  thus  the  sixth  element  in  the  1976 
instruction  was  redundant. 

This  note  was  cited  with  apparent  approval  in  State  v.  Sobkowiak,  note  6,  supra. 

In  Tri-Tech  Corp.  v,  Americomp  Services,  2002  WI  88,  254  Wis. 2d  418,  646  N.W.2d  822  -  a  civil 
case  -  the  court  referred  to  the  “six  elements”  of  theft  by  contractor  without  referring  to  this  instruction  or 
to  State  v.  Sobkowiak,  (see  note  6,  supra).  The  Committee  concluded  that  this  reference  did  not  require  a 
change  in  the  conclusion  that  the  offense  can  be  defined  with  five  elements  as  described  above. 

9.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923A. 

10.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  8 1  N.W.2d  56  (1957).  [In  the  context  of  this  offense,  the  “property”  is  the  money  used  for  purposes 
other  than  paying  the  claims  due.]  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it 
determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session. 
The  amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1,  2003], 
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A  new  category  -  value  exceeding  $100,000  -  was  added  by  2017  Wisconsin  Act  287  [effective  date: 
April  18.  2018],  The  penalties  provided  in  subs.  (3)  (a)  through  (cm)  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony;  and, 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony;  and, 

-  if  the  value  of  the  property  exceeds  $100,000,  the  offense  is  a  Class  F  felony. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I,  Class  H,  and  Class 
G  felonies;  it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one 
question  may  be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for 
example,  that  the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be 
submitted. 

The  other  facts  that  increase  the  penalty  to  the  felony  level  are  addressed  in  Wis  Jl-Criminal  144 IB. 

1 1 .  Section  97 1 .36  sets  forth  a  number  of  rules  relating  to  the  pleading  and  prosecution  of  theft  cases. 
Subsection  (3)  allows  the  prosecution  of  more  than  one  theft  as  a  single  crime  under  certain  circumstances: 

(3)  In  any  case  of  theft  involving  more  than  one  theft,  all  thefts  may  be  prosecuted  as  a  single  crime 

if: 

(a)  The  property  belonged  to  the  same  owner  and  the  thefts  were  committed  pursuant  to  a  single 

intent  and  design  or  in  execution  of  a  single  deceptive  scheme; 

(b)  The  property  belonged  to  the  same  owner  and  was  stolen  by  a  person  in  possession  of  it;  or 

(c)  The  property  belonged  to  more  than  one  owner  and  was  stolen  from  the  same  place  pursuant  to  a 

single  intent  and  design. 

The  material  in  the  instruction  addresses  the  situation  defined  in  subsec.  (3)(a):  more  than  one  theft 
from  the  same  owner,  pursuant  to  a  single  intent  and  design.  There  is  no  Wisconsin  case  law  inteipreting 
this  aspect  of  §  97 1 .36.  But  the  Committee’s  conclusion  that  it  may  be  dealt  with  most  effectively  as  part 
of  the  value  question  is  supported  by  the  case  law  on  related  issues,  as  described  below. 

State  v.  Spraggin,  71  Wis. 2d  604,  239  N.W.2d  297  (1976),  dealt  with  the  receipt  of  several  articles  of 
stolen  property.  Spraggin  was  charged  with  a  felony  offense,  based  on  the  receipt  of  multiple  stolen 
articles  (valued  at  more  than  $500)  at  one  time.  The  applicable  statute,  §  943.34,  did  not  have  a  provision 
like  §  97 1 .36,  so  the  court  held  that  lumping  multiple  articles  together  was  proper  only  if  they  were  received 
at  one  time.  If  there  were  separate  receipts,  separate  misdemeanor  charges  would  have  been  required,  and 
a  felony  charge  could  not  be  supported.  The  case  was  presented  to  the  jury  as  a  felony,  but  the  jury  found 
the  value  of  the  goods  received  as  $  1 80.  The  court  entered  judgment  on  the  basis  of  the  felony  conviction, 
apparently  relying  on  the  prosecutor’s  contention  that  a  25-inch  color  TV  was  worth  more  than  $500.  The 
supreme  court  reversed,  holding  that,  at  most,  two  misdemeanors  were  committed. 
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The  Spraggin  court  held  that  presenting  the  case  to  the  jury  solely  as  a  felony  “was  in  effect  a  decision 
on  the  grade  of  the  offense,  which  is  clearly  an  issue  only  for  the  jury.”  (81  Wis.2d  604,  615,  citing  State 
v.  Heyroth,  the  case  holding  that  finding  value  in  a  theft  case  is  for  the  jury.)  The  court  went  on  to  point 
out  that  there  are  optional  ways  of  proceeding  in  a  case  like  this: 

Since  variances  between  the  allegations  and  the  proof  may  be  beyond  the  control  of  the  state, 
see:  People  v.  Smith  (1945),  26  Cal. 2d  854,  161  Pac.2d  941;  State  v.  Niehuser  (Or.  App.  1975), 

533  Pac.2d  834;  People  v.  Roberts  ( 1 960),  1 82  Cal. App. 2d  43 1 ,  6  Cal.  Rptr.  161,  one  option  is  to 
charge  in  the  alternative.  Likewise,  the  defense  could  request,  or  the  state  on  its  own,  could 
submit  the  alternative  charges  of  a  single  or  multiple  receptions,  when,  as  in  cases  of  lesser 
included  charges,  see:  Devroy  v.  State  (1942),  239  Wis.2  466,  1  N.W.2d  875;  State  v.  Melvin 
(1970),  49  Wis.2d  246,  181  N.W.2d  490,  a  reasonable  view  of  the  evidence  reveals  that  there  is 
a  reasonable  basis  for  conviction  on  either.  With  the  alternatives  phrased  in  terms  of  separate  or 
joint  receptions  of  multiple  stolen  items,  the  jury  may  decide  on  the  evidence  and  thereafter  grade 
the  offense  through  the  establishment  of  value. 

71  Wis.2d  604,  616-17. 

Submitting  the  issue  to  the  jury  seems  to  be  required  by  the  Spraggin  case  because  it  goes  to  “the  grade 
of  the  offense.”  This  is  consistent  with  the  position  the  Committee  has  taken  in  similar  situations  in  the 
past:  if  a  fact  determines  whether  a  different  range  of  penalties  applies  (e.g.,  changes  a  crime  from  a 
misdemeanor  to  a  felony  or  from  one  class  of  felony  to  another),  it  is  for  the  jury;  if  a  fact  only  influences 
the  length  of  possible  sentence  within  a  statutory  range,  it  is  for  the  judge. 

The  Committee  concluded  that  it  would  be  more  effective,  or  at  least  more  efficient,  to  leave  the 
multiple  item  decision  for  the  value  question  alone.  The  instruction  for  the  offense  can  be  used  without 
change  for  either  a  misdemeanor  or  a  felony  charge.  If  satisfied  that  the  offense  was  committed  with  regard 
to  “any  property,”  the  jury  should  find  the  defendant  guilty.  Then,  in  determining  value,  the  jury  is 
instructed  to  “consider  all  thefts  you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and 
committed  by  the  defendant  pursuant  to  a  single  intent  and  design.” 
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1443 A  THEFT  BY  CONTRACTOR:  DEFENDANT  IS  A  CORPORATE 
OFFICER  —  §§  779.02(5)  and  943.20(l)(b) 

Statutory  Definition  of  the  Crime 

Theft  by  contractor,  as  defined  in  §  779.02(5)  of  the  Wisconsin  Construction  Lien  Law 
and  in  §  943.20(1  )(b)  of  the  Criminal  Code  of  Wisconsin,  is  committed  by  one  who  is  (an 
officer)  (a  director)  (an  agent)  of  a  corporation  which,  under  an  agreement  for  the 
improvement  of  land,  receives  money  from  the  owner,  and  which,  without  consent  of  the 
owner,  contrary  to  its  authority,  intentionally  uses  any  of  the  money  for  any  purpose  other 
than  the  payment  of  claims  due  or  to  become  due  from  the  corporation  for  labor  or  materials 
used  in  the  improvements  before  all  claims'  are  paid2  [in  full]  [or]  [proportionately  in 
cases  of  deficiency].3 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  seven  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  (an  officer)  (a  director)  (an  agent)  of  (name)  corporation. 

2.  The  (name)  corporation  entered  into  an  oral  or  written  agreement  for  the 
improvement  of  land. 

(Building)  (Repairing)  (Altering)  ( _ )  a  (house)  (garage)  ( _ )  is  an 

improvement  of  land.4 
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3.  The  (name)  corporation  received  money  from  the  owner  under  the  agreement  for 
the  improvement  of  land. 

[“Owner”  means  the  owner  of  any  interest  in  land  who,  personally  or  through 
an  agent,  enters  into  a  contract  for  the  improvement  of  the  land.]5 

4.  The  (name)  corporation  misappropriated  money  received  from  the  owner. 

“Misappropriate”  means  intentionally  use  any  of  the  money  for  a  purpose 
other  than  the  payment  of  claims  due  or  to  become  due  from  the  corporation  for 
labor  or  materials  used  in  the  improvements  before  all  claims  were  paid6  [in  full] 
[or]  [proportionately  in  cases  of  deficiency].7 

5.  The  defendant  was  responsible  for  the  misappropriation. 

6.  The  misappropriation  was  without  the  consent  of  the  owner  of  the  land  and 
contrary  to  the  corporation’s  authority. 

7.  The  defendant  knew  that  the  use  of  the  money  was  without  the  consent  of  the 
owner  of  the  land  and  contrary  to  the  corporation’s  authority.8 

Deciding  About  Knowledge  and  Intent 

You  cannot  look  into  a  person’s  mind  to  find  knowledge  and  intent.  Knowledge  and 
intent  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if 
any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  knowledge  and 
intent.9 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  seven  elements  of  theft  by 
contractor  have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


IF  FELONY  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE  WOULD 
SUPPORT  A  FINDING  THAT  THE  VALUE  WAS  MORE  THAN  THE 
AMOUNT  STATED  IN  THE  QUESTION.10 


[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

(“Was  the  value  of  the  money  used  more  than  $100,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $10,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $5,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $2,500?” 

Answer:  “yes”  or  “no.”) 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt  that 

the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 

ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  MORE  THAN 
ONE  THEFT  FROM  THE  SAME  OWNER  “PURSUANT  TO  A  SINGLE 
INTENT  AND  DESIGN,”  AS  PROVIDED  IN  §  971.36(3)(a)." 
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[In  determining  the  value  of  the  property  stolen,  you  may  consider  all  thefts  that  you 
are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed  by  the 
defendant  pursuant  to  a  single  intent  and  design.] 


COMMENT 

Wis  Jl-Criminal  1443 A  was  originally  published  in  2008.  This  revision  was  approved  by  the 
Committee  in  February  2019;  it  added  references  to  proportional  payment  and  updated  the  text  and  footnote 
10  to  reflect  a  new  penalty  category. 

This  instruction  is  drafted  for  violations  of  §§  779.02(5)  and  943 .20(  1  )(b)  that  involve  the  third 
sentence  of  §  779.02(5)  which  provides  for  liability  of  corporate  officers,  etc.,  if  the  prime  contractor  is  a 
corporation: 

If  the  prime  contractor  or  subcontractor  is  a  corporation,  limited  liability  company,  or  other  legal 

entity  other  than  a  sole  proprietorship,  such  misappropriation  also  shall  be  deemed  theft  by  any 

officers,  directors,  members,  partners,  or  agents  responsible  for  the  misappropriation. 

The  instruction  is  drafted  for  violations  involving  an  officer,  director,  or  agent  of  a  corporation.  The 
statute  also  applies  to  “members”  and  “partners”  of  a  “limited  liability  company,  or  other  legal  entity  other 
than  a  sole  proprietorship.”  If  other  alternatives  are  involved,  the  instruction  must  be  modified 
accordingly. 

The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty  increases  to  a  felony  if  the  value  of  the 
money  used  exceeds  specified  levels.  This  amount  was  increased  to  $2,500  by  2001  Wisconsin  Act  16, 
effective  date:  September  1,  2001,  and  changed  again  by  2001  Wisconsin  Act  109.  See  footnote  10, 
below. 

Section  779.02(5)  provides  that  any  use  by  a  contractor  of  money  paid  for  improvements  except  to  pay 
the  claims  of  those  who  furnished  labor  and  materials  is  theft  and  is  “punishable  under  sec.  943.20.” 
Longstanding  Wisconsin  case  law  has  interpreted  this  offense  and  the  reference  to  sec.  943.20  as  not  simply 
a  reference  to  the  penalty  provision  but  rather  to  the  definition  of  theft  by  trustee  under  sec.  943. 20(  l)(b), 
thereby  incorporating  the  elements  of  that  offense.  Pauly  v.  Keebler,  175  Wis.  428,  185  N.W.2d  554 
(1921);  State  v.  Halverson,  32  Wis. 2d  503,  145  N.W.2d  749  (1966). 

The  history  and  development  of  this  offense  are  discussed  in  the  Comment,  Wis  Jl-Criminal  1443. 

1 .  Section  779.02  applies  only  to  claims  that  are  “not  the  subject  of  a  bona  fide  dispute.”  If  there  is 
evidence  of  a  bona  fide  dispute  about  the  claims,  the  phrase  “not  the  subject  of  a  bona  fide  dispute”  should 
be  added  immediately  after  the  word  “claims.”  Also  see  note  6,  below. 

2.  The  statement  of  the  definition  of  the  offense  is  a  slightly  simplified  version  of  the  full  statutory 
text.  No  change  in  meaning  is  intended. 
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In  cases  involving  mortgages,  “proceeds  of  any  mortgage”  may  be  used  in  place  of  “money”  and 
“mortgagee”  used  in  place  of  or  in  addition  to  “owner.”  The  changes  would  be  necessary  throughout  the 
instruction. 

3.  Use  the  first  phrase  in  brackets  when  there  is  no  issue  relating  to  proportional  payment  in  a  case 
involving  a  deficiency.  Use  the  second  phrase  in  brackets  when  there  is  an  issue  relating  to  proportional 
payment;  see  note  7,  below.  Use  both  phrases,  connected  with  “or,”  when  there  is  conflicting  evidence 
about  whether  the  case  involves  a  deficiency. 

4.  If  a  more  formal  definition  of  “improvement”  is  needed,  see  sec.  779.0  l(2)(a)  which  provides  as 
follows; 

(a)  “Improve”  or  “improvement”  includes  any  building,  structure,  erection,  fixture,  demolition, 
alteration,  excavation,  filling,  grading,  tiling,  planting,  clearing  or  landscaping  which  is  built, 
erected,  made  or  done  on  or  to  land  for  its  permanent  benefit.  This  enumeration  is  intended  as 
an  extension  rather  than  a  limitation  of  the  normal  meaning  and  scope  of  “improve”  and 
“improvement.” 

5.  This  definition  is  adapted  from  the  one  found  in  sec.  779.0 l(2)(c). 

6.  This  element  was  affirmed  as  a  correct  statement  of  the  law  in  State  v.  Sobkowiak,  1 73  Wis.2d  327, 
336-39,  496  N.  W.2d  620  (Ct.  App.  1 992):  “The  intent  establishing  the  violation  is  the  intent  to  use  moneys 
subject  to  a  trust  for  purposes  inconsistent  with  the  trust.”  No  further  intent  -  to  defraud  or  to  permanently 
deprive  -  is  required.  See  note  8,  below,  which  Sobkowiak  cited  with  apparent  approval. 

If  there  is  evidence  in  the  case  that  the  unpaid  claims,  or  portions  of  the  unpaid  claims,  were  the 
subject  of  a  bona  fide  dispute,  add  the  following  as  a  second  paragraph  of  the  definition  of  the  third  element: 

The  third  element  also  requires  that  the  claims  for  labor  or  materials  were  not  the  subject  of  a 
bona  fide  dispute.  The  state  must  prove  either  that  there  was  no  bona  fide  dispute  about  the  claim 
or,  that  aside  from  any  bona  fide  dispute,  the  defendant  failed  to  pay  claims  that  were  not  disputed. 

A  “bona  fide  dispute”  means  a  dispute  based  on  a  reasonable  belief  about  the  basis  for  or  the 
amount  of  a  claim. 

7.  Use  this  bracketed  material  when  the  case  involves  a  deficiency  in  the  amount  available  to  pay  the 
lienholders.  In  this  situation,  §  779.02(5)  requires  that  the  trust  fund  money  be  paid  proportionally.  See, 
State  v.  Keyes.  2008  WI  54,  309  Wis.2d  5 1 6,  750  N.W.2d  30,  at  1)24-34. 

8.  In  State  v.  Hess,  99  Wis.2d  22,  298  N.W.2d  1 11  (Ct.  App.  1980),  the  court  held  that  theft  by 
contractor  requires  only  “criminal  intent”  and  not  “intent  to  defraud.”  Hess  seems  to  indicate  the  “criminal 
intent”  boils  down  to  knowledge  that  the  defendant  is  in  the  position  of  trustee  and  that  he  or  she 
intentionally  uses  the  money  for  some  other  purpose  than  paying  the  suppliers.  Wis  Jl-Criminal  1443  is 
drafted  on  the  premise  that  using  the  funds  for  any  purpose  other  than  paying  off  the  lien  claimants  is  theft 
by  contractor.  This  position  is  consistent  with  Hess,  and  with  other  recent  cases:  State  v.  Blaisdell,  85 
Wis. 2d  1 72,  270  N.W.2d  69  (1978);  State  v.  Wolter.  85  Wis.2d  353,  270  N.W.2d  230  (Ct.  App.  1978). 
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The  1976  version  of  Wis  Jl-Criminal  1443  included  a  sixth  element  which  emphasized  that  the 
defendant  must  act  with  intent  to  convert  the  funds  to  his  own  personal  use.  This  element  has  been 
eliminated  as  possibly  confusing  in  light  of  the  Hess,  Blaisdell,  and  Wolter  decisions  discussed  above.  The 
matter  is  not  as  clear  as  one  would  like,  since  Hess  and  Wolter  both  cite  the  1976  version  of  Wis  Jl-Criminal 
1443  with  approval  while  reaching  conclusions  that  are  arguably  inconsistent  with  the  instruction’s 
emphasis  on  “personal  use.”  The  Committee  takes  the  position  that  using  the  trust  fund  money  for  any 
purpose  other  than  paying  off  the  lienholders  is  “personal  use”  and  thus  the  sixth  element  in  the  1976 
instruction  was  redundant. 

This  note  was  cited  with  apparent  approval  in  State  v.  Sobkowiak,  note  6,  supra. 

In  Tri-Tech  Corp.  v.  Americomp  Services,  2002  WI  88,  254  Wis. 2d  418,  646  N.W.2d  822  -  a  civil 
case  -  the  court  referred  to  the  “six  elements”  of  theft  by  contractor  without  referring  to  this  instruction  or 
to  State  v.  Sobkowiak,  (see  note  6,  supra).  The  Committee  concluded  that  this  reference  did  not  require  a 
change  in  the  conclusion  that  the  offense  can  be  defined  with  five  elements  as  described  above. 

9.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923A. 

10.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957). 

[In  the  context  of  this  offense,  the  “property”  is  the  money  used  for  purposes  other  than  paying  the 
claims  due.]  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it  determines  the  range 
of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The  Committee 
concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to  value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session. 
The  amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1 , 2003], 

A  new  category  -  value  exceeding  $100,000  -  was  added  by  2017  Wisconsin  Act  287  [effective  date: 
April  18,  2018],  The  penalties  provided  in  subs.  (3)(a)  through  (cm)  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  1  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony; 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony;  and, 

-  if  the  value  of  the  property  exceeds  $100,000,  the  offense  is  a  Class  F  felony. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I,  Class  H,  and  Class 
G  felonies;  it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one 
question  may  be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for 
example,  that  the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be 
submitted. 
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The  other  facts  that  increase  the  penalty  to  the  felony  level  are  addressed  in  Wis  Jl-Criminal  144 IB. 

1 1.  Section  971.36  sets  forth  a  number  of  rules  relating  to  the  pleading  and  prosecution  of  theft  cases. 
Subsection  (3)  allows  the  prosecution  of  more  than  one  theft  as  a  single  crime  under  certain  circumstances: 

(3)  In  any  case  of  theft  involving  more  than  one  theft,  all  thefts  may  be  prosecuted  as  a  single 

crime  if: 

(a)  The  property  belonged  to  the  same  owner  and  the  thefts  were  committed  pursuant  to  a  single 

intent  and  design  or  in  execution  of  a  single  deceptive  scheme; 

(b) The  property  belonged  to  the  same  owner  and  was  stolen  by  a  person  in  possession  of  it;  or 

(c)  The  property  belonged  to  more  than  one  owner  and  was  stolen  from  the  same  place  pursuant 

to  a  single  intent  and  design. 

The  material  in  the  instruction  addresses  the  situation  defined  in  subsec.  (3)(a):  more  than  one  theft 
from  the  same  owner,  pursuant  to  a  single  intent  and  design.  There  is  no  Wisconsin  case  law  interpreting 
this  aspect  of  §  971.36.  But  the  Committee’s  conclusion  that  it  may  be  dealt  with  most  effectively  as  part 
of  the  value  question  is  supported  by  the  case  law  on  related  issues,  as  described  below. 

State  v.  Spraggin,  71  Wis. 2d  604,  239  N.W.2d  297  (1976),  dealt  with  the  receipt  of  several  articles  of 
stolen  property.  Spraggin  was  charged  with  a  felony  offense,  based  on  the  receipt  of  multiple  stolen 
articles  (valued  at  more  than  $500)  at  one  time.  The  applicable  statute,  §  943.34,  did  not  have  a  provision 
like  §  97 1 .36,  so  the  court  held  that  lumping  multiple  articles  together  was  proper  only  if  they  were  received 
at  one  time.  If  there  were  separate  receipts,  separate  misdemeanor  charges  would  have  been  required,  and 
a  felony  charge  could  not  be  supported.  The  case  was  presented  to  the  jury  as  a  felony,  but  the  jury  found 
the  value  of  the  goods  received  as  $  1 80.  The  court  entered  judgment  on  the  basis  of  the  felony  conviction, 
apparently  relying  on  the  prosecutor’s  contention  that  a  25-inch  color  TV  was  worth  more  than  $500.  The 
supreme  court  reversed,  holding  that,  at  most,  two  misdemeanors  were  committed. 

The  Spraggin  court  held  that  presenting  the  case  to  the  jury  solely  as  a  felony  “was  in  effect  a  decision 
on  the  grade  of  the  offense,  which  is  clearly  an  issue  only  for  the  jury.”  (81  Wis. 2d  604,  615,  citing  State 
v.  Heyroth,  the  case  holding  that  finding  value  in  a  theft  case  is  for  the  jury.)  The  court  went  on  to  point 
out  that  there  are  optional  ways  of  proceeding  in  a  case  like  this: 

Since  variances  between  the  allegations  and  the  proof  may  be  beyond  the  control  of  the  state,  see: 
People  v.  Smith  ( 1945).  26  Cal.2d  854,  161  Pac.2d  94 1 ;  State  v.  Niehuser  (Or.  App.  1975),  533  Pac.2d  834; 
People  v.  Roberts  (1960),  182  Cal. App. 2d  43 1,  6  Cal.  Rptr.  161,  one  option  is  to  charge  in  the  alternative. 
Likewise,  the  defense  could  request,  or  the  state  on  its  own,  could  submit  the  alternative  charges  of  a  single 
or  multiple  receptions,  when,  as  in  cases  of  lesser  included  charges,  see:  Devroy  v.  State  (1942),  239  Wis. 2 
466,  1  N.W.2d  875;  State  v.  Melvin  (1970),  49  Wis. 2d  246,  181  N.W.2d  490,  a  reasonable  view  of  the 
evidence  reveals  that  there  is  a  reasonable  basis  for  conviction  on  either.  With  the  alternatives  phrased  in 
terms  of  separate  or  joint  receptions  of  multiple  stolen  items,  the  jury  may  decide  on  the  evidence  and 
thereafter  grade  the  offense  through  the  establishment  of  value. 

71  Wis. 2d  604,  616-17. 
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Submitting  the  issue  to  the  jury  seems  to  be  required  by  the  Spraggin  case  because  it  goes  to  “the  grade 
of  the  offense.”  This  is  consistent  with  the  position  the  Committee  has  taken  in  similar  situations  in  the 
past:  if  a  fact  determines  whether  a  different  range  of  penalties  applies  (e.g.,  changes  a  crime  from  a 
misdemeanor  to  a  felony  or  from  one  class  of  felony  to  another),  it  is  for  the  jury;  if  a  fact  only  influences 
the  length  of  possible  sentence  within  a  statutory  range,  it  is  for  the  judge. 

The  Committee  concluded  that  it  would  be  more  effective,  or  at  least  more  efficient,  to  leave  the 
multiple  item  decision  for  the  value  question  alone.  The  instruction  for  the  offense  can  be  used  without 
change  for  either  a  misdemeanor  or  a  felony  charge.  If  satisfied  that  the  offense  was  committed  with  regard 
to  “any  property,”  the  jury  should  find  the  defendant  guilty.  Then,  in  determining  value,  the  jury  is 
instructed  to  “consider  all  thefts  you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and 
committed  by  the  defendant  pursuant  to  a  single  intent  and  design.” 
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1444  THEFT  BY  EMPLOYEE,  TRUSTEE,  OR  BAILEE  (EMBEZZLEMENT) 
—  §  943.20(l)(b) 

Statutory  Definition  of  the  Crime 

Theft,  as  defined  in  §  943.20(l)(b)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  one  who,1  by  virtue  of  his  or  her  employment,  has  possession  of  money  belonging  to 
another  and  intentionally  uses2  the  money  without  the  owner’s  consent,  contrary  to  his  or 
her  authority,  and  with  intent  to  convert  it  to  [his  or  her  own  use]  [the  use  of  another]. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  had  possession  of  money  belonging  to  another  because  of  (his)  (her) 
employment.3 

2.  The  defendant  intentionally  used  the  money  without  the  owner’s  consent  and 
contrary  to  the  defendant’s  authority. 

The  term  “intentionally”  means  that  the  defendant  must  have  had  the  mental 
purpose  to  use  the  money  without  the  owner’s  consent4  and  contrary  to  the 
defendant’s  authority.5 

3.  The  defendant  knew  that  the  use  of  the  money  was  without  the  owner’s  consent 
and  contrary  to  the  defendant’s  authority.6 
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4.  The  defendant  intended  to  convert  the  money  to  [(his)  (her)  own  use]  [the  use  of 
any  other  person].7 

Deciding  About  Knowledge  and  Intent 

You  cannot  look  into  a  person’s  mind  to  find  knowledge  and  intent.  Knowledge  and 
intent  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if 
any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  knowledge  and 
intent.8 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense 

have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  FELONY  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE  WOULD 
SUPPORT  A  FINDING  THAT  THE  VALUE  WAS  MORE  THAN  THE 
AMOUNT  STATED  IN  THE  QUESTION.9 

[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

(“Was  the  value  of  the  money  used  more  than  $100,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $10,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $5,000?” 
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Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $2,500?” 

Answer:  “yes”  or  “no.”) 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt  that 
the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 

ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  MORE  THAN 

ONE  THEFT  FROM  THE  SAME  OWNER  “PURSUANT  TO  A  SINGLE 

INTENT  AND  DESIGN,”  AS  PROVIDED  IN  §  971 ,36(3)(a).10 

[In  determining  the  value  of  the  property  stolen,  you  may  consider  all  thefts  that  you 
are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed  by  the 
defendant  pursuant  to  a  single  intent  and  design.] 


COMMENT 

Wis  Jl-Criminal  1444  was  originally  published  in  1966  and  revised  in  1991,  1994,  2002,  2003,  and 
2006.  This  revision  was  approved  by  the  Committee  in  February  2019;  it  updated  the  text  and  footnote  9 
to  reflect  a  new  penalty  category. 

This  instruction  is  for  violations  of  §  943.20(l)(b).  For  theft  by  contractor  offenses  involving  the 
combination  of  §  943.20(1  )(b)  with  §  779.02(5),  see  Wis  Jl-Criminal  1443. 

The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty  increases  to  a  felony  if  the  value  of  the 
money  used  exceeds  specified  amounts.  This  amount  was  increased  to  $2,500  by  2001  Wisconsin  Act  16, 
effective  date:  September  1, 2001,  and  changed  again  by  2001  WisconsinAct  109.  See  footnote  9,  below. 

The  four  elements  used  in  this  instruction  have  been  cited  as  a  correct  breakdown  of  this  offense.  See, 
State  v.  Halverson,  32  Wis.2d  503,  509,  145  N.W.2d  739  (1966);  State  v.  Blaisdell.  85  Wis.2d  172,  176, 
270  N.W.2d  69(1978). 

The  essential  distinction  between  a  violation  of  section  943.20(l)(a)  and  section  943.20(l)(b)  of  the 
Criminal  Code  is  that,  under  subsection  (l)(a),  the  intention  to  return  the  property  is  a  defense;  whereas, 
under  subsection  (l)(b),  an  intention  to  return  the  property  is  not  a  defense  since  an  intent  to  deprive  the 
owner  permanently  is  not  essential  to  constitute  the  offense.  Baldwin,  “Criminal  Misappropriations  in 
Wisconsin  -  Part  I,”  44  Marq.  L.  Rev.  253,  275  ( 1 960- 1961).  A  distinction  between  theft  under  subsection 
( 1  )(b)  and  subsection  ( 1  )(d)  is  that,  under  the  former  section,  the  defendant  has  obtained  only  possession  of 
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the  property;  whereas,  under  the  latter  section,  the  defendant  has  obtained  title  to  the  property  by  false 
pretenses.  See  State  v.  Burke,  1 89  Wis.  641 ,  207  N.W.  406  ( 1 926). 

1 .  The  summary  of  this  offense  in  the  first  paragraph,  and  the  elements  of  the  instruction,  represent 
a  considerable  simplification  of  a  rather  complex  statutory  definition.  “By  virtue  of  his  employment” 
could  be  replaced  by  any  of  the  following:  “by  virtue  of  his  office”;  “by  virtue  of  his  business”;  “as  a 
trustee”;  or  “as  a  bailee.”  “Having  possession”  is  a  choice  over  “having  possession  or  custody.”  “Money” 
is  one  of  several  options,  the  others  being  “negotiable  security,”  “instrument,”  “paper,”  or  “other  negotiable 
writing  of  another.”  If  the  theft  of  something  other  than  money  is  involved,  it  may  be  necessary  to  define 
“value.”  See  §  943.20(2)(d).  “Uses”  was  selected  rather  than  “transfers,”  “conceals,”  or  “retains 
possession  of.”  But  see  note  4,  below.  Finally,  the  statute  also  provides  an  alternative  to  “convert  to  his 
own  use”:  “to  the  use  of  any  other  person  except  the  owner.”  Rather  than  carry  all  these  alternatives  in 
parentheses  throughout  the  instruction,  the  Committee  concluded  it  was  more  efficient  to  select  the  simpler 
statement  that  ought  to  be  general  enough  to  cover  the  most  common  cases. 

2.  If  the  charge  does  not  specify  one  of  the  alternatives  in  the  statute  -  “use,  transfer,  conceal  or 
retain  possession  of’  -  the  jury  instruction  should  either  elect  one  of  the  alternatives  or  advise  the  jury  they 
must  unanimously  agree  if  more  than  one  alternative  is  submitted.  In  State  v.  Seymour,  183  Wis. 2d  683, 
515  N.W. 2d  874  (1994),  the  Wisconsin  Supreme  Court  held  that  it  was  error  to  instruct  the  jury  in  the 
disjunctive  -  “used,  transferred,  concealed  or  retained  possession  of ...”  -  without  requiring  the  jury  to 
agree  unanimously  on  which  alternative  applied.  Rather,  the  statute  “uses  words  which  were  intended  to 
describe  independent  offenses  rather  than  simply  delineating  methods  by  which  the  same  offense  may  be 
committed.”  183  Wis. 2d  683,  685.  This  affirmed  the  court  of  appeals,  which  had  reached  the  same 
conclusion.  See  177  Wis.2d  305,  502  N.W.2d  591  (Ct.  App.  1993).  [See  Wis  Jl-Criminal  517  for  a 
suggested  instruction  requiring  jury  agreement.]. 

3.  The  Committee  concluded  that  the  general  phrase,  “because  of  (his)  (her)  employment,”  will  be 
preferable  in  most  cases  to  using  one  of  the  more  specific  statutory  terms  -  “office,”  “business,”  “trustee,” 
or  “bailee.”  See  note  1,  supra. 

However,  in  a  case  involving  a  bailment,  it  may  be  necessary  for  the  court  to  give  the  jury  additional 
instruction  in  the  light  of  the  particular  facts  of  the  case.  The  situations  here  are  so  varied  that  the 
Committee  has  not  attempted  to  set  forth  a  standard  definition,  and  the  necessity  and  form  for  an  instruction 
in  that  respect  must  be  determined  on  a  case-by-case  basis.  See  Burns  v.  State,  145  Wis.  373,  380,  128 
N.W.  987  (1911).  Whether  the  relationship  of  bailee  or  trustee  or  the  like  is  created  does,  however, 
sometimes  present  a  question  of  fact.  No  particular  ceremony  is  necessary  for  the  creation  of  such  a 
relationship  under  the  Criminal  Code.  In  Bums  v.  State,  supra,  the  supreme  court  said,  in  part,  at  page 
380: 


It  seems  to  be  thought  that  a  bailment  was  not  established  by  the  evidence  because  some  sort  of 
contract  inter  partes  was  essential  thereto.  No  particular  ceremony  or  actual  meeting  of  minds  is 
necessary  to  the  creation  of  a  bailment.  If  one,  without  the  trespass  which  characterizes  ordinary 
larceny,  comes  into  possession  of  any  personalty  of  another  and  is  in  duty  bound  to  exercise  some 
degree  of  care  to  preserve  and  restore  the  thing  to  such  other  or  to  some  person  for  that  other,  or 
otherwise  account  for  the  property  as  that  of  such  other,  according  to  circumstances,  -  he  is  a 
bailee.  It  is  the  element  of  lawful  possession,  however  created,  and  duty  to  account  for  the  thing 
as  the  property  of  another,  that  creates  the  bailment,  regardless  of  whether  such  possession  is 
based  on  contract  in  the  ordinary  sense  or  not. 
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What  constitutes  a  “bailment”  was  discussed  in  State  v.  Kuhn,  178  Wis.2d  428,  504  N.W.2d  405  (Ct. 
App.  1993).  Kuhn  affirmed  the  conviction  of  the  owner  of  an  auction  gallery  who  took  in  goods 
consignment,  sold  them,  and  then  failed  to  pay  the  person  who  consigned  the  goods  to  her.  Her  business 
was  failing,  and  she  apparently  used  the  full  sale  proceeds  to  pay  off  debts.  The  court  held  that  this 
consignment  arrangement  did  constitute  a  “bailment”  for  purpose  of  §  943. 20( l)(b),  rejecting  the 
defendant’s  argument  that  the  formal  definition  of  “bailment”  in  the  Uniform  Commercial  Code  should 
apply. 

4.  The  defendant  accused  of  this  offense  has  by  definition  been  given  consent  to  hold  or  use  the 
property  for  some  purpose.  It  is  the  use  beyond  the  scope  of  this  consent  that  is  the  essence  of  this  crime. 
Consent  to  the  use  of  property  may  be  expressed  or  implied  and  may  result  from  words  or  from  conduct 
involving  a  course  of  dealings  between  the  parties.  See  Boyd  v.  State,  217  Wis.  149,  258  N.W.  330  (1935). 

Liabilities  growing  out  of  a  debtor-creditor  relationship  cannot  be  made  the  basis  of  the  charge  of  theft. 
See  Hanser  v.  State,  217  Wis.  587,  592,  259  N.W.  418  (1935).  Also  see  Peters  v.  State,  42  Wis. 2d  541, 
1 67  N.W. 2d  250  ( 1 969),  where  the  evidence  was  found  to  be  sufficient  to  establish  that  a  loan  did  not  exist. 

5.  “Intentionally”  also  is  satisfied  if  the  person  “is  aware  that  his  or  her  conduct  is  practically  certain 
to  cause  [the]  result.”  In  the  context  of  this  offense,  it  is  unlikely  that  the  “practically  certain”  alternative 
will  apply  so  it  has  been  left  out  of  the  text  of  the  instruction.  See  Wis  Jl-Criminal  923B  for  an  instruction 
that  includes  that  alternative. 

In  State  v.  Bryzek,  2016  WI  App  48,  370  Wis. 2d  237,  882  N.W. 2d  483,  the  trial  court  added  to  the 
standard  instruction  to  include  a  definition  of  “power  of  attorney”  in  connection  with  the  “contrary  to  the 
defendant’s  authority”  element.  The  court  of  appeals  reversed  the  conviction  because  the  statute  upon 
which  the  definition  was  based  was  not  enacted  until  after  the  date  of  the  offense. 

6.  The  word  “intentionally,”  as  defined  by  §  939.23(3),  requires  “knowledge  of  those  facts  necessary 
to  make  the  conduct  criminal”  and  which  appear  after  the  word  “intentionally”  in  the  statute. 

7.  Under  section  943.20(1  )(b),  an  intent  to  pay  back  the  money  or  restore  the  property  at  a  later  time 
is  not  a  defense  even  though  such  intent  existed  contemporaneously  with  the  act  of  conversion.  Boyd  v. 
State,  supra;  McGeever  v.  State,  239  Wis.  87,  93-94,  300  N.W.  486  (1941). 

The  evidence  was  found  sufficient  to  establish  “intent  to  convert  to  one’s  own  use”  in  State  v.  Doss, 
2008  WI  93, 1H157-64,  312  Wis.2d  570,  754  N.W.2d  150.  Also  see  State  v.  Kuhn.  178  Wis.2d  426,  505 
N.W. 2d  405  (Ct.  App.  1993). 

The  jury  is  under  no  obligation  to  accept  direct  evidence  of  intent  furnished  by  the  defendant,  and  it 
may  infer  intent  from  such  of  the  defendant’s  acts  as  objectively  evidence  his  state  of  mind.  State  v. 
Kuenzli,  208  Wis.  340,  346,  242  N.W.  147  (1932).  In  Boyd  v.  State,  supra,  the  supreme  court  said  “.  .  . 
acts  intentionally  committed  under  circumstances  such  as  to  constitute  a  crime  are  not  justified  by  the  claim 
of  innocent  intent.”  Boyd,  217  Wis.  at  163. 

Section  943. 20(  l)(b)  includes  a  provision  establishing  refusal  to  deliver  the  property  upon  demand  as 
“prima  facie  evidence”  of  intent  to  convert  to  his  own  use.  The  last  sentence  of  that  subsection  provides: 
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A  refusal  to  deliver  any  money  or  a  negotiable  security,  instrument,  paper  or  other  negotiable 
writing,  which  is  in  his  possession  or  custody  by  virtue  of  his  office,  business  or  employment,  or 
as  trustee  or  bailee,  upon  demand  of  the  person  entitled  to  receive  it,  or  as  required  by  law,  is 
prima  facie  evidence  of  an  intent  to  convert  to  his  own  use  within  the  meaning  of  this  paragraph. 

Wis  Jl-Criminal  225  provides  a  recommended  model  for  implementing  “prima  facie  evidence” 
provisions. 

The  definition  of  “conversion”  is  discussed  in  the  context  of  a  civil  case  in  Kozak  v.  United  States 
Fidelity  &  Guaranty  Co.,  120  Wis. 2d  462,  355  N.W.2d  362  (Ct.  App.  1984). 

8.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923A. 

9.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Fleyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it 
determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session. 
The  amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1,  2003]. 

A  new  category  -  value  exceeding  $  1 00,000  -  was  added  by  20 1 7  Wisconsin  Act  287  [effective  date: 
April  18.  2018],  The  penalties  provided  in  subs.  (3)  (a)  through  (cm)  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony; 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony;  and, 

-  if  the  value  of  the  property  exceeds  $100,000,  the  offense  is  a  Class  F  felony. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I,  Class  H,  and  Class 
G  felonies;  it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one 
question  may  be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for 
example,  that  the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be 
submitted. 

The  other  facts  that  increase  the  penalty  to  the  felony  level  are  addressed  in  Wis  Jl-Criminal  1441 B. 

1 0.  Section  97 1 .36  sets  forth  a  number  of  rules  relating  to  the  pleading  and  prosecution  of  theft  cases. 
Subsection  (3)  allows  the  prosecution  of  more  than  one  theft  as  a  single  crime  under  certain  circumstances: 
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(3)  In  any  case  of  theft  involving  more  than  one  theft,  all  thefts  may  be  prosecuted  as  a  single 
crime  if: 

(a)  The  property  belonged  to  the  same  owner  and  the  thefts  were  committed  pursuant  to  a  single 
intent  and  design  or  in  execution  of  a  single  deceptive  scheme; 

(b)  The  property  belonged  to  the  same  owner  and  was  stolen  by  a  person  in  possession  of  it;  or 

(c)  The  property  belonged  to  more  than  one  owner  and  was  stolen  from  the  same  place  pursuant 
to  a  single  intent  and  design. 

The  material  in  the  instruction  addresses  the  situation  defined  in  subsec.  (3)(a):  more  than  one  theft 
from  the  same  owner,  pursuant  to  a  single  intent  and  design.  There  is  no  Wisconsin  case  law  interpreting 
this  aspect  of  §  97 1 .36.  But  the  Committee’s  conclusion  that  it  may  be  dealt  with  most  effectively  as  part 
of  the  value  question  is  supported  by  the  case  law  on  related  issues,  as  described  below. 

State  v.  Spraggin,  71  Wis.2d  604,  239  N.W.2d  297  (1976),  dealt  with  the  receipt  of  several  articles  of 
stolen  property.  Spraggin  was  charged  with  a  felony  offense,  based  on  the  receipt  of  multiple  stolen 
articles  (valued  at  more  than  $500)  at  one  time.  The  applicable  statute,  §  943.34,  did  not  have  a  provision 
like  §  97 1 .36,  so  the  court  held  that  lumping  multiple  articles  together  was  proper  only  if  they  were  received 
at  one  time.  If  there  were  separate  receipts,  separate  misdemeanor  charges  would  have  been  required,  and 
a  felony  charge  could  not  be  supported.  The  case  was  presented  to  the  jury  as  a  felony,  but  the  jury  found 
the  value  of  the  goods  received  as  $  180.  The  court  entered  judgment  on  the  basis  of  the  felony  conviction, 
apparently  relying  on  the  prosecutor’s  contention  that  a  25-inch  color  TV  was  worth  more  than  $500.  The 
supreme  court  reversed,  holding  that,  at  most,  two  misdemeanors  were  committed. 

The  Spraggin  court  held  that  presenting  the  case  to  the  jury  solely  as  a  felony  “was  in  effect  a  decision 
on  the  grade  of  the  offense,  which  is  clearly  an  issue  only  for  the  jury.”  (81  Wis.2d  604,  615,  citing  State 
v.  Heyroth,  the  case  holding  that  finding  value  in  a  theft  case  is  for  the  jury.)  The  court  went  on  to  point 
out  that  there  are  optional  ways  of  proceeding  in  a  case  like  this: 

Since  variances  between  the  allegations  and  the  proof  may  be  beyond  the  control  of  the  state,  see: 
People  v.  Smith  (1945),  26  Cal. 2d  854,  161  Pac.2d  941;  State  v.  Niehuser  (Or.  App.  1975),  533 
Pac.2d  834;  People  v.  Roberts  (1960),  182  Cal. App. 2d  431,  6  Cal.  Rptr.  161,  one  option  is  to 
charge  in  the  alternative.  Likewise,  the  defense  could  request,  or  the  state  on  its  own,  could 
submit  the  alternative  charges  of  a  single  or  multiple  receptions,  when,  as  in  cases  of  lesser 
included  charges,  see:  Devroy  v.  State  (1942),  239  Wis.  466,  1  N.W.2d  875;  State  v.  Melvin 
(1970),  49  Wis. 2d  246,  181  N.W.2d  490,  a  reasonable  view  of  the  evidence  reveals  that  there  is 
a  reasonable  basis  for  conviction  on  either.  With  the  alternatives  phrased  in  terms  of  separate  or 
joint  receptions  of  multiple  stolen  items,  the  jury  may  decide  on  the  evidence  and  thereafter  grade 
the  offense  through  the  establishment  of  value. 

71  Wis. 2d  604,616-17. 
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Submitting  the  issue  to  the  jury  seems  to  be  required  by  the  Spraggin  case  because  it  goes  to  “the  grade 
of  the  offense.”  This  is  consistent  with  the  position  the  Committee  has  taken  in  similar  situations  in  the 
past:  if  a  fact  determines  whether  a  different  range  of  penalties  applies  (e.g.,  changes  a  crime  from  a 
misdemeanor  to  a  felony  or  from  one  class  of  felony  to  another),  it  is  for  the  jury;  if  a  fact  only  influences 
the  length  of  possible  sentence  within  a  statutory  range,  it  is  for  the  judge. 

The  Committee  concluded  that  it  would  be  more  effective,  or  at  least  more  efficient,  to  leave  the 
multiple  item  decision  for  the  value  question  alone.  The  instruction  for  the  offense  can  be  used  without 
change  for  either  a  misdemeanor  or  a  felony  charge.  If  satisfied  that  the  offense  was  committed  with  regard 
to  “any  property,”  the  jury  should  find  the  defendant  guilty.  Then,  in  determining  value,  the  jury  is 
instructed  to  “consider  all  thefts  you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and 
committed  by  the  defendant  pursuant  to  a  single  intent  and  design.” 
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1450  THEFT  BY  ONE  HAVING  AN  UNDISPUTED  INTEREST  IN 
PROPERTY  FROM  ONE  HAVING  SUPERIOR  RIGHT  OF 
POSSESSION  —  §  943.20(l)(c) 

Statutory  Definition  of  the  Crime 

Theft,  as  defined  in  §  943. 20(1  )(c)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  one  who,  having  a  legal  interest  in  movable  property,  intentionally  and  without  consent, 
takes  the  property  out  of  the  possession  of  a  person  having  a  superior  right  of  possession1 
with  intent  thereby  to  deprive  that  person  permanently  of  possession  of  the  property. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  took  movable  property  out  of  the  possession  of  (name 
person  who  had  possession). 

The  term  “intentionally”  means  that  the  defendant  must  have  had  the  mental 
purpose  to  take  movable  property.2 

“Movable  property”  means  property  whose  physical  location  can  be  changed.3 

2.  (Name  person  who  had  possession)  had  a  right  of  possession  of  the  property 
superior  to  that  of  the  defendant. 

3.  (Name  person  who  had  possession)  did  not  consent4  to  the  defendant  taking  the 
property. 
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4.  The  defendant  knew  that  (name  person  who  had  possession)  had  a  right  of 
possession  superior  to  defendant’s  and  knew  that  (name  person  who  had 
possession)  did  not  consent  to  taking  the  property.5 

5.  The  defendant  took  the  property  with  intent  thereby  to  deprive  (name  person  who 
had  possession)  permanently  of  the  possession  of  the  property. 

Deciding  About  Knowledge  and  Intent 

You  cannot  look  into  a  person’s  mind  to  find  knowledge  and  intent.  Knowledge  and 
intent  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if 
any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  knowledge  and 
intent.6 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense 
have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


IF  FELONY  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE  WOULD 
SUPPORT  A  FINDING  THAT  THE  VALUE  WAS  MORE  THAN  THE 
AMOUNT  STATED  IN  THE  QUESTION.  SEE  WIS  JI-CRIMINAL  144 IB 
FOR  OTHER  PENALTY-INCREASING  FACTS.7 


[Finding  Value| 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 
(“Was  the  value  of  property  stolen  more  than  $100,000?” 
Answer:  “yes”  or  “no.”) 
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(“Was  the  value  of  property  stolen  more  than  $10,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  property  stolen  more  than  $5,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  property  stolen  more  than  $2,500?” 

Answer:  “yes”  or  “no.”) 

“Value”  means  the  market  value  of  the  property  at  the  time  of  the  theft  or  the 
replacement  cost,  whichever  is  less.8 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt  that 
the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 

ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  MORE  THAN 

ONE  THEFT  FROM  THE  SAME  OWNER  “PURSUANT  TO  A  SINGLE 

INTENT  AND  DESIGN,”  AS  PROVIDED  IN  §  971. 36(3 )(a).9 

[In  determining  the  value  of  the  property  stolen,  you  may  consider  all  thefts  that  you 
are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed  by  the 
defendant  pursuant  to  a  single  intent  and  design.] 


COMMENT 

Wis  Jl-Criminal  1450  was  originally  published  in  1966  and  revised  in  1992,  2002  and  2006.  This 
revision  was  approved  by  the  Committee  in  February  2019;  it  updated  the  text  and  footnote  7  to  reflect  a 
new  penalty  category. 

This  instruction  is  for  violations  of  §  943.20(1  )(c).  The  basic  offense  is  a  Class  A  misdemeanor.  The 
penalty  increases  to  a  felony  if  the  value  of  the  stolen  property  exceeds  specified  amounts.  This  amount 
was  increased  to  $2,500  by  200 1  Wisconsin  Act  1 6,  effective  date:  September  1 , 200 1 ,  and  changed  again 
by  2001  Wisconsin  Act  109.  See  footnote  7,  below.  The  penalty  increases  to  a  Class  D  felony  in  six 
situations  specified  in  sub.  (3)(d),  which  are  addressed  by  Wis  Jl-Criminal  144 IB. 
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See  §§  971.32,  971.33,  and  971.36  with  respect  to  pleading,  evidence,  subsequent  prosecutions,  and 
what  constitutes  “ownership”  and  “possession”  in  theft  cases.  Prosecuting  more  than  one  theft  as  a  single 
crime  under  §  971.36(3)  is  addressed  in  connection  with  the  determination  of  the  value  of  stolen  property 
in  bracketed  material  at  the  end  of  the  instruction. 

1 .  The  instruction  does  not  include  the  statutory  alternative  of  “pledgee,”  assuming  that  the  broader 
statement  is  sufficient  in  most  cases.  If  a  pledge  situation  is  involved,  the  term  should  be  defined  for  the 
jury.  No  standard  definition  is  offered  because  the  facts  of  each  case  will  need  to  be  included. 

2.  “Intentionally”  also  is  satisfied  if  the  person  “is  aware  that  his  or  her  conduct  is  practically  certain 
to  cause  [the]  result.”  In  the  context  of  this  offense,  it  is  unlikely  that  the  “practically  certain”  alternative 
will  apply  so  it  has  been  left  out  of  the  text  of  the  instruction.  See  Wis  Jl-Criminal  923  B  for  an  instruction 
that  includes  that  alternative. 

3.  This  is  based  on  the  definition  of  “movable  property”  in  §  943.20(2)(a)  which  provides: 

(a)  “Movable  property”  is  property  whose  physical  location  can  be  changed,  without  limitation 
including  electricity  and  gas,  documents  which  represent  or  embody  intangible  rights,  and  things 
growing  on,  affixed  to  or  found  in  land. 

Section  943.20(2)  defines  “property”  as  follows: 

(b)  “Property”  means  all  forms  of  tangible  property,  whether  real  or  personal,  without  limitation 
including  electricity,  gas  and  documents  which  represent  or  embody  a  chose  in  action  or  other 
intangible  rights. 

4.  If  definition  of  “without  consent”  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
“without  consent”  means  “no  consent  in  fact”  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

5.  Knowledge  that  the  other  person  had  a  superior  right  of  possession  and  that  the  taking  was  without 
consent  is  required  because  the  definition  of  this  offense  begins  with  the  word  “intentionally.”  Section 
939.23(3)  provides  that  the  word  “intentionally”  requires  “knowledge  of  those  facts  which  are  necessary  to 
make  [the]  conduct  criminal  and  which  are  set  forth  after  the  word  ‘intentionally’”  in  the  statute. 

6.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923A. 

7.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it 
determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session. 
The  amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 


©  2019,  Regents,  Univ.  of  Wis. 


4 


(Rel.  No.  57-7/2019) 


1450 


WIS  JI-CRIMINAL 


1450 


September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1, 2003], 

A  new  category  -  value  exceeding  $100,000  -  was  added  by  2017  Wisconsin  Act  287  [effective  date: 
April  1 8.  2018].  The  penalties  provided  in  subs.  (3)  (a)  through  (cm)  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony; 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony;  and, 

-  if  the  value  of  the  property  exceeds  $100,000,  the  offense  is  a  Class  F  felony. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I,  Class  H,  and  Class 
G  felonies;  it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one 
question  may  be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for 
example,  that  the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be 
submitted. 

The  other  facts  that  increase  the  penalty  to  the  felony  level  are  addressed  in  Wis  Jl-Criminal  144 IB. 

8.  This  is  the  most  often  used  part  of  the  definition  of  “value”  provided  in  §  943.20(2)(d).  The  full 
definition  follows: 

“Value”  means  that  market  value  at  the  time  of  the  theft  or  the  cost  to  the  victim  of  replacing  the 
property  within  a  reasonable  time  after  the  theft,  whichever  is  less,  but  if  the  property  stolen  is  a  document 
evidencing  a  chose  in  action  or  other  intangible  right,  value  means  either  the  market  value  of  the  chose  in 
action  or  other  right  or  the  intrinsic  value  of  the  document,  whichever  is  greater.  If  the  thief  gave 
consideration  for,  or  had  a  legal  interest  in,  the  stolen  property,  the  amount  of  such  consideration  or  value 
of  such  interest  shall  be  deducted  from  the  total  value  of  the  property. 

The  Wisconsin  Supreme  Court  in  Sartin  v.  State,  44  Wis. 2d  138,  170  N.W.2d  727  (1969),  a  theft  case, 
refused  to  adopt  either  a  retail  or  wholesale  value  definition  of  the  term  “value.”  It  is  felt  that  in  the  theft 
statute,  “[t]he  statutory  scheme  clearly  contemplates  a  determination  of  the  cost  of  replacement  to  the 
victim.”  Sartin  at  149. 

9.  Section  97 1 .36  sets  forth  a  number  of  rules  relating  to  the  pleading  and  prosecution  of  theft  cases. 
Subsection  (3)  allows  the  prosecution  of  more  than  one  theft  as  a  single  crime  under  certain  circumstances: 

(3)  In  any  case  of  theft  involving  more  than  one  theft,  all  thefts  may  be  prosecuted  as  a  single 

crime  if: 

(a)  The  property  belonged  to  the  same  owner  and  the  thefts  were  committed  pursuant  to  a  single 

intent  and  design  or  in  execution  of  a  single  deceptive  scheme; 

(b)  The  property  belonged  to  the  same  owner  and  was  stolen  by  a  person  in  possession  of  it;  or 

(c)  The  property  belonged  to  more  than  one  owner  and  was  stolen  from  the  same  place  pursuant 

to  a  single  intent  and  design. 
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The  material  in  the  instruction  addresses  the  situation  defined  in  subsec.  (3)(a):  more  than  one  theft 
from  the  same  owner,  pursuant  to  a  single  intent  and  design.  There  is  no  Wisconsin  case  law  interpreting 
this  aspect  of  §  97 1 .36.  But  the  Committee’s  conclusion  that  it  may  be  dealt  with  most  effectively  as  part 
of  the  value  question  is  supported  by  the  case  law  on  related  issues,  as  described  below. 

State  v.  Spraggin,  71  Wis.2d  604,  239  N.W.2d  297  (1976),  dealt  with  the  receipt  of  several  articles  of 
stolen  property.  Spraggin  was  charged  with  a  felony  offense,  based  on  the  receipt  of  multiple  stolen 
articles  (valued  at  more  than  $500)  at  one  time.  The  applicable  statute,  §  943.34,  did  not  have  a  provision 
like  §  97 1 .36,  so  the  court  held  that  lumping  multiple  articles  together  was  proper  only  if  they  were  received 
at  one  time.  If  there  were  separate  receipts,  separate  misdemeanor  charges  would  have  been  required,  and 
a  felony  charge  could  not  be  supported.  The  case  was  presented  to  the  jury  as  a  felony,  but  the  jury  found 
the  value  of  the  goods  received  as  $180.  The  court  entered  judgment  on  the  basis  of  the  felony  conviction, 
apparently  relying  on  the  prosecutor’s  contention  that  a  25-inch  color  TV  was  worth  more  than  $500.  The 
supreme  court  reversed,  holding  that,  at  most,  two  misdemeanors  were  committed. 

The  Spraggin  court  held  that  presenting  the  case  to  the  jury  solely  as  a  felony  “was  in  effect  a  decision 
on  the  grade  of  the  offense,  which  is  clearly  an  issue  only  for  the  jury.”  (81  Wis.2d  604,  615,  citing  State 
v.  Heyroth,  the  case  holding  that  finding  value  in  a  theft  case  is  for  the  jury.)  The  court  went  on  to  point 
out  that  there  are  optional  ways  of  proceeding  in  a  case  like  this: 

Since  variances  between  the  allegations  and  the  proof  may  be  beyond  the  control  of  the  state,  see: 
People  v.  Smith  (1945),  26  Cal. 2d  854,  161  Pac.2d  941;  State  v.  Niehuser  (Or.  App.  1975),  533 
Pac.2d  834;  People  v.  Roberts  (1960),  182  Cal. App. 2d  431,  6  Cal.  Rptr.  161,  one  option  is  to 
charge  in  the  alternative.  Likewise,  the  defense  could  request,  or  the  state  on  its  own,  could 
submit  the  alternative  charges  of  a  single  or  multiple  receptions,  when,  as  in  cases  of  lesser 
included  charges,  see:  Devroy  v.  State  (1942),  239  Wis.  466,  1  N.W.2d  875;  State  v.  Melvin 
(1970),  49  Wis. 2d  246,  181  N.W.2d  490,  a  reasonable  view  of  the  evidence  reveals  that  there  is 
a  reasonable  basis  for  conviction  on  either.  With  the  alternatives  phrased  in  terms  of  separate  or 
joint  receptions  of  multiple  stolen  items,  the  jury  may  decide  on  the  evidence  and  thereafter  grade 
the  offense  through  the  establishment  of  value. 

71  Wis.2d  604,  616-17. 

Submitting  the  issue  to  the  jury  seems  to  be  required  by  the  Spraggin  case  because  it  goes  to  "the  grade 
of  the  offense.”  This  is  consistent  with  the  position  the  Committee  has  taken  in  similar  situations  in  the 
past:  if  a  fact  determines  whether  a  different  range  of  penalties  applies  (e.g.,  changes  a  crime  from  a 
misdemeanor  to  a  felony  or  from  one  class  of  felony  to  another),  it  is  for  the  jury;  if  a  fact  only  influences 
the  length  of  possible  sentence  within  a  statutory  range,  it  is  for  the  judge. 

The  Committee  concluded  that  it  would  be  more  effective,  or  at  least  more  efficient,  to  leave  the 
multiple  item  decision  for  the  value  question  alone.  The  instaiction  for  the  offense  can  be  used  without 
change  for  either  a  misdemeanor  or  a  felony  charge.  If  satisfied  that  the  offense  was  committed  with  regard 
to  “any  property,”  the  jury  should  find  the  defendant  guilty.  Then,  in  determining  value,  the  jury  is 
instructed  to  “consider  all  thefts  you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and 
committed  by  the  defendant  pursuant  to  a  single  intent  and  design.” 
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1453  THEFT  BY  FRAUD  —  §  943.20(l)(d) 


INSTRUCTION  WITHDRAWN 


COMMENT 

Wis  Jl-Criminal  1453  was  originally  published  in  1967  and  revised  in  1977,  1983,  1988,  1991,  and 
2003. 

In  2003,  the  instruction  was  divided  into  two  versions:  Wis  Jl-Criminal  1453A  and  1453B.  Wis 
Jl-Criminal  1453  should  have  been  withdrawn  at  that  time  but  was  mistakenly  republished.  It  is  now 
withdrawn. 
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1453A  THEFT  BY  FRAUD:  REPRESENTATIONS  MADE  TO  THE  OWNER, 
DIRECTLY  OR  BY  A  THIRD  PERSON  —  §  943.20(l)(d) 

Statutory  Definition  of  the  Crime 

Theft,  as  defined  in  §  943.20(l)(d)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  one  who  obtains  title  to  property  of  another  person  by  intentionally  deceiving  that 
person  with  a  false  representation  which  is  known  to  be  false,  made  with  intent  to  defraud, 
and  which  does  defraud  the  person  to  whom  it  is  made. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  seven  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name)  was  the  owner  of  property. 

2.  The  defendant  made  a  false  representation  to  the  owner. 

This  requires  that  the  false  representation  be  one  of  past  or  existing  fact.  It 
does  not  include  expressions  of  opinions  or  representations  of  law.1 

ADD  THE  FOLLOWING  IF  THE  ALLEGED  REPRESENTATION 

WAS  MADE  TO  A  THIRD  PERSON.2 

[It  is  not  required  that  the  defendant  directly  communicated  with  the  owner. 
The  defendant  is  responsible  for  a  statement  made  to  a  third  person  if  the  defendant 
intended  or  had  reason  to  expect  that  the  statement  would  be  repeated  to,  or  its 
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substance  communicated  to,  the  owner  and  that  it  would  influence  the  owner’s 
conduct  in  the  transaction.] 

IF  THERE  WAS  A  PROMISE  IN  ADDITION  TO  THE 
REPRESENTATION  OF  PAST  OR  EXISTING  FACT,  ADD  THE 
FOLLOWING  PARAGRAPH  USING  “ALSO  INCLUDES.”  IF 
THE  ONLY  REPRESENTATION  WAS  A  PROMISE,  STRIKE 
THE  PREVIOUS  TWO  SENTENCES  AND  GIVE  THE 
FOLLOWING  PARAGRAPH  INSTEAD,  USING  “IN  THIS  CASE 
MEANS.” 

[A  false  representation  (also  includes)  (in  this  case  means)  a  promise  made 
with  intent  not  to  perform  it,  if  the  promise  is  a  part  of  a  false  and  fraudulent 
scheme.]3 

3.  The  defendant  knew  the  representation  was  false. 

4.  The  defendant  made  the  representation  with  intent  to  deceive  and  to  defraud  the 
owner. 

This  requires  that  the  defendant  made  the  representations  with  the  purpose  to 
deceive  and  defraud  the  owner  or  that  the  defendant  was  practically  certain  that 
(his)  (her)  representations  would  deceive  and  defraud  the  owner. 

ADD  THE  FOLLOWING  IF  SUPPORTED  BY  THE  EVIDENCE: 

[It  is  not  required  that  the  defendant  knew  the  identity  of  the  owner.]4 

5.  The  defendant  obtained  title  5  to  the  property  of  the  owner  by  the  false 
representation. 

IF  MONEY  WAS  OBTAINED,  USE  THE  FOLLOWING: 
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[Money  is  property.  Title  to  money  is  obtained  by  gaining  possession.] 

IF  PROPERTY  OTHER  THAN  MONEY  WAS  OBTAINED,  USE  THE 
FOLLOWING: 

[Title  to  property  may  be  obtained  by  [execution  and  delivery  of  a  (deed)  (bill 
of  sale)  (conditional  sales  contract)  (land  contract)  (assignment)  (other  instrument 
transferring  ownership)]  [sale  and  delivery  of  the  property]  [gift]  [gaining 
possession  of  property  through  a  lease.]6 

6.  The  owner  was  deceived  by  the  representation. 

“Deceived”  means  “misled.” 

7.  The  owner  was  defrauded  by  the  representation. 

This  requires  that  the  owner  did  in  fact  part  with  title  to  property  in  reliance 
(at  least  in  part)  on  the  false  representation.7 

Deciding  About  Intent 

You  cannot  look  into  a  person’s  mind  to  find  intent.  Intent  must  be  found,  if  found  at 
all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. s 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  seven  elements  of  this  offense 
have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


©2019,  Regents,  Univ.  of  Wis. 


3 


(Rel.  No.  57-7/2019) 


1453 A 


WIS  JI-CRIMINAL 


1453 A 


IF  FELONY  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
OR  OTHER  FACT  MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE 
EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  THE  VALUE  OF  THE 
PROPERTY  WAS  MORE  THAN  THE  AMOUNT  STATED  IN  THE 
QUESTION.  SEE  WIS  JI-CRIMINAL  144 IB  FOR  OTHER  PENALTY- 
INCREASING  FACTS.9 


[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

(“Was  the  value  of  the  property  obtained  more  than  $100,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  property  obtained  more  than  $10,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  property  obtained  more  than  $5,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  property  obtained  more  than  $2,500?” 

Answer:  “yes”  or  “no.”) 

“Value”  means  the  market  value  of  the  property  at  the  time  of  the  theft  or  the 
replacement  cost,  whichever  is  less.10 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt  that 

the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 

ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  MORE  THAN 
ONE  THEFT  FROM  THE  SAME  OWNER  “PURSUANT  TO  A  SINGLE 
INTENT  AND  DESIGN,”  AS  PROVIDED  IN  §  971.36(3)(a).n 
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[In  determining  the  value  of  the  property  obtained,  you  may  consider  all  thefts  that  you 
are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed  by  the 
defendant  pursuant  to  a  single  intent  and  design.] 


COMMENT 

This  instruction  is  based  on  Wis  Jl-Criminal  1453,  which  was  originally  published  in  1967  and  revised 
in  1977,  1983,  1988,  1991,  2003,  and  2006.  This  revision  was  approved  by  the  Committee  in  February 
2019;  it  updated  the  text  and  footnote  9  to  reflect  a  new  penalty  category. 

This  instruction  is  for  violations  of  §  943 .20(  1  )(d)  that  involve  representations  made  to  the  owner  of 
the  property.  If  representations  were  made  to  an  agent  of  the  owner,  see  Wis  Jl-Criminal  I453B. 
Representations  communicated  via  a  third  person  do  not  necessarily  involve  an  agency  relationship.  See 
State  v.  Timblin,  2002  WI  App  304,  259  Wis. 2d  299,  657  N.W.2d  89,  discussed  in  footnote  2,  below. 

The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty  increases  to  a  felony  if  the  value  of  the 
stolen  property  exceeds  specified  amounts.  This  amount  was  increased  to  $2,500  by  2001  Wisconsin  Act 
16,  effective  date:  September  1,  2001,  and  changed  again  by  2001  Wisconsin  Act  109.  See  footnote  9, 
below.  The  penalty  increases  to  a  Class  H  felony  in  six  situations  specified  in  sub.  (3)(d),  which  are 
addressed  by  Wis  Jl-Criminal  1441B. 

See  §§  971.32,  971.33,  and  971.36  with  respect  to  pleading,  evidence,  subsequent  prosecutions,  and 
what  constitutes  “ownership”  and  “possession”  in  theft  cases.  Prosecuting  more  than  one  theft  as  a  single 
crime  under  §  971 .36(3)  is  addressed  in  connection  with  the  determination  of  the  value  of  stolen  property 
in  bracketed  material  at  the  end  of  the  instruction. 

Multiple  counts  of  theft  by  fraud  were  found  to  be  appropriate  when  each  required  proof  of  a  fact  the 
other  did  not.  State  v.  Swinson,  2003  WI  App  45,  261  Wis. 2d  633,  660  N.W.2d  12. 

It  is  lawful  to  charge  theft  by  fraud  in  violation  of  §  943.20(l)(d)  where  a  more  specific  statute  may 
apply  -  in  this  case,  §  98. 15(1),  which  makes  it  a  misdemeanor  to  manipulate  the  quality  of  milk  samples. 
State  v.  Ploeckelman,  2007  WI  App  31,  199  Wis.2d  251,  729  N.W.2d  784. 

I .  It  is  generally  held  that  the  representation  must  be  one  of  fact  (Corscott  v.  State,  178  Wis.  661, 
671,  190  N.W.  465  (1922))  and  that  a  representation  of  law  or  an  opinion  does  not  fall  within  the  statute. 
32  Am.  Jur.  False  Pretenses  §§  15  and  17  (1939).  The  difficulty,  however,  is  in  drawing  the  distinction 
between  representation  of  “facts”  and  representations  of  “opinions”  or  “law.”  Declarations  of  value,  it  has 
been  held,  can  be  fraud  (United  States  v.  Rowe,  56  F.2d  747,  749  (2d  Cir.  1932))  and  whether  a  statement 
is  one  of  fact  or  of  law  may  be  a  close  question.  See  Melli  and  Remington,  “Theft  -  A  Comparative 
Analysis,”  1954  Wis.  L.  Rev.  253,  263-65;  Baldwin,  “Criminal  Misappropriations  in  Wisconsin  -  Part  I,” 
44  Mara.  L.  Rev.  253.  282-87  (1960-61). 

Conduct  can  constitute  a  “representation”  under  the  theft  by  fraud  statute.  State  v.  Ploeckelman  2007 
WI  App  3  1,  199  Wis. 2d  251,  729  N.W.2d  784. 
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“[Providing  fictitious  business  names  and  stolen  personal  identifying  information  to  a  phone  company 
as  a  way  of  avoiding  payment  falls  within  the  meaning  of  ‘false  representation.’”  State  v.  Steffes,  2013 
WI  33, 1J4,  347  Wis.2d  683,  832  N.W.2d  101. 

2.  This  material  is  intended  to  reflect  the  decision  in  State  v.  Timblin,  2002  WI  App  304,  259  Wis.2d 
299,  657  N.W.2d  89,  which  held  that  the  theft  by  fraud  statute  applies  in  a  case  where  the  defendant  did  not 
communicate  directly  with  the  victim  of  his  fraudulent  scheme.  Communication  was  achieved  via  a  third 
person,  whom,  the  court  concluded,  was  not  the  agent  of  the  defendant  or  the  victim.  The  court  relied  on 
the  Restatement  (Second)  of  Torts  which  recognizes  “civil  liability  for  misrepresentation  where  it  is 
foreseeable  and  intended  that  a  fraudulent  misrepresentation  will  be  repeated  to  third  parties  and  acted  upon 
by  them.”  2002  WI  App  304,  ^[31.  Though  the  decision  addressed  plea  withdrawal,  it  appears  to  be  clear 
authority  for  the  proposition  that  the  same  rule  is  sufficient  for  criminal  liability. 

3.  Section  943. 20( l)(d)  changed  old  case  law  to  the  effect  that  a  false  promise  was  not  sufficient  to 
satisfy  the  statute.  See,  e.g.,  State  ex  rel.  Labuwi  v.  Hathaway,  168  Wis.  518,  170  N.W.  654  (1919).  The 
false  promise  must  be  part  of  a  “false  and  fraudulent  scheme.”  This  means  that  the  defendant  must  have 
made  the  promise  without  any  intention  of  carrying  the  promise  out  and  for  the  purpose  of  causing  the 
victim  to  part  with  his  property.  The  mere  failure  to  carry  out  the  promise  alone  is,  necessarily,  not 
sufficient  to  support  a  conviction.  See  Melli  and  Remington,  “Theft  -  A  Comparative  Analysis,”  1954 
Wis.  L.  Rev.  253,  271;  Platz,  “The  Criminal  Code,”  1956  Wis.  L.  Rev.  350,  374-75;  Baldwin,  “Criminal 
Misappropriations  in  Wisconsin  -  Part  I,”  44  Marq.  L.  Rev.  253,  283-84  (1960-61 ).  One  example  that  the 
drafters  of  the  Criminal  Code  had  in  mind  was  that  of  unscrupulous  building  contractors  who  accepted  a 
down  payment  on  a  house  they  did  not  intend  to  build.  See  1953  Report  on  the  Criminal  Code,  p.  112. 
The  contractor’s  failure  to  act  (failure  to  build  the  house)  may  be  considered  in  trying  to  decide  whether  the 
contractor  intended  not  to  perform  the  promise  (to  build  the  house)  at  the  time  the  promise  was  made.  It 
would  be  appropriate  to  add  a  reference  to  “failure  to  act”  to  “Deciding  About  Intent”  paragraph  of  the 
instruction. 

4.  The  Committee  concluded  that  the  defendant  need  not  know  the  identity  of  the  person  who  was 
ultimately  defrauded,  as  where,  for  example,  the  fraudulent  representations  are  not  made  directly  to  the 
ultimate  victim.  See,  for  example.  State  v.  Timblin,  2002  WI  App  304,  259  Wis. 2d  299,  657  N.W. 2d  89, 
discussed  in  footnote  2,  supra. 

5.  It  is  the  opinion  of  the  Committee  that  it  is  unnecessary  that  the  defendant  obtain  full  legal  title 
to  support  a  conviction  under  this  section,  although  the  section  does  specifically  refer  to  obtaining  “title.” 
Obtaining  property  under  a  conditional  sales  contract,  for  example,  would  support  a  conviction  under  this 
section.  See  Whitmore  v.  State,  238  Wis.  79,  298  N.W.  194  ( 1941);  Baldwin,  “Criminal  Misappropriations 
in  Wisconsin  -  Part  I,”  44  Marq.  L.  Rev.  253,  280-81  (1960-61).  Also  see  note  6,  below. 

“Property”  is  defined  in  §  943.20(2)(b).  In  State  v.  Steffes,  2013  WI  33,  ^8  and  26,  347  Wis. 2d  683, 
832  N.W. 2d  101,  the  court  answered  “yes”  to  the  following  question:  “[WJhether  the  applied  electricity 
that  AT&T  uses  to  power  its  network  is  included  in  the  definition  of ‘property’  under  §  943.20(2)(b).” 

“Property  of  another”  is  defined  by  §§  939.22(28)  and  943.20(2)(d). 

The  proper  construction  of  “obtains  title”  was  discussed  by  the  Wisconsin  Court  of  Appeals  in  State 
v.  O’Neil,  141  Wis. 2d  535,  416  N.W. 2d  77  (Ct.  App.  1987).  The  O’Neil  decision  held  that  the  defendant 
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need  not  personally  receive  title  to  the  property  to  satisfy  the  statute’s  requirement  that  title  be  “obtained.” 
The  court  noted  that  the  version  of  Wis  Jl-Criminal  1453  then  in  effect  was  inconsistent  with  this  holding 
since  it  defined  the  fourth  element  as  requiring  that  “there  must  have  been  a  transfer  of  title  from  the  owner 
to  the  defendant.”  The  1988  revision  of  the  instruction  deletes  that  phrase. 

In  the  O’Neil  case,  the  defendant  was  the  interim  director  of  a  corporation  that  did  business  with  Eau 
Claire  County.  Based  on  records  altered  by  the  defendant,  the  county  was  overbilled.  The  funds  so 
obtained  were  deposited  in  the  corporation’s  account.  The  court  of  appeals  held  that  O’Neil  “obtained” 
the  money  even  though  she  did  not  directly  receive  it  herself: 

If  a  person  induces  another  to  part  with  money  by  fraudulent  misrepresentations,  then  title 
to  that  property  has  been  obtained  within  the  meaning  of  the  statute.  The  crime  is  complete 
when  the  title  has  been  obtained.  141  Wis. 2d  535,  536-37. 

For  a  case  like  O’Neil,  a  definition  of  “obtains”  would  apparently  be  acceptable  if  it  provided: 
‘“Obtains’  means  to  induce  another  to  part  with  title  to  property.”  In  the  Committee’s  judgment, 
depending  on  the  facts  of  the  case,  that  definition  might  not  go  far  enough.  The  common  meaning  of 
“obtains”  appears  to  have  two  aspects:  relinquishing  of  title  by  the  owner  and  receipt  by  someone  else. 
It  is  the  receipt  aspect  that  O’Neil  leaves  open.  It  was  not  a  problem  in  O’Neil  because  of  the  defendant’s 
close  connection  with  the  actual  recipient  of  the  money  (director  of  the  corporation).  It  could  be  argued 
that  a  complete  definition  ought  to  include  an  expression  of  the  required  relationship  between  the  defendant 
and  the  actual  recipient. 

6.  In  State  v.  Meado,  163  Wis. 2d  789,  472  N.W.2d  567  (Ct.  App.  1991),  the  court  concluded  that 
“the  phrase  ‘obtains  title  to  property,’  as  used  in  §  943.20(1  )(d),  Stats.,  is  intended  to  include  cases  where 
a  person  induces  another  to  part  with  property  under  a  lease  agreement  by  fraudulent  representation.”  163 
Wis. 2d  789,  799.  Meado  had  obtained  a  van  from  a  dealer  under  a  lease  agreement.  He  gave  the  dealer 
a  check  as  the  down  payment  and  the  check  bounced.  The  check  was  written  on  an  account  that  was  closed 
before  the  check  was  written;  Meado  had  also  given  a  false  home  address  to  the  dealer.  The  court  said  that 
Meado  had  gained  the  benefit  of  the  van  through  false  representation,  thereby  violating  “the  leading  idea” 
of  the  statute  which  is  “to  prohibit  the  deprivation  of  the  owner’s  property  by  fraudulent,  non-violent 
means.”  163  Wis. 2d  789,  798. 

7.  Section  943.20(1  )(d)  requires  that  the  defendant  obtain  title  to  the  property  by  deceiving  the 
victim  and  that  the  victim  be  defrauded  by  the  false  representation.  See  Frank  v.  State  ex  rel.  Meiers,  244 
Wis.  658,  660,  12  N.W.2d  923  (1944):  Palotta  v.  State.  184  Wis.  290,  199  N.W.  72  (1924).  The  victim  is 
not  under  a  duty  to  investigate  the  truth  of  the  representations,  and  any  negligence  by  the  victim  in  not 
discovering  the  fraud  is  not  a  defense.  See  State  v.  Fambcrt,  73  Wis. 2d  590,  243  N.W. 2d  524  ( 1 976);  State 
v,  Funz,  86  Wis. 2d  695,  273  N.W. 2d  767  (1979);  and  Palotta  v.  State,  supra. 

What  now  appears  at  elements  6  and  7  was  revised  in  1983  as  suggested  by  State  v.  Kennedy,  105 
Wis. 2d  625,  314  N.W. 2d  884  (Ct.  App.  1981).  Kennedy  also  held  that  an  ultimate  financial  loss  by  the 
victim  is  not  required:  “.  . .  the  victim’s  final  accounting  is  irrelevant.”  105  Wis. 2d  at  640. 

8.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923A.  If  the  case  involves  a  promise  made 
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with  intent  not  to  perform  it,  it  is  appropriate  to  add  reference  to  “failure  to  act”  to  this  paragraph.  See 
footnote  3,  supra. 

9.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it 
determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session. 
The  amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1,  2003], 

A  new  category  -  value  exceeding  $100,000  -  was  added  by  2017  Wisconsin  Act  287  [effective  date: 
April  18.  2018],  The  penalties  provided  in  subs.  (3)  (a)  through  (cm)  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony; 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony;  and, 

-  if  the  value  of  the  property  exceeds  $100,000,  the  offense  is  a  Class  F  felony. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I,  Class  H,  and  Class 
G  felonies;  it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one 
question  may  be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for 
example,  that  the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be 
submitted. 

The  other  facts  that  increase  the  penalty  to  the  felony  level  are  addressed  in  Wis  Jl-Criminal  144 IB. 

10.  Section  943. 20(2)(d). 

1 1 .  Section  97 1 .36  sets  forth  a  number  of  rules  relating  to  the  pleading  and  prosecution  of  theft  cases. 
Subsection  (3)  allows  the  prosecution  of  more  than  one  theft  as  a  single  crime  under  certain  circumstances: 

(3)  In  any  case  of  theft  involving  more  than  one  theft,  all  thefts  may  be  prosecuted  as  a  single 
crime  if: 

(a)  The  property  belonged  to  the  same  owner  and  the  thefts  were  committed  pursuant  to  a  single 
intent  and  design  or  in  execution  of  a  single  deceptive  scheme; 

(b)  The  property  belonged  to  the  same  owner  and  was  stolen  by  a  person  in  possession  of  it;  or 

(c)  The  property  belonged  to  more  than  one  owner  and  was  stolen  from  the  same  place  pursuant 
to  a  single  intent  and  design. 
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The  material  in  the  instruction  addresses  the  situation  defined  in  subsec.  (3)(a):  more  than  one  theft 
from  the  same  owner,  pursuant  to  a  single  intent  and  design.  There  is  no  Wisconsin  case  law  interpreting 
this  aspect  of  §  971 .36.  But  the  Committee’s  conclusion  that  it  may  be  dealt  with  most  effectively  as  part 
of  the  value  question  is  supported  by  the  case  law  on  related  issues,  as  described  below. 

State  v.  Spraggin,  71  Wis.2d  604,  239  N.W.2d  297  (1976),  dealt  with  the  receipt  of  several  articles  of 
stolen  property.  Spraggin  was  charged  with  a  felony  offense,  based  on  the  receipt  of  multiple  stolen 
articles  (valued  at  more  than  $500)  at  one  time.  The  applicable  statute,  §  943.34,  did  not  have  a  provision 
like  §  97 1 .36,  so  the  court  held  that  lumping  multiple  articles  together  was  proper  only  if  they  were  received 
at  one  time.  If  there  were  separate  receipts,  separate  misdemeanor  charges  would  have  been  required,  and 
a  felony  charge  could  not  be  supported.  The  case  was  presented  to  the  jury  as  a  felony,  but  the  jury  found 
the  value  of  the  goods  received  as  $180.  The  court  entered  judgment  on  the  basis  of  the  felony  conviction, 
apparently  relying  on  the  prosecutor’s  contention  that  a  25-inch  color  TV  was  worth  more  than  $500.  The 
supreme  court  reversed,  holding  that,  at  most,  two  misdemeanors  were  committed. 

The  Spraggin  court  held  that  presenting  the  case  to  the  jury  solely  as  a  felony  “was  in  effect  a  decision 
on  the  grade  of  the  offense,  which  is  clearly  an  issue  only  for  the  jury.”  (81  Wis.2d  604,  615,  citing  State 
v.  Heyroth,  the  case  holding  that  finding  value  in  a  theft  case  is  for  the  jury.)  The  court  went  on  to  point 
out  that  there  are  optional  ways  of  proceeding  in  a  case  like  this: 

Since  variances  between  the  allegations  and  the  proof  may  be  beyond  the  control  of  the  state,  see: 
People  v.  Smith  (1945),  26  Cal. 2d  854,  161  Pac.2d  941;  State  v.  Niehuser  (Or.  App.  1975),  533 
Pac.2d  834;  People  v.  Roberts  (1960),  182  Cal. App. 2d  431,  6  Cal.  Rptr.  161,  one  option  is  to 
charge  in  the  alternative.  Likewise,  the  defense  could  request,  or  the  state  on  its  own,  could 
submit  the  alternative  charges  of  a  single  or  multiple  receptions,  when,  as  in  cases  of  lesser 
included  charges,  see:  Devroy  v.  State  (1942),  239  Wis.  466,  1  N.W.2d  875;  State  v.  Melvin 
(1970),  49  Wis. 2d  246,  181  N.W.2d  490,  a  reasonable  view  of  the  evidence  reveals  that  there  is 
a  reasonable  basis  for  conviction  on  either.  With  the  alternatives  phrased  in  terms  of  separate  or 
joint  receptions  of  multiple  stolen  items,  the  jury  may  decide  on  the  evidence  and  thereafter  grade 
the  offense  through  the  establishment  of  value. 

71  Wis. 2d  604,616-17. 

Submitting  the  issue  to  the  jury  seems  to  be  required  by  the  Spraggin  case  because  it  goes  to  “the  grade 
of  the  offense.”  This  is  consistent  with  the  position  the  Committee  has  taken  in  similar  situations  in  the 
past:  if  a  fact  determines  whether  a  different  range  of  penalties  applies  (e.g.,  changes  a  crime  from  a 
misdemeanor  to  a  felony  or  from  one  class  of  felony  to  another),  it  is  for  the  jury;  if  a  fact  only  influences 
the  length  of  possible  sentence  within  a  statutory  range,  it  is  for  the  judge. 

The  Committee  concluded  that  it  would  be  more  effective,  or  at  least  more  efficient,  to  leave  the 
multiple  item  decision  for  the  value  question  alone.  The  instruction  for  the  offense  can  be  used  without 
change  for  either  a  misdemeanor  or  a  felony  charge.  If  satisfied  that  the  offense  was  committed  with  regard 
to  “any  property,”  the  jury  should  find  the  defendant  guilty.  Then,  in  determining  value,  the  jury  is 
instructed  to  “consider  all  thefts  you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and 
committed  by  the  defendant  pursuant  to  a  single  intent  and  design.” 
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1453B  THEFT  BY  FRAUD:  REPRESENTATIONS  MADE  TO  AN  AGENT  —  § 
943.20(l)(d) 


Statutory  Definition  of  the  Crime 

Theft,  as  defined  in  §  943.20(1  )(d)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  one  who  obtains  title  to  property  of  another  person  by  intentionally  deceiving  an  agent 
of  that  person  with  a  false  representation  which  is  known  to  be  false,  made  with  intent  to 
defraud,  and  which  does  defraud  the  owner  of  the  property. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  eight  elements 
were  present. 


Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name)  was  the  owner  of  property. 

2.  (Name)  was  the  agent  of  the  owner. 

An  agent  is  a  person  authorized  to  act  on  the  owner’s  behalf.1 

3.  The  defendant  made  a  false  representation  to  the  agent. 

This  requires  that  the  false  representation  be  one  of  past  or  existing  fact.  It 

does  not  include  expressions  of  opinions  or  representations  of  law.2 

IF  THERE  WAS  A  PROMISE  IN  ADDITION  TO  THE 
REPRESENTATION  OF  PAST  OR  EXISTING  FACT,  ADD  THE 
FOLLOWING  PARAGRAPH  USING  “ALSO  INCLUDES.”  IF  THE 
ONLY  REPRESENTATION  WAS  A  PROMISE,  STRIKE  THE 
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PREVIOUS  TWO  SENTENCES  AND  GIVE  THE  FOLLOWING 

PARAGRAPH  INSTEAD,  USING  “IN  THIS  CASE  MEANS.” 

[A  false  representation  (also  includes)  (in  this  case  means)  a  promise  made 
with  intent  not  to  perform  it,  if  the  promise  is  a  part  of  a  false  and  fraudulent 
scheme.]3 

4.  The  defendant  knew  the  representation  was  false. 

5.  The  defendant  made  the  representation  with  intent  to  deceive  the  agent  and  to 
defraud  the  owner. 

This  requires  that  the  defendant  made  the  representation  with  the  purpose  to 
deceive  the  agent  and  defraud  the  owner  or  that  the  defendant  was  practically 
certain  that  (his)  (her)  representation  would  deceive  the  agent  and  defraud  the 
owner. 

ADD  THE  FOLLOWING  IF  SUPPORTED  BY  THE  EVIDENCE: 

[It  is  not  required  that  the  defendant  knew  the  identity  of  the  owner.]4 

6.  The  defendant  obtained  title5  to  the  property  of  the  owner  by  making  the  false 
representation  to  the  agent. 

IF  MONEY  WAS  OBTAINED,  USE  THE  FOLLOWING: 

[Money  is  property.  Title  to  money  is  obtained  by  gaining  possession.] 

IF  PROPERTY  OTHER  THAN  MONEY  WAS  OBTAINED,  USE  THE 
FOLLOWING: 
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[Title  to  property  may  be  obtained  by  [execution  and  delivery  of  a  (deed)  (bill 
of  sale)  (conditional  sales  contract)  (land  contract)  (assignment)  (other  instrument 
transferring  ownership)]  [sale  and  delivery  of  the  property]  [gift]  [gaining 
possession  of  property  through  a  lease.]6 

7.  The  agent  was  deceived  by  the  representation. 

“Deceived”  means  “misled.” 

8.  The  owner  was  defrauded  by  the  representation. 

This  requires  that  the  owner  of  property  did  in  fact  part  with  title  to  property 
in  reliance  (at  least  in  part)  on  the  false  representation.7 

Deciding  About  Intent 

You  cannot  look  into  a  person’s  mind  to  find  intent.  Intent  must  be  found,  if  found  at 
all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent.8 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  eight  elements  of  this  offense 

have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  FELONY  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
OR  OTHER  FACT  MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE 
EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  THE  VALUE  OF  THE 
PROPERTY  WAS  MORE  THAN  THE  AMOUNT  STATED  IN  THE 
QUESTION.  SEE  WIS  JI-CRIMINAL  1441B  FOR  OTHER  PENALTY- 
INCREASING  FACTS.9 


©2019,  Regents,  Univ.  of  Wis. 


3 


(Rel.  No.  57-7/2019) 


1453B 


WIS  JI-CRIMINAL 


1453B 


[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

(“Was  the  value  of  the  property  obtained  more  than  $100,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  property  obtained  more  than  $10,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  property  obtained  more  than  $5,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  property  obtained  more  than  $2,500?” 

Answer:  “yes”  or  “no.”) 

“Value”  means  the  market  value  of  the  property  at  the  time  of  the  theft  or  the 
replacement  cost,  whichever  is  less. 10  Before  you  may  answer  “yes,”  you  must  be 
satisfied  beyond  a  reasonable  doubt  that  the  value  of  the  property  was  more  than  the  amount 
stated  in  the  question.] 

ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  MORE  THAN 
ONE  THEFT  FROM  THE  SAME  OWNER  “PURSUANT  TO  A  SINGLE 
INTENT  AND  DESIGN,”  AS  PROVIDED  IN  §  97 1 .36(3)(a). 1 1 

[In  determining  the  value  of  the  property  obtained,  you  may  consider  all  thefts  that 

you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed 

by  the  defendant  pursuant  to  a  single  intent  and  design.] 
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COMMENT 

This  instruction  is  based  on  Wis  Jl-Criminal  1453,  which  was  originally  published  in  1967  and  revised 
in  1977,  1983,  1988,  1991,  2003,  and  2006.  This  revision  was  approved  by  the  Committee  in  February 
2019;  it  updated  the  text  and  footnote  9  to  reflect  a  new  penalty  category. 

This  instruction  is  for  violations  of  §  943.20(1  )(d)  that  involve  representations  made  to  the  agent  of 
the  owner  of  the  property.  If  representations  were  made  directly  to  the  owner,  see  Wis  Jl-Criminal  1453A. 
Representations  communicated  via  a  third  person  do  not  necessarily  involve  an  agency  relationship.  See 
State  v.  Timblin,  2002  WI  App  304,  259  Wis. 2d  299,  657  N.W.2d  89,  discussed  in  footnote  2,  Wis  JI- 
Criminal  1453A. 

The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty  increases  to  a  felony  if  the  value  of  the 
stolen  property  exceeds  specified  amounts.  This  amount  was  increased  to  $2,500  by  2001  Wisconsin  Act 
16,  effective  date:  September  1,  2001,  and  changed  again  by  2001  Wisconsin  Act  109.  See  footnote  9, 
below.  The  penalty  increases  to  a  Class  FI  felony  in  six  situations  specified  in  sub.  (3)(d),  which  are 
addressed  by  Wis  Jl-Criminal  1441 B. 

See  §§  971.32,  971.33,  and  971.36  with  respect  to  pleading,  evidence,  subsequent  prosecutions,  and 
what  constitutes  “ownership”  and  “possession”  in  theft  cases.  Prosecuting  more  than  one  theft  as  a  single 
crime  under  §  971.36(3)  is  addressed  in  connection  with  the  determination  of  the  value  of  stolen  property 
in  bracketed  material  at  the  end  of  the  instruction. 

Multiple  counts  of  theft  by  fraud  were  found  to  be  appropriate  when  each  required  proof  of  a  fact  the 
other  did  not.  State  v.  Swinson.  2003  WI  App  45,  261  Wis.2d  633,  660  N.W.2d  12. 

1.  A  fraudulent  representation  may  be  communicated  via  a  third  person  without  that  third  person 
being  an  agent  of  the  defendant  or  the  owner.  See,  for  example,  State  v.  Timblin,  2002  WI  App  304,  259 
Wis. 2d  299,  657  N.W.2d  89,  discussed  in  footnote  2,  Wis  Jl-Criminal  1453A. 

2.  A  false  representation  to  an  agent  of  the  owner  is  within  the  statute.  The  Committee  is  of  the 
opinion  that  if  the  representation  is  made  in  writing,  addressed  to  a  corporation  or  a  partnership,  etc.,  it  is 
made  directly  to  the  owner,  but  if  addressed  to  an  officer  or  employee,  it  is  made  to  an  agent  of  the  owner. 

3.  See  §  943. 20( l)(d).  The  statute  changes  old  case  law  to  the  effect  that  a  false  promise  was  not 
sufficient  to  satisfy  the  statute.  See,  e.g.,  State  ex  rel.  Labuwi  v.  Hathaway,  168  Wis.  518,  170  N.W.  654 
(1919).  The  false  promise  must  be  part  of  a  “false  and  fraudulent  scheme.”  §  943. 20(  1  )(d).  This  means 
that  the  defendant  must  have  made  the  promise  without  any  intention  of  carrying  the  promise  out  and  for 
the  purpose  of  causing  the  victim  to  part  with  his  property.  The  mere  failure  to  carry  out  the  promise  alone 
is,  necessarily,  not  sufficient  to  support  a  conviction.  See  Melli  and  Remington,  “Theft  -  A  Comparative 
Analysis,”  1954  Wis.  L.  Rev.  253,  271;  Platz,  “The  Criminal  Code,”  1956  Wis.  L.  Rev.  350,  374-75; 
Baldwin,  “Criminal  Misappropriations  in  Wisconsin  -  Part  I,”  44  Marq.  L.  Rev.  253,  283-84  (1960-61). 

4.  The  Committee  concluded  that  the  defendant  need  not  know  the  identity  of  the  person  who  was 
ultimately  defrauded,  as  where,  for  example,  the  fraudulent  representations  are  not  made  directly  to  the 
ultimate  victim.  See,  for  example.  State  v.  Timblin,  2002  WI  App  304,  259  Wis. 2d  299,  657  N.W. 2d  89, 
discussed  in  footnote  2,  Wis  Jl-Criminal  1453A. 
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5.  It  is  the  opinion  of  the  Committee  that  it  is  unnecessary  that  the  defendant  obtain  full  legal  title 
to  support  a  conviction  under  this  section,  although  the  section  does  specifically  refer  to  obtaining  “title.” 
Obtaining  property  under  a  conditional  sales  contract,  for  example,  would  support  a  conviction  under  this 
section.  See  Whitmore  v.  State,  238  Wis.  79, 298  N.W.  194  (1941);  Baldwin,  “Criminal  Misappropriations 
in  Wisconsin  -  Part  I,”  44  Marq.  L.  Rev,  253,  280-8 1  ( 1 960-6 1 ).  Also  see  note  6,  below. 

“Property  of  another”  is  defined  by  §§  939.22(28)  and  943.20(2)(d). 

The  proper  construction  of  “obtains  title”  was  discussed  by  the  Wisconsin  Court  of  Appeals  in  State 
v.  O'Neil,  141  Wis. 2d  535,  416  N.W. 2d  77  (Ct.  App.  1987).  The  O'Neil  decision  held  that  the  defendant 
need  not  personally  receive  title  to  the  property  to  satisfy  the  statute’s  requirement  that  title  be  “obtained.” 
The  court  noted  that  the  version  of  Wis  Jl-Criminal  1453  then  in  effect  was  inconsistent  with  this  holding 
since  it  defined  the  fourth  element  as  requiring  that  “there  must  have  been  a  transfer  of  title  from  the  owner 
to  the  defendant.”  The  1988  revision  of  the  instruction  deletes  that  phrase. 

In  the  O'Neil  case,  the  defendant  was  the  interim  director  of  a  corporation  that  did  business  with  Eau 
Claire  County.  Based  on  records  altered  by  the  defendant,  the  county  was  overbilled.  The  funds  so 
obtained  were  deposited  in  the  corporation’s  account.  The  court  of  appeals  held  that  O’Neil  “obtained” 
the  money  even  though  she  did  not  directly  receive  it  herself: 

If  a  person  induces  another  to  part  with  money  by  fraudulent  misrepresentations,  then  title 
to  that  property  has  been  obtained  within  the  meaning  of  the  statute.  The  crime  is  complete 
when  the  title  has  been  obtained.  141  Wis. 2d  535,  536-37. 

For  a  case  like  O’Neil,  a  definition  of  “obtains”  would  apparently  be  acceptable  if  it  provided: 
“‘Obtains’  means  to  induce  another  to  part  with  title  to  property.”  In  the  Committee’s  judgment, 
depending  on  the  facts  of  the  case,  such  a  definition  might  not  go  far  enough.  The  common  meaning  of 
“obtains”  seems  to  have  two  aspects:  relinquishing  of  title  by  the  owner  and  receipt  by  someone  else.  It 
is  the  receipt  aspect  that  O'Neil  leaves  open.  It  was  not  a  problem  in  O'Neil  because  of  the  defendant’s 
close  connection  with  the  actual  recipient  of  the  money  (director  of  the  corporation).  It  could  be  argued 
that  a  complete  definition  ought  to  include  an  expression  of  the  required  relationship  between  the  defendant 
and  the  actual  recipient. 

6.  In  State  v.  Meado,  163  Wis. 2d  789,  472  N.W. 2d  567  (Ct.  App.  1991),  the  court  concluded  that 
“the  phrase  ‘obtains  title  to  property,’  as  used  in  §  943.20(l)(d),  Stats.,  is  intended  to  include  cases  where 
a  person  induces  another  to  part  with  property  under  a  lease  agreement  by  fraudulent  representation.”  1 63 
Wis. 2d  789,  799.  Meado  had  obtained  a  van  from  a  dealer  under  a  lease  agreement.  He  gave  the  dealer 
a  check  as  the  down  payment  and  the  check  bounced.  The  check  was  written  on  an  account  that  was  closed 
before  the  check  was  written;  Meado  had  also  given  a  false  home  address  to  the  dealer.  The  court  said  that 
Meado  had  gained  the  benefit  of  the  van  through  false  representation,  thereby  violating  “the  leading  idea” 
of  the  statute  which  is  “to  prohibit  the  deprivation  of  the  owner’s  property  by  fraudulent,  non-violent 
means.”  163  Wis. 2d  789,  798. 

7.  Section  943.20(1  )(d)  requires  that  the  defendant  obtain  title  to  the  property  by  deceiving  the 
victim  and  that  the  victim  be  defrauded  by  the  false  representation.  See  Frank  v.  State  ex  rel.  Meiers.  244 
Wis.  658,  660,  12  N.W.2d  923  (1944);  Palotta  v.  State.  184  Wis.  290,  199  N.W.  72  (1924).  The  victim  is 
not  under  a  duty  to  investigate  the  truth  of  the  representations,  and  any  negligence  by  the  victim  in  not 
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discovering  the  fraud  is  not  a  defense.  See  State  v.  Lambert,  73  Wis.2d  590,  243  N.  W.2d  524  ( 1 976);  State 
v.  Lunz,  86  Wis.2d  695,  273  N.W.2d  767  (1979);  and  Palotta  v.  State,  supra. 

What  now  appears  at  elements  6  and  7  was  revised  in  1983  as  suggested  by  State  v.  Kennedy,  105 
Wis.2d  625,  314  N.W.2d  884  (Ct.  App.  1981).  Kennedy  also  held  that  an  ultimate  financial  loss  by  the 
victim  is  not  required:  “.  .  .  the  victim’s  final  accounting  is  irrelevant.”  105  Wis.2d  at  640. 

8.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923A.  If  the  case  involves  a  promise  made 
with  intent  not  to  perform  it,  it  is  appropriate  to  add  reference  to  “failure  to  act”  to  this  paragraph.  See 
footnote  3,  supra. 

9.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it 
determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session. 
The  amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1, 2003], 

A  new  category  -  value  exceeding  $100,000  -  was  added  by  2017  Wisconsin  Act  287  [effective  date: 
April  18.  2018].  The  penalties  provided  in  subs.  (3)  (a)  through  (cm)  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony; 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony;  and, 

-  if  the  value  of  the  property  exceeds  $100,000,  the  offense  is  a  Class  F  felony. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I,  Class  H,  and  Class 
G  felonies;  it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one 
question  may  be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for 
example,  that  the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be 
submitted. 

The  other  facts  that  increase  the  penalty  to  the  felony  level  are  addressed  in  Wis  Jl-Criminal  1441 B. 

10.  Section  943.20(2)(d). 

1 1.  Section  971.36  sets  forth  a  number  of  rules  relating  to  the  pleading  and  prosecution  of  theft  cases. 
Subsection  (3)  allows  the  prosecution  of  more  than  one  theft  as  a  single  crime  under  certain  circumstances: 
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(3)  In  any  case  of  theft  involving  more  than  one  theft,  all  thefts  may  be  prosecuted  as  a  single 
crime  if: 

(a)  The  property  belonged  to  the  same  owner  and  the  thefts  were  committed  pursuant  to  a  single 
intent  and  design  or  in  execution  of  a  single  deceptive  scheme; 

(b)  The  property  belonged  to  the  same  owner  and  was  stolen  by  a  person  in  possession  of  it;  or 

(c)  The  property  belonged  to  more  than  one  owner  and  was  stolen  from  the  same  place  pursuant 
to  a  single  intent  and  design. 

The  material  in  the  instruction  addresses  the  situation  defined  in  subsec.  (3)(a):  more  than  one  theft 
from  the  same  owner,  pursuant  to  a  single  intent  and  design.  There  is  no  Wisconsin  case  law  interpreting 
this  aspect  of  §  971.36.  But  the  Committee’s  conclusion  that  it  may  be  dealt  with  most  effectively  as  part 
of  the  value  question  is  supported  by  the  case  law  on  related  issues,  as  described  below. 

State  v.  Spraggin,  71  Wis.2d  604,  239  N.W.2d  297  (1976),  dealt  with  the  receipt  of  several  articles  of 
stolen  property.  Spraggin  was  charged  with  a  felony  offense,  based  on  the  receipt  of  multiple  stolen 
articles  (valued  at  more  than  $500)  at  one  time.  The  applicable  statute,  §  943.34,  did  not  have  a  provision 
like  §  971.36,  so  the  court  held  that  lumping  multiple  articles  together  was  proper  only  if  they  were  received 
at  one  time.  If  there  were  separate  receipts,  separate  misdemeanor  charges  would  have  been  required,  and 
a  felony  charge  could  not  be  supported.  The  case  was  presented  to  the  jury  as  a  felony,  but  the  jury  found 
the  value  of  the  goods  received  as  $180.  The  court  entered  judgment  on  the  basis  of  the  felony  conviction, 
apparently  relying  on  the  prosecutor’s  contention  that  a  25-inch  color  TV  was  worth  more  than  $500.  The 
supreme  court  reversed,  holding  that,  at  most,  two  misdemeanors  were  committed. 

The  Spraggin  court  held  that  presenting  the  case  to  the  jury  solely  as  a  felony  “was  in  effect  a  decision 
on  the  grade  of  the  offense,  which  is  clearly  an  issue  only  for  the  jury.”  (81  Wis.2d  604,  615,  citing  State 
v.  Heyroth,  the  case  holding  that  finding  value  in  a  theft  case  is  for  the  jury.)  The  court  went  on  to  point 
out  that  there  are  optional  ways  of  proceeding  in  a  case  like  this: 

Since  variances  between  the  allegations  and  the  proof  may  be  beyond  the  control  of  the  state,  see: 
People  v.  Smith  (1945),  26  Cal. 2d  854,  161  Pac.2d  941;  State  v.  Niehuser  (Or.  App.  1975),  533 
Pac.2d  834;  People  v.  Roberts  (1960),  182  Cal. App. 2d  431,  6  Cal.  Rptr.  161,  one  option  is  to 
charge  in  the  alternative.  Likewise,  the  defense  could  request,  or  the  state  on  its  own,  could 
submit  the  alternative  charges  of  a  single  or  multiple  receptions,  when,  as  in  cases  of  lesser 
included  charges,  see:  Devroy  v.  State  (1942),  239  Wis.2  466,  1  N.W.2d  875;  State  v.  Melvin 
(1970),  49  Wis.2d  246,  181  N.W.2d  490,  a  reasonable  view  of  the  evidence  reveals  that  there  is 
a  reasonable  basis  for  conviction  on  either.  With  the  alternatives  phrased  in  terms  of  separate  or 
joint  receptions  of  multiple  stolen  items,  the  jury  may  decide  on  the  evidence  and  thereafter  grade 
the  offense  through  the  establishment  of  value. 

71  Wis.2d  604,  616-17. 

Submitting  the  issue  to  the  jury  seems  to  be  required  by  the  Spraggin  case  because  it  goes  to  “the  grade 
of  the  offense.”  This  is  consistent  with  the  position  the  Committee  has  taken  in  similar  situations  in  the 
past:  if  a  fact  determines  whether  a  different  range  of  penalties  applies  (e.g„  changes  a  crime  from  a 
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misdemeanor  to  a  felony  or  from  one  class  of  felony  to  another),  it  is  for  the  jury;  if  a  fact  only  influences 
the  length  of  possible  sentence  within  a  statutory  range,  it  is  for  the  judge. 

The  Committee  concluded  that  it  would  be  more  effective,  or  at  least  more  efficient,  to  leave  the 
multiple  item  decision  for  the  value  question  alone.  The  instruction  for  the  offense  can  be  used  without 
change  for  either  a  misdemeanor  or  a  felony  charge.  If  satisfied  that  the  offense  was  committed  with  regard 
to  “any  property,”  the  jury  should  find  the  defendant  guilty.  Then,  in  determining  value,  the  jury  is 
instructed  to  “consider  all  thefts  you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and 
committed  by  the  defendant  pursuant  to  a  single  intent  and  design.” 
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1453C  THEFT  BY  FRAUD:  FAILURE  TO  DISCFOSE  AS  A 
REPRESENTATION  -  §  943.20(l)(d) 

Statutory  Definition  of  the  Crime 

Theft,  as  defined  in  §  943.20(l)(d)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  one  who  obtains  title  to  property  of  another  person  by  intentionally  deceiving  that 
person  by  failing  to  disclose  a  fact  that  (he)  (she)  had  a  duty  to  disclose,  done  with  intent 
to  defraud,  and  which  does  defraud  that  person. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  six  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  obtained  title1  to  the  property  of  (name  of  victim). 

IF  MONEY  WAS  OBTAINED,  USE  THE  FOLLOWING: 

[Money  is  property.  Title  to  money  is  obtained  by  gaining  possession.] 

IF  PROPERTY  OTHER  THAN  MONEY  WAS  OBTAINED,  USE  THE 

FOLLOWING: 

[Title  to  property  may  be  obtained  by  [execution  and  delivery  of  a  (deed)  (bill 
of  sale)  (conditional  sales  contract)  (land  contract)  (assignment)  (other  instrument 
transferring  ownership)]  [sale  and  delivery  of  the  property]  [gift]  [gaining 
possession  of  property  through  a  lease.]2 
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2.  The  defendant  obtained  title  to  the  property  of  (name  of  victim)  by  failing  to 
disclose  a  fact  to  (name  of  victim). 

3.  The  defendant  had  a  duty  to  disclose  that  fact. 

A  duty  to  disclose  a  fact  exists  under  the  following  circumstances:3 

•  the  fact  is  material  to  the  transaction;  and, 

•  the  defendant  knew  that  (name  of  victim)  was  about  to  enter  into  the 

transaction  under  a  mistake  as  to  the  fact;  and, 

•  the  fact  was  peculiarly  and  exclusively  within  the  knowledge  of  the 

defendant,  and  (name  of  victim)  could  not  reasonably  be  expected  to  discover 

it;  and, 

•  (name  of  victim)  reasonably  expected  disclosure  of  the  fact. 

4.  The  defendant  failed  to  disclose  the  fact  with  intent  to  deceive  and  to  defraud 
(name  of  victim). 

This  requires  that  the  defendant  failed  to  disclose  the  fact  with  the  purpose  to 
deceive  and  defraud  (name  of  victim)  or  that  the  defendant  was  practically  certain 
that  (his)  (her)  failure  to  disclose  the  fact  would  deceive  and  defraud  (name  of 
victim). 

5.  (Name  of  victim)  was  deceived  by  the  failure  to  disclose  the  fact. 

“Deceived”  means  “misled.” 

6.  (Name  of  victim)  was  defrauded  by  the  failure  to  disclose  the  fact. 
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This  requires  that  (name  of  victim)  did  part  with  title  to  property  in  reliance 
(at  least  in  part)  on  the  failure  to  disclose.4 

Deciding  About  Intent 

You  cannot  look  into  a  person’s  mind  to  find  intent.  Intent  must  be  found,  if  found  at 
all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent.5 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  six  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  FELONY  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
OR  OTHER  FACT  MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE 
EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  THE  VALUE  OF  THE 
PROPERTY  WAS  MORE  THAN  THE  AMOUNT  STATED  IN  THE 
QUESTION.  SEE  WIS  JI-CRIMINAL  1441 B  FOR  OTHER  PENALTY- 
INCREASING  FACTS.6 


[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 
(“Was  the  value  of  the  money  used  more  than  $100,000?” 
Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $10,000?” 
Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $5,000?” 
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Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  money  used  more  than  $2,500?” 

Answer:  “yes”  or  “no.”) 

“Value”  means  the  market  value  of  the  property  at  the  time  of  the  theft  or  the 
replacement  cost,  whichever  is  less.7  Before  you  may  answer  “yes,”  you  must  be  satisfied 
beyond  a  reasonable  doubt  that  the  value  of  the  property  was  more  than  the  amount  stated 
in  the  question.] 

ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  MORE  THAN 

ONE  THEFT  FROM  THE  SAME  OWNER  “PURSUANT  TO  A  SINGLE 

INTENT  AND  DESIGN,”  AS  PROVIDED  IN  §  971.36(3)(a).8 

[In  determining  the  value  of  the  property  obtained,  you  may  consider  all  thefts  that  you 
are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed  by  the 
defendant  pursuant  to  a  single  intent  and  design.] 


COMMENT 

Wis  Jl-Criminal  1453C  was  originally  published  in  2008.  This  revision  was  approved  by  the 
Committee  in  February  2019;  it  updated  the  text  and  footnote  6  to  reflect  a  new  penalty  category. 

This  instruction  is  for  violations  of  §  943.20(1  )(d)  that  involve  failure  to  disclose  facts  to  the  owner  of 
the  property.  See  State  v.  Ploeckelman,  2007  WI  App  31,  299  Wis. 2d  251,  729  N.W.2d  784,  discussed  in 
footnote  3.  For  cases  involving  an  agent  of  the  owner,  see  Wis  Jl-Criminal  1453B  for  possible  changes  in 
the  instruction.  Representations  communicated  via  a  third  person  do  not  necessarily  involve  an  agency 
relationship. 

The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty  increases  to  a  felony  if  the  value  of  the 
stolen  property  exceeds  specified  amounts.  This  amount  was  increased  to  $2,500  by  2001  Wisconsin  Act 
16,  effective  date:  September  1,  2001,  and  changed  again  by  2001  Wisconsin  Act  109.  See  footnote  7, 
below.  The  penalty  increases  to  a  Class  H  felony  in  six  situations  specified  in  sub.  (3)(d),  which  are 
addressed  by  Wis  Jl-Criminal  1441 B. 
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See  §§  971.32,  971.33,  and  971.36  with  respect  to  pleading,  evidence,  subsequent  prosecutions,  and 
what  constitutes  “ownership”  and  “possession”  in  theft  cases.  Prosecuting  more  than  one  theft  as  a  single 
crime  under  §  971.36(3)  is  addressed  in  connection  with  the  determination  of  the  value  of  stolen  property 
in  bracketed  material  at  the  end  of  the  instruction. 

Multiple  counts  of  theft  by  fraud  were  found  to  be  appropriate  when  each  required  proof  of  a  fact  the 
other  did  not.  State  v.  Swinson,  2003  WI  App  45,  261  Wis.2d  633,  660  N.W.2d  12. 

1 .  It  is  the  opinion  of  the  Committee  that  it  is  unnecessary  that  the  defendant  obtain  full  legal  title 
to  support  a  conviction  under  this  section,  although  the  section  does  specifically  refer  to  obtaining  “title.” 
Obtaining  property  under  a  conditional  sales  contract,  for  example,  would  support  a  conviction  under  this 
section.  See  Whitmore  v.  State,  238  Wis.  79, 298  N.W.  194  ( 1941);  Baldwin,  “Criminal  Misappropriations 
in  Wisconsin  -  Part  I,”  44  Marq.  L,  Rev.  253,  280-81  (1960-61). 

“Property  of  another”  is  defined  by  §§  939.22(28)  and  943.20(2)(d). 

The  proper  construction  of  “obtains  title”  was  discussed  by  the  Wisconsin  Court  of  Appeals  in  State 
v.  O’Neil,  141  Wis. 2d  535,  416  N.W. 2d  77  (Ct.  App.  1987).  The  O’Neil  decision  held  that  the  defendant 
need  not  personally  receive  title  to  the  property  to  satisfy  the  statute’s  requirement  that  title  be  “obtained.” 
The  court  noted  that  the  version  of  Wis  Jl-Criminal  1453  then  in  effect  was  inconsistent  with  this  holding 
since  it  defined  the  fourth  element  as  requiring  that  “there  must  have  been  a  transfer  of  title  from  the  owner 
to  the  defendant.”  The  1988  revision  of  Wis  Jl-Criminal  1453  deleted  that  phrase. 

In  the  O’Neil  case,  the  defendant  was  the  interim  director  of  a  corporation  that  did  business  with  Eau 
Claire  County.  Based  on  records  altered  by  the  defendant,  the  county  was  overbilled.  The  funds  so 
obtained  were  deposited  in  the  corporation’s  account.  The  court  of  appeals  held  that  O’Neil  “obtained” 
the  money  even  though  she  did  not  directly  receive  it  herself: 

If  a  person  induces  another  to  part  with  money  by  fraudulent  misrepresentations,  then  title  to  that 
property  has  been  obtained  within  the  meaning  of  the  statute.  The  crime  is  complete  when  the 
title  has  been  obtained.  141  Wis. 2d  535,  536-37. 

For  a  case  like  O’Neil,  a  definition  of  “obtains”  would  apparently  be  acceptable  if  it  provided: 
“‘Obtains’  means  to  induce  another  to  part  with  title  to  property.”  In  the  Committee’s  judgment, 
depending  on  the  facts  of  the  case,  that  a  definition  might  not  go  far  enough.  The  common  meaning  of 
“obtains”  appears  to  have  two  aspects:  relinquishing  of  title  by  the  owner  and  receipt  by  someone  else. 
It  is  the  receipt  aspect  that  O’Neil  leaves  open.  It  was  not  a  problem  in  O’Neil  because  of  the  defendant’s 
close  connection  with  the  actual  recipient  of  the  money  (director  of  the  corporation).  It  could  be  argued 
that  a  complete  definition  ought  to  include  an  expression  of  the  required  relationship  between  the  defendant 
and  the  actual  recipient. 

2.  In  State  v.  Meado.  163  Wis. 2d  789,  472  N.W. 2d  567  (Ct.  App.  1991),  the  court  concluded  that 
“the  phrase  ‘obtains  title  to  property,’  as  used  in  §  943. 20( l)(d),  Stats.,  is  intended  to  include  cases  where 
a  person  induces  another  to  part  with  property  under  a  lease  agreement  by  fraudulent  representation.”  163 
Wis. 2d  789,  799.  Meado  had  obtained  a  van  from  a  dealer  under  a  lease  agreement.  He  gave  the  dealer 
a  check  as  the  down  payment  and  the  check  bounced.  The  check  was  written  on  an  account  that  was  closed 
before  the  check  was  written;  Meado  had  also  given  a  false  home  address  to  the  dealer.  The  court  said  that 
Meado  had  gained  the  benefit  of  the  van  through  false  representation,  thereby  violating  “the  leading  idea” 
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of  the  statute  which  is  “to  prohibit  the  deprivation  of  the  owner’s  property  by  fraudulent,  non-violent 
means.”  163  Wis.2d  789,  798. 

3.  This  definition  is  based  on  the  standard  adopted  in  State  v.  Ploeckelman,  2007  WI  App  31,  299 
Wis.2d  251,  729  N.W.2d  784: 

1 8.  A  representation  can  be  acts  or  conduct.  In  Kaloti  Enters.,  Inc,  v.  Kellogg  Sales  Co., 

2005  WI  111,  our  supreme  court  laid  out  the  circumstances  where  a  failure  to  disclose  can 
constitute  a  representation.  The  court  concluded: 

A  party  to  a  business  transaction  has  a  duty  to  disclose  a  fact  where:  (1)  the  fact  is  material 
to  the  transaction;  (2)  the  party  with  knowledge  of  that  fact  knows  that  the  other  party  is 
about  to  enter  into  the  transaction  under  a  mistake  as  to  the  fact;  (3)  the  fact  is  peculiarly  and 
exclusively  within  the  knowledge  of  one  party,  and  the  mistaken  party  could  not  reasonably 
be  expected  to  discover  it;  and  (4)  on  account  of  the  objective  circumstances,  the  mistaken 
party  would  reasonably  expect  disclosure  of  the  fact. 

If  a  duty  to  disclose  exists,  the  failure  to  disclose  is  a  representation. 

4.  Section  943.20(l)(d)  requires  that  the  defendant  obtain  title  to  the  property  by  deceiving  the 
victim  and  that  the  victim  be  defrauded  by  the  false  representation.  See  note  7,  Wis  Jl-Criminal  1453A. 

5.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923 A. 

6.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957). 

[In  the  context  of  this  offense,  the  “property”  is  the  money  used  for  purposes  other  than  paying  the 
claims  due.]  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it  determines  the  range 
of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The  Committee 
concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to  value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session. 
The  amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1, 2003]. 

A  new  category  -  value  exceeding  $100,000  -  was  added  by  2017  Wisconsin  Act  287  [effective  date: 
April  18,  2018],  The  penalties  provided  in  subs.  (3)(a)  through  (cm)  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony; 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony;  and, 

-  if  the  value  of  the  property  exceeds  $100,000,  the  offense  is  a  Class  F  felony. 
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The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I,  Class  H,  and  Class 
G  felonies;  it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one 
question  may  be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for 
example,  that  the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be 
submitted. 

The  other  facts  that  increase  the  penalty  to  the  felony  level  are  addressed  in  Wis  Jl-Criminal  144 IB. 

7.  Section  943.20(2)(d).  The  “value  of  the  property”  is  the  value  of  the  property  the  defendant 
received  due  to  the  failure  to  disclose.  Note  the  final  sentence  of  sec.  943.20(2)(d):  “If  the  thief  gave 
consideration  for,  or  had  a  legal  interest  in,  the  stolen  property,  the  amount  of  such  consideration  or  value 
of  such  interest  shall  be  deducted  from  the  total  value  of  the  property.” 

8.  Section  97 1 .36  sets  forth  a  number  of  rules  relating  to  the  pleading  and  prosecution  of  theft  cases. 
Subsection  (3)  allows  the  prosecution  of  more  than  one  theft  as  a  single  crime  under  certain  circumstances: 

(3)  In  any  case  of  theft  involving  more  than  one  theft,  all  thefts  may  be  prosecuted  as  a  single 

crime  if: 

(a)  The  property  belonged  to  the  same  owner  and  the  thefts  were  committed  pursuant  to  a  single 

intent  and  design  or  in  execution  of  a  single  deceptive  scheme; 

(b)  The  property  belonged  to  the  same  owner  and  was  stolen  by  a  person  in  possession  of  it;  or 

(c)  The  property  belonged  to  more  than  one  owner  and  was  stolen  from  the  same  place  pursuant 

to  a  single  intent  and  design. 

The  material  in  the  instruction  addresses  the  situation  defined  in  subsec.  (3)(a):  more  than  one  theft 
from  the  same  owner,  pursuant  to  a  single  intent  and  design.  There  is  no  Wisconsin  case  law  interpreting 
this  aspect  of  §  97 1 .36.  But  the  Committee’s  conclusion  that  it  may  be  dealt  with  most  effectively  as  part 
of  the  value  question  is  supported  by  the  case  law  on  related  issues,  as  described  below. 

State  v.  Spraggin,  71  Wis.2d  604,  239  N.W.2d  297  (1976),  dealt  with  the  receipt  of  several  articles  of 
stolen  property.  Spraggin  was  charged  with  a  felony  offense,  based  on  the  receipt  of  multiple  stolen 
articles  (valued  at  more  than  $500)  at  one  time.  The  applicable  statute,  §  943.34,  did  not  have  a  provision 
like  §  97 1 .36,  so  the  court  held  that  lumping  multiple  articles  together  was  proper  only  if  they  were  received 
at  one  time.  If  there  were  separate  receipts,  separate  misdemeanor  charges  would  have  been  required,  and 
a  felony  charge  could  not  be  supported.  The  case  was  presented  to  the  jury  as  a  felony,  but  the  jury  found 
the  value  of  the  goods  received  as  $180.  The  court  entered  judgment  on  the  basis  of  the  felony  conviction, 
apparently  relying  on  the  prosecutor’s  contention  that  a  25-inch  color  TV  was  worth  more  than  $500.  The 
supreme  court  reversed,  holding  that,  at  most,  two  misdemeanors  were  committed. 

The  Spraggin  court  held  that  presenting  the  case  to  the  jury  solely  as  a  felony  “was  in  effect  a  decision 
on  the  grade  of  the  offense,  which  is  clearly  an  issue  only  for  the  jury.”  (81  Wis. 2d  604,  615,  citing  State 
v.  Heyroth,  the  case  holding  that  finding  value  in  a  theft  case  is  for  the  jury.)  The  court  went  on  to  point 
out  that  there  are  optional  ways  of  proceeding  in  a  case  like  this: 
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Since  variances  between  the  allegations  and  the  proof  may  be  beyond  the  control  of  the  state,  see: 
People  v.  Smith  (1945),  26  Cal. 2d  854,  161  Pac.2d  941;  State  v.  Niehuser  (Or.  App.  1975),  533 
Pac.2d  834;  People  v.  Roberts  (1960),  182  Cal. App. 2d  431,  6  Cal.  Rptr.  161,  one  option  is  to 
charge  in  the  alternative.  Likewise,  the  defense  could  request,  or  the  state  on  its  own,  could 
submit  the  alternative  charges  of  a  single  or  multiple  receptions,  when,  as  in  cases  of  lesser 
included  charges,  see:  Devroy  v.  State  (1942),  239  Wis.2  466,  1  N.W.2d  875;  State  v.  Melvin 
(1970),  49  Wis.2d  246,  181  N.W.2d  490,  a  reasonable  view  of  the  evidence  reveals  that  there  is 
a  reasonable  basis  for  conviction  on  either.  With  the  alternatives  phrased  in  terms  of  separate  or 
joint  receptions  of  multiple  stolen  items,  the  jury  may  decide  on  the  evidence  and  thereafter  grade 
the  offense  through  the  establishment  of  value. 

71  Wis.2d  604,616-17. 

Submitting  the  issue  to  the  jury  seems  to  be  required  by  the  Spraggin  case  because  it  goes  to  “the  grade 
of  the  offense.”  This  is  consistent  with  the  position  the  Committee  has  taken  in  similar  situations  in  the 
past:  if  a  fact  determines  whether  a  different  range  of  penalties  applies  (e.g.,  changes  a  crime  from  a 
misdemeanor  to  a  felony  or  from  one  class  of  felony  to  another),  it  is  for  the  jury;  if  a  fact  only  influences 
the  length  of  possible  sentence  within  a  statutory  range,  it  is  for  the  judge. 

The  Committee  concluded  that  it  would  be  more  effective,  or  at  least  more  efficient,  to  leave  the 
multiple  item  decision  for  the  value  question  alone.  The  instruction  for  the  offense  can  be  used  without 
change  for  either  a  misdemeanor  or  a  felony  charge.  If  satisfied  that  the  offense  was  committed  with  regard 
to  “any  property,”  the  jury  should  find  the  defendant  guilty.  Then,  in  determining  value,  the  jury  is 
instructed  to  “consider  all  thefts  you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and 
committed  by  the  defendant  pursuant  to  a  single  intent  and  design.” 
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1455  THEFT  BY  FAILURE  TO  RETURN  LEASED  OR  RENTED  PROPERTY 
—  §  943.20(l)(e) 

Statutory  Definition  of  the  Crime 

Theft,  as  defined  in  §  943.20(1  )(e)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  one  who  intentionally  fails  to  return  any  personal  property  which  is  in  his  or  her 
possession  or  under  his  or  her  control  by  virtue  of  a  written  lease  or  written  rental 
agreement  within  10  days  after  the  lease  or  rental  agreement  has  expired. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  had  personal  property  in  (his)  (her)  possession  or  under  (his)  (her) 
control  by  virtue  of  a  written  lease  or  written  rental  agreement. 

2.  The  defendant  failed  to  return  the  property  within  10  days  after  the  lease  or  rental 
agreement  expired. 

3.  The  defendant  intentionally  failed  to  return  the  property. 

The  term  “intentionally”  means  that  the  defendant  must  have  the  mental  purpose 
not  to  return  the  property  within  10  days  after  the  lease  or  rental  agreement  expired. 1 

4.  The  defendant  knew  that  the  property  belonged  to  another  person  and  knew  that 
the  written  lease  or  rental  agreement  had  expired. 
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Deciding  About  Knowledge  and  Intent 

You  cannot  look  into  a  person’s  mind  to  find  knowledge  and  intent.  Knowledge 
and  intent  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  knowledge  and 
intent.2 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense 

have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  FELONY  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE  WOULD 
SUPPORT  A  FINDING  THAT  THE  VALUE  WAS  MORE  THAN  THE 
AMOUNT  STATED  IN  THE  QUESTION.  SEE  WIS  JI-CRIMINAL  144 IB 
FOR  OTHER  PENALTY-INCREASING  FACTS.3 

[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

(“Was  the  value  of  property  stolen  more  than  $100,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  property  stolen  more  than  $10,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  property  stolen  more  than  $5,000?” 

Answer:  “yes”  or  “no.”) 
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(“Was  the  value  of  property  stolen  more  than  $2,500?” 

Answer:  “yes”  or  “no.”) 

“Value”  means  the  market  value  of  the  property  at  the  time  of  the  theft  or  the 
replacement  cost,  whichever  is  less.4 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt 

that  the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 

ADD  THE  FOLLOWING  FOR  FELONY  CASES  INVOLVING  MORE  THAN 
ONE  THEFT  FROM  THE  SAME  OWNER  “PURSUANT  TO  A  SINGLE 
INTENT  AND  DESIGN,”  AS  PROVIDED  IN  §  971.36(3)(a).5 

[In  determining  the  value  of  the  property  stolen,  you  may  consider  all  thefts  that 

you  are  satisfied  beyond  a  reasonable  doubt  were  from  the  same  owner  and  committed 

by  the  defendant  pursuant  to  a  single  intent  and  design.] 


COMMENT 

Wis  Jl-Criminal  1455  was  originally  published  in  1976  and  revised  in  1992,  2002,  2003,  and  2006. 
This  revision  was  approved  by  the  Committee  in  February  2019;  it  updated  the  text  and  footnote  3  to  reflect 
a  new  penalty  category. 

This  instruction  is  for  violations  of  §  943. 20(  1  )(e).  The  basic  offense  is  a  Class  A  misdemeanor.  The 
penalty  increases  to  a  felony  if  the  value  of  the  stolen  property  exceeds  specified  amounts.  This  amount 
was  increased  to  $2,500  by  200 1  Wisconsin  Act  1 6,  effective  date:  September  1 , 200 1 ,  and  changed  again 
by  2001  Wisconsin  Act  109.  See  footnote  3,  below.  The  penalty  increases  to  a  Class  D  felony  in  six 
situations  specified  in  sub.  (3)(d),  which  are  addressed  by  Wis  Jl-Crimirial  144 IB. 

See  §§  971.32,  971.33,  and  971.36  with  respect  to  pleading,  evidence,  subsequent  prosecutions,  and 
what  constitutes  “ownership”  and  “possession”  in  theft  cases.  Prosecuting  more  than  one  theft  as  a  single 
crime  under  §  971.36(3)  is  addressed  in  connection  with  the  determination  of  the  value  of  stolen  property 
in  bracketed  material  at  the  end  of  the  instruction. 
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In  State  v.  Roth,  1 15  Wis.2d  163,  339  N.W.2d  807  (Ct.  App.  1983),  the  court  held  that  §  943.20(l)(e) 
does  not  allow  unconstitutional  imprisonment  for  debt.  The  court  also  held  that  “intent  to  defraud”  is  not 
an  element  of  the  crime. 

The  essence  of  this  offense  is  an  omission  -  the  failure  to  return  the  property.  Criminal  liability  for 
an  omission  generally  requires  the  ability  to  perform  the  required  acts.  See  State  v.  Williquette,  129 
Wis.2d  239,  251,  385  N.W.2d  145  (1986),  citing  LaFave  and  Scott,  Criminal  Law,  sec.  28  at  182.  See  Wis 
Jl-Criminal  905  Liability  For  Failure  To  Act  -  Criminal  Omissions. 

1 .  “Intentionally”  also  is  satisfied  if  the  person  “is  aware  that  his  or  her  conduct  is  practically  certain 
to  cause  [the]  result.”  In  the  context  of  this  offense,  it  is  unlikely  that  the  “practically  certain”  alternative 
will  apply  so  it  has  been  left  out  of  the  text  of  the  instruction.  See  Wis  Jl-Criminal  923B  for  an  instruction 
that  includes  that  alternative. 

2.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional  statement  is  found  at  Wis  Jl-Criminal  923A. 

3.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it 
determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session. 
The  amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1 , 2003], 

A  new  category  -  value  exceeding  $100,000  -  was  added  by  2017  Wisconsin  Act  287  [effective  date: 
April  18.  2018],  The  penalties  provided  in  subs.  (3)  (a)  through  (cm)  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony; 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony;  and, 

-  if  the  value  of  the  property  exceeds  $100,000,  the  offense  is  a  Class  F  felony. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I,  Class  H,  and  Class 
G  felonies;  it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one 
question  may  be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for 
example,  that  the  value  did  not  exceed  $  10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be 
submitted. 

The  other  facts  that  increase  the  penalty  to  the  felony  level  are  addressed  in  Wis  Jl-Criminal  1441 B. 
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4.  This  is  the  most  often  used  part  of  the  definition  of  “value”  provided  in  §  943.20(2)(d).  The  full 
definition  follows: 

“Value”  means  that  market  value  at  the  time  of  the  theft  or  the  cost  to  the  victim  of  replacing  the 
property  within  a  reasonable  time  after  the  theft,  whichever  is  less,  but  if  the  property  stolen  is  a 
document  evidencing  a  chose  in  action  or  other  intangible  right,  value  means  either  the  market 
value  of  the  chose  in  action  or  other  right  or  the  intrinsic  value  of  the  document,  whichever  is 
greater.  If  the  thief  gave  consideration  for,  or  had  a  legal  interest  in,  the  stolen  property,  the 
amount  of  such  consideration  or  value  of  such  interest  shall  be  deducted  from  the  total  value  of 
the  property. 

The  Wisconsin  Supreme  Court  in  Sartin  v.  State,  44  Wis.2d  138,  170  N.W.2d  727  (1969),  a  theft  case, 
refused  to  adopt  either  a  retail  or  wholesale  value  definition  of  the  term  “value.”  It  is  felt  that  in  the  theft 
statute,  “[t]he  statutory  scheme  clearly  contemplates  a  determination  of  the  cost  of  replacement  to  the 
victim.”  Sartin  at  149. 

5.  Regarding  the  application  of  §  971.36,  see  footnote  10,  Wis  Jl-Criminal  1441. 
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1458  UNAUTHORIZED  USE  OF  AN  INDIVIDUAL’S  PERSONAL 

IDENTIFYING  INFORMATION  OR  DOCUMENTS  —  §  943.201(2) 

Statutory  Definition  of  the  Crime 

Section  943.201(2)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who 
intentionally  uses,  attempts  to  use,  or  possesses  with  intent  to  use  any  personal  identifying 
information  or  personal  identification  document  of  an  individual,  including  a  deceased 
individual,  [to  obtain  credit,  money,  goods,  services,  employment  or  anything  else  of  value 
or  benefit]  [to  avoid  civil  or  criminal  process  or  penalty]  [to  harm  the  reputation,  property, 
person,  or  estate  of  the  individual]  without  the  authorization  or  consent  of  the  individual 
and  by  representing  that  [he  or  she  is  the  individual]  [he  or  she  is  acting  with  the 
authorization  or  consent  of  the  individual]  [that  the  information  or  document  belongs  to 
him  or  her]. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
are  present. 

Elements  of  the  Crime  That  The  State  Must  Prove 

1 .  The  defendant  intentionally  [(used)  (attempted  to  use)  (possessed  with  intent  to 
use)]1  [(personal  identifying  information)  (a  personal  identification  document)]2 
of  (name  of  individual).3 
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CHOOSE  ONE  OF  THE  FOLLOWING. 

[(Insert  term  from  $  943.20K  1  )(b)  1.  through  15.)  is  “personal  identifying 
information.”]4 

[“Personal  identification  document”  means: 

(a  document  containing  personal  identifying  information.) 

(an  individual’s  card  or  plate  that  can  be  used  to  obtain  money,  goods,  services, 
or  any  other  thing  of  value  or  benefit  or  to  initiate  a  transfer  of  funds.) 

(any  device  that  is  unique  to,  assigned  to,  or  belongs  to  an  individual  and  is 
intended  to  be  used  to  access  services,  funds,  or  benefits  of  any  kind  to  which 
the  individual  is  entitled.)]7 

2.  The  defendant  intentionally  [(used)  (attempted  to  use)  (possessed  with  intent  to 
use)]  [(personal  identifying  information)  (a  personal  identification  document)]  of 
(name  of  individual)  [to  obtain  credit,  money,  goods,  services,  employment  or 
anything  else  of  value  or  benefit]  [to  avoid  civil  or  criminal  process  or  penalty]  [to 
harm  the  reputation,  property,  person,  or  estate  of  the  individual].6 

3.  The  defendant  acted  without  the  authorization  or  consent  of  (name  of  individual) 
and  knew  that  (name  of  individual)  did  not  give  authorization  or  consent.7 

4.  The  defendant  intentionally  represented8  that  [(he)  (she)  was  (name  of  individual)] 
[(he)  (she)  was  acting  with  the  authorization  or  consent  of  (name  of  individual))] 
[the  information  or  document  belonged  to  him  or  her].9 
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“Intentionally”  requires  that  the  defendant  had  the  mental  purpose10  to  obtain 
credit,  money,  goods,  services,  employment  or  anything  else  of  value  or  benefit  by 
using  (personal  identifying  information)  (a  personal  identification  document)  of 
(name  of  individual)  without  (name  of  individual) ’s  consent  or  authorization. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense 
have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1458  was  originally  published  in  1999  and  revised  in  2000  and  2004.  This  revision 
was  approved  by  the  Committee  in  October  2018;  it  added  to  the  Comment  and  footnotes. 

This  instruction  is  for  violations  of  §  943.201(2),  created  by  1997  Wisconsin  Act  101  (effective  date: 
April  27,  1998).  Significant  changes  were  made  by  2003  Wisconsin  Act  36  (effective  date:  August  8, 
2003).  Among  the  changes  made  by  Act  36  are  the  following: 

•  changed  the  title  to  refer  to  “unauthorized  use”  rather  than  “misappropriation”  and  to  “an 
individual’s”  personal  identifying  information; 

•  added  to  the  list  of  material  and  information  that  is  covered; 

•  added  “possesses  with  intent  to  use”  as  a  prohibited  act; 

•  extended  coverage  to  information  of  a  deceased  person; 

•  added  two  prohibited  purposes  -  to  avoid  civil  or  criminal  process  or  penalty  and  to  harm  the 
reputation,  property,  person  or  estate  of  an  individual;  and, 

•  added  an  affirmative  defense  that  the  defendant  was  authorized  by  law  to  engage  in  the  conduct. 
[See  sub.  (3)of  §  943.201.] 

In  addition  to  amending  §  940.201,  Act  36  created  two  new  criminal  statutes: 

•  §  943.203  Unauthorized  use  of  an  entity’s  identifying  information  or  documents; 

•  §  946.79  False  statements  to  financial  institutions. 

See  Wis  Jl-Criminal  1459  for  violations  of  §  943.203. 

There  is  no  uniform  instruction  for  violations  of  §  946.79. 
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Act  36  also  created  new  provisions  relating  to  jurisdiction  [new  §  939.03(1  )(e)],  venue  [new  § 
971.19(1 1)],  and  charging  violations  as  a  single  crime  if  committed  pursuant  to  a  single  intent  and  design 
[new  §  971.366], 

Section  943.203(2)(a),  the  companion  statute  addressing  identity  theft  from  an  entity,  was  interpreted 
in  State  v.  Stewart,  20 1 8  WI  App  41,383  Wis.2d  546,  9 1 6  N.  W.2d  1 88,  in  the  context  of  finding  that  there 
was  a  factual  basis  for  a  guilty  plea.  The  charges  were  based  on  Stewart’s  presenting  forged  documents  to 
the  writer  of  a  presentence  report  in  a  previous  criminal  proceeding  -  purported  diplomas  and  a  letter  from 
the  VA.  First,  the  court  found  that  the  facts  showed  that  Stewart  represented  that  the  use  of  the  documents 
was  authorized.  “The  statute  does  not  require  an  express  or  verbal  representation  from  the  offeror  that  the 
document  is  authorized.”  f22.  “,..[B]y  the  act  of  presenting  the  documents  to  show  the  PSI  writer  his 
personal  history  and  character,  Stewart  was  implicitly  saying  they  were  real  and  he  had  consent  to  use 
them.”  ^|23.  Second,  he  acted  with  the  puipose  to  receive  something  of  value  or  benefit  -  a  more 
favorable  sentencing  result.  The  statute  is  not  limited  to  things  of  commercial  or  financial  value.  ^[26. 

Section  940.201(3)  provides: 

It  is  an  affirmative  defense  to  a  prosecution  under  this  section  that  the  defendant  was  authorized  by 
law  to  engage  in  the  conduct  that  is  the  subject  of  the  prosecution.  A  defendant  who  raises  this  affirmative 
defense  has  the  burden  of  proving  the  defense  by  a  preponderance  of  the  evidence. 

In  State  v.  Ramirez,  2001  WI  App  158,  1 7,  246  Wis.2d  802,  633  N.W.2d  656,  the  court  of  appeals 
held  that  §  943.201  defines  a  “continuing  offense”  in  the  sense  that  the  statute  is  violated  when  something 
of  value  is  obtained  even  if  the  personal  information  was  put  to  an  unauthorized  use  at  an  earlier  date. 

1 .  Choose  one  of  the  alternatives:  “used,”  “attempted  to  use,”  or  “possessed  with  intent  to  use.” 

2.  Choose  one  of  the  alternatives:  “personal  identifying  information”  or  “personal  identification 
document.” 

3.  An  “individual”  includes  a  deceased  individual.  See  sub.  (2)  of  §  943.201  as  amended  by  2003 
Wisconsin  Act  36. 

4.  The  Committee  recommends  inserting  the  appropriate  term.  For  example:  “An  individual’s 
social  security  number  is  ‘personal  identifying  information.’”  The  full  list  of  possible  terms  is  found  in  § 
943 .20 1  (2)(b),  which  was  extended  to  a  list  of  15  items  by  2003  Wisconsin  Act  36. 

5.  This  list  is  based  on  §  943 .20 1  ( 1  )(a)  1  .-3 .,  as  amended  by  2003  Wisconsin  Act  36. 

6.  2003  Wisconsin  Act  36  added  “employment”  as  one  of  the  items  that  could  be  obtained  and  added 
“or  benefit”  to  the  phrase  “anything  else  of  value.” 

Interpreting  §  943.201  before  the  revisions  of  Act  36,  the  Wisconsin  Supreme  Court  held:  “A 
defendant  who  misappropriates  another’s  identity  and  uses  it  during  an  arrest  and  in  bail  proceedings  to 
obtain  lower  bail  has  stolen  that  identity  to  obtain  credit  or  money,  or  both,  within  the  meaning  of  the 
identify  theft  statute.”  State  v.  Peters,  2003  WI  88,  ^[2,  263  Wis.2d  475,  665  N.W.2d  171. 

Use  of  another’s  social  security  number  to  get  a  job  allowed  the  defendant  to  obtain  compensation  and 
other  economic  benefits  that  resulted  from  employment  and  amounted  to  obtaining  something  of  value 
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under  §  943.20 1 .  State  v.  Ramirez,  200 1  WI  App  1 58,  T[7,  246  Wis.2d  802,  633  N.W.2d  656.  Obtaining 
employment  is  specifically  covered  by  the  statute  as  amended  by  2003  Wisconsin  Act  36. 

In  interpreting  §  943.203,  the  companion  statute  addressing  identity  theft  from  an  entity,  the  court  of 
appeals  held:  “Anything  of  value  or  benefit”  is  not  limited  to  things  of  commercial  or  financial  value. 
State  v.  Stewart,  2018  WI  App  41,  ^[26,  383  Wis  2d  546,  916  N.W.2d  188  [Citing  State  v.  Peters,  supra. 
[Stewart  is  discussed  above  in  the  Comment  preceding  footnote  1.]. 

7.  Section  939.23(3)  provides  that  when  the  word  “intentionally”  is  used  in  a  criminal  statute,  it 
requires  “that  the  actor  either  has  a  purpose  to  do  the  thing  or  cause  the  result  specified,  or  is  aware  that  his 
or  her  conduct  is  practically  certain  to  cause  that  result.  In  addition, ...  the  actor  must  have  knowledge  of 
those  facts  which  are  necessary  to  make  his  or  her  conduct  criminal  and  which  are  set  forth  after  the  word 
‘intentionally.’”  Based  on  the  latter  requirement,  the  instruction  includes  the  requirement  that  the 
defendant  must  know  the  victim  did  not  consent  to  or  authorize  the  use  of  the  information  or  document. 

8.  State  v.  Mason,  20 1 8  WI  App  57,  ^[26,  384  Wis. 2d  111,918  N. W.2d  78,  concluded  that  using  a 
stolen  debit/credit  card  is  sufficient  to  satisfy  the  “representing”  requirement. 

In  interpreting  §  943.203,  the  companion  statute  addressing  identity  theft  from  an  entity,  the  court  of 
appeals  held:  “The  statute  does  not  require  an  express  or  verbal  representation  from  the  offeror  that  the 
document  is  authorized.  Rather,  it  requires  that  the  user  ‘represent’  that  the  user  is  ‘acting  with  the 
authorization  or  consent  of  the  entity.’  See  Wis.  Stat.  943.203(2).”  State  v.  Stewart,  2018  WI  App  41, 
^[22,  383  Wis  2d  546,  916  N.W.2d  188  [Stewart  is  discussed  above  in  the  Comment  preceding  footnote  1.]. 

9.  Choose  one  of  the  alternatives:  “(he)  (she)  was  (name  of  victim),”  “(he)  (she)  was  acting  with 
the  authorization  or  consent  of  (name  of  victim),”  or,  “that  the  information  or  documents  to  (him)  (her).” 
The  latter  was  added  to  the  statute  by  2003  Wisconsin  Act  36. 

10.  The  Committee  concluded  that  the  “mental  purpose”  alternative  for  intent  is  most  likely  to  apply 
to  this  offense.  For  further  discussion  of  the  full  definition  of  “intentionally,”  see  Wis  Jl-Criminal  923A 
and  923B. 
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1459  UNAUTHORIZED  USE  OF  AN  ENTITY’S  IDENTIFYING 
INFORMATION  OR  DOCUMENTS  —  §  943.203(2) 

Statutory  Definition  of  the  Crime 

Section  943.203(2)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who 
intentionally  uses,  attempts  to  use,  or  possesses  with  intent  to  use  any  identifying 
information  or  identification  document  of  an  entity  [to  obtain  credit,  money,  goods, 
services,  or  anything  else  of  value  or  benefit]  [to  harm  the  reputation  or  property  of  the 
entity]  without  the  authorization  or  consent  of  the  entity  and  by  representing  that  [he  or  she 
is  the  entity]  [he  or  she  is  acting  with  the  authorization  or  consent  of  the  entity]. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
are  present. 

Elements  of  the  Crime  That  The  State  Must  Prove 

1.  The  defendant  intentionally  [(used)  (attempted  to  use)  (possessed  with  intent  to 
use)]1  [(identifying  information)  (an  identification  document)]2  of  an  entity.  (A 
corporation)  (A  partnership)  (An  association)  (A  body  politic)  is  an  entity.3 
CHOOSE  ONE  OF  THE  FOLLOWING. 

[(Insert  term  from  $  943.203(1  )(c)  1.  through  8.)  is  “identifying 
information.”]4 

[“Identification  document”  means: 
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(a  document  containing  identifying  information.) 

(an  entity’s  card  or  plate  that  can  be  used  to  obtain  money,  goods,  services,  or 
any  other  thing  of  value  or  benefit5  or  to  initiate  a  transfer  of  funds.) 

(any  device  that  is  unique  to,  assigned  to,  or  belongs  to  an  entity  and  is 
intended  to  be  used  to  access  services,  funds,  or  benefits  of  any  kind  to  which 
the  entity  is  entitled.)]6 

2.  The  defendant  intentionally  [(used)  (attempted  to  use)  (possessed  with  intent  to 
use)]  [(identifying  information)  (an  identification  document)]  of  the  entity  [to 
obtain  credit,  money,  goods,  services,  or  anything  else  of  value  or  benefit]  [to  harm 
the  reputation  or  property  of  the  entity], 

3.  The  defendant  acted  without  the  authorization  or  consent  of  the  entity  and  knew 
that  the  entity  did  not  give  authorization  or  consent.7 

4.  The  defendant  intentionally  represented5  that  [(he)  (she)  was  the  entity]  [(he)  (she) 
was  acting  with  the  authorization  or  consent  of  the  entity)].9 

“Intentionally”  requires  that  the  defendant  had  the  mental  purpose10  to  obtain 
credit,  money,  goods,  services,  or  anything  else  of  value  or  benefit  by  using 
(identifying  information)  (an  identification  document)  of  the  entity  without  the 
entity’s  consent  or  authorization. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense 
have  been  proved,  you  should  find  the  defendant  guilty. 
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If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1459  was  originally  published  in  2006.  This  revision  was  approved  by  the 
Committee  in  October  2018;  it  added  to  the  Comment  and  footnotes. 

This  instruction  is  for  violations  of  §  943.203(2),  created  by  2003  Wisconsin  Act  36  (effective  date: 
August  8,  2003). 

Wis  Jl-Criminal  1458  provides  a  model  for  the  related  offense  of  “identity  theft”  from  an  individual, 
defined  in  §  943.201. 

Act  36  also  created  §  946.79  False  statements  to  financial  institutions.  There  is  no  uniform 
instruction  for  this  offense. 

Act  36  also  created  new  provisions  relating  to  jurisdiction  [new  §  939. 03(  l)(e)],  venue  [new  § 
971 .19(1 1)],  and  charging  violations  as  a  single  crime  if  committed  pursuant  to  a  single  intent  and  design 
[new  §  971.366], 

Section  943.203(2)(a)  was  interpreted  in  State  v.  Stewart,  2018  WI  App  41,  383  Wis  2d  546,  916 
N.W.2d  188,  in  the  context  of  finding  that  there  was  a  factual  basis  for  a  guilty  plea.  The  charges  were 
based  on  Stewart’s  presenting  forged  documents  to  the  writer  of  a  presentence  report  in  a  previous  criminal 
proceeding  -  purported  diplomas  and  a  letter  from  the  VA.  First,  the  court  found  that  the  facts  showed 
that  Stewart  represented  that  the  use  of  the  documents  was  authorized.  “The  statute  does  not  require  an 
express  or  verbal  representation  from  the  offeror  that  the  document  is  authorized.”  ^[22.  . [B]y  the  act 
of  presenting  the  documents  to  show  the  PSI  writer  his  personal  history  and  character,  Stewart  was 
implicitly  saying  they  were  real  and  he  had  consent  to  use  them.”  ^[23.  Second,  he  acted  with  the  puipose 
to  receive  something  of  value  or  benefit  -  a  more  favorable  sentencing  result.  The  statute  is  not  limited  to 
things  of  commercial  or  financial  value.  ^[26. 

Section  940.203(3)  provides: 

It  is  an  affirmative  defense  to  a  prosecution  under  this  section  that  the  defendant  was  authorized 

by  law  to  engage  in  the  conduct  that  is  the  subject  of  the  prosecution.  A  defendant  who  raises 

this  affirmative  defense  has  the  burden  of  proving  the  defense  by  a  preponderance  of  the  evidence. 

In  State  v.  Ramirez,  2001  WI  App  158,  TJ17,  246  Wis. 2d  802,  633  N.W.2d  656,  the  court  of  appeals 
held  that  the  related  offense  under  §  943.201  defines  a  “continuing  offense”  in  the  sense  that  the  statute  is 
violated  when  something  of  value  is  obtained  even  if  the  personal  information  was  put  to  an  unauthorized 
use  at  an  earlier  date. 

1 .  Choose  one  of  the  alternatives:  “used,”  “attempted  to  use,”  or  “possessed  with  intent  to  use.” 

2.  Choose  one  of  the  alternatives:  “identifying  information”  or  “identification  document.” 
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3.  This  statement  is  derived  from  the  statutory  definitions  of  “entity”  and  “person.”  Section 
943.203(1  )(a)  provides:  “‘Entity’  means  a  person  other  than  an  individual.”  Section  990.01(26) 
provides:  “‘Person’  includes  all  partnerships,  associations,  and  bodies  politic  and  corporate.” 

4.  The  Committee  recommends  inserting  the  appropriate  term.  For  example:  “An  entity’s  name 
is  ‘identifying  information.’”  The  full  list  of  possible  terms  is  found  in  §  943.203(1  )(c)l.  through  8. 

5.  “Anything  of  value  or  benefit”  is  not  limited  to  things  of  commercial  or  financial  value.  State  v. 

Stewart,  2018  WI  App  4 1 ,  TJ26,  383  Wis  2d  546,  916  N.W.2d  1 88  [Citing  State  v.  Peters,  2003  WI  App  88, 
263  Wis  2d  ,  16-17,  665  N.W.2d  171.]  [Stewart  is  discussed  above  in  the  Comment  preceding  footnote 

!•] 

6.  The  alternatives  in  parentheses  are  based  on  §  943.203(l)(b)l.-3. 

7.  Section  939.23(3)  provides  that  when  the  word  “intentionally”  is  used  in  a  criminal  statute,  it 
requires  “that  the  actor  either  has  a  purpose  to  do  the  thing  or  cause  the  result  specified,  or  is  aware  that  his 
or  her  conduct  is  practically  certain  to  cause  that  result.  In  addition, ...  the  actor  must  have  knowledge  of 
those  facts  which  are  necessary  to  make  his  or  her  conduct  criminal  and  which  are  set  forth  after  the  word 
‘intentionally.’”  Based  on  the  latter  requirement,  the  instruction  includes  the  requirement  that  the 
defendant  must  know  the  victim  did  not  consent  to  or  authorize  the  use  of  the  information  or  document. 

8.  “The  statute  does  not  require  an  express  or  verbal  representation  from  the  offeror  that  the 
document  is  authorized.  Rather,  it  requires  that  the  user  ‘represent’  that  the  user  is  ‘acting  with  the 
authorization  or  consent  of  the  entity.’  See  Wis.  Stat.  943.203(2).”  State  v.  Stewart,  2018  WI  App  41, 
^[22,  383  Wis  2d  546,  916  N.W.2d  188  [Stewart  is  discussed  above  in  the  Comment  preceding  footnote  1.] 
Stewart  relied  on  State  v.  Mason,  20 1 8  WI  App  57,  ^[26,  384  Wis. 2d  111,918  N. W.2d  78,  which  concluded 
that  using  a  stolen  debit/credit  card  is  sufficient  to  satisfy  the  “representing”  requirement  under  §  943.201, 
the  companion  statute  addressing  theft  of  identifying  information  from  an  individual. 

9.  Choose  one  of  the  alternatives:  “(he)  (she)  was  the  entity,”  or  “(he)  (she)  was  acting  with  the 
authorization  or  consent  of  the  entity.” 

10.  The  Committee  concluded  that  the  “mental  purpose”  alternative  for  intent  is  most  likely  to  apply 
to  this  offense.  For  further  discussion  of  the  full  definition  of  “intentionally,”  see  Wis  Jl-Criminal  923A 
and  923B. 
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1460  FAILURE  TO  DISCLOSE  MANUFACTURER  OF  RECORDING  - 
§  943.209 

Statutory  Definition  of  the  Crime 

Section  943.209  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who,  for 
commercial  advantage  or  private  financial  gain  [knowingly  advertises,  offers  for  sale  or  rent, 
sells,  rents  or  transports  a  recording  that  does  not  contain  the  name  and  address  of  the 
manufacturer  in  a  prominent  place  on  the  cover,  jacket  or  label  of  the  recording]  [possesses 
with  intent  to  advertise,  offer  for  sale  or  rent,  sell,  rent  or  transport  a  recording  that  does  not 
contain  the  name  and  address  of  the  manufacturer  in  a  prominent  place  on  the  cover,  jacket 
or  label  of  the  recording]. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  [knowingly  (advertised)  (offered  for  sale  or  rent)  (sold)  (rented) 
(transported)]  [possessed1  with  intent  to  (advertise)  (offer  for  sale  or  rent)  (sell) 
(rent)  (transport]  a  recording.2 

2.  The  recording  did  not  contain  the  name  and  address  of  the  manufacturer3  in  a 
prominent  place  on  the  cover,  jacket  or  label  of  the  recording. 

3.  The  defendant  acted  for  commercial  advantage  or  private  financial  gain. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

[ADD  THE  FOLLOWING  IN  CLASS  H  FELONY  CASES  AND  INCLUDE  THE 
QUESTION  IN  THE  STANDARD  VERDICT  FORM]4 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

"Did  the  defendant  [knowingly  (advertise)  (offer  for  sale  or  rent)  (sell)  (rent)5 

(transport)]  [possess  with  intent  to  (advertise)  (offer  for  sale  or  rent)  (sell)  (rent) 

(transport)]  100  or  more  recordings  during  a  180-day  period?" 

Answer  "yes"  or  "no." 

Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that 
the  answer  is  "yes."] 

[ADD  THE  FOLLOWING  IN  CLASS  I  FELONY  CASES  AND  INCLUDE  THE 
QUESTION  IN  THE  STANDARD  VERDICT  FORM]6 

[If  you  find  the  defendant  guilty,  also  answer  the  following  question  "yes"  or  "no." 
"Did  the  value  of  the  recordings  exceed  $2,500?" 

Answer  "yes"  or  "no." 

Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that 
the  answer  is  "yes."] 
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COMMENT 

Wis  Jl-Criminal  1460  was  approved  by  the  Committee  in  June  2013. 

This  instruction  is  drafted  for  violations  of  §  940.209,  which  are  punished  as  a  Class  A  misdemeanor  or 
as  Class  I  or  H  felonies,  depending  on  the  number  of  recordings  involved  and  their  value.  See  §  940.209(2). 
The  instruction  can  be  used  for  either  misdemeanor  or  felony  offenses  -  the  basic  elements  are  the  same; 
answers  to  two  special  questions  at  the  end  will  determine  which  penalty  applies. 

1 .  For  definition  of  "possess"  see  Wis  Jl-Criminal  920. 

2.  "'Recording'  means  a  medium  on  or  in  which  sounds  or  images  or  both  are  stored." 

Section  §  943.206(5). 

3.  "'Manufacturer'  means  a  person  who  transfers  sounds  to  a  recording."  Section  943.206(1). 

4.  The  number  of  recordings  involved,  along  with  their  value,  determines  the  penalty: 

•  fewer  than  100  recordings  valued  at  less  than  $2,500  -  Class  A  misdemeanor 

•  fewer  than  100  recordings  valued  at  more  than  $2,500  -  Class  I  felony. 

•  more  than  100  recordings  -  Class  H  felony. 

The  offense  is  also  a  Class  H  felony  if  the  violation  occurs  after  the  person  has  been  convicted  under  § 
940.209.  That  option  is  not  addressed  by  the  instruction. 

The  Committee  recommends  that  an  extra  question  be  added  to  determine  which  penalty  applies. 

The  following  form  is  suggested  for  the  verdict  in  a  case  where  the  Class  H  felony  is  charged  based  on 
more  than  100  recordings  being  involved: 

"We,  the  jury,  find  the  defendant  guilty  of  failure  to  disclose  the  manufacturer  of  a  recording  under 
§  943.209  at  the  time  and  place  charged  in  the  information." 

"We,  the  jury,  find  the  defendant  not  guilty. 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

[Add  the  question  as  adapted  in  the  text  of  the  instruction.]" 

5.  "[T]he  number  of  recordings  that  a  person  rents  shall  be  the  sum  of  the  number  of  times  that  each 
individual  recording  is  rented."  Section  943.209(3). 

6.  The  number  of  recordings  involved,  along  with  their  value,  determines  the  penalty: 

•  fewer  than  100  recordings  valued  at  less  than  $2,500  -  Class  A  misdemeanor 

•  fewer  than  100  recordings  valued  at  more  than  $2,500  -  Class  I  felony. 

•  more  than  100  recordings  -  Class  H  felony. 
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The  Committee  recommends  that  an  extra  question  be  added  to  determine  which  penalty  applies. 

The  following  form  is  suggested  for  the  verdict  in  a  case  where  the  Class  I  felony  is  charged  based  on 
the  recordings  having  a  value  that  exceeds  $2,500: 

"We,  the  jury,  find  the  defendant  guilty  of  failure  to  disclose  the  manufacturer  of  a  recording  under 
§  943.209  at  the  time  and  place  charged  in  the  information." 

"We,  the  jury,  find  the  defendant  not  guilty. 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

"Did  the  value  of  the  recordings  exceed  $2,500?" 
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1461  FRAUD  ON  HOTEL  OR  RESTAURANT  KEEPER  —  §  943.21(lm)(a) 

Statutory  Definition  of  the  Crime 

Fraud  on  a  hotel  or  restaurant  keeper,  as  defined  in  §  943.21  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  has  obtained  any  beverage,  food,  lodging,  ticket  or 
other  means  of  admission,  or  other  service  or  accommodation  at  any  campground,  hotel, 
motel,  boarding  or  lodging  house,  restaurant  or  recreational  attraction  and  intentionally 
absconds  without  paying  for  it. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  obtained _ 1  at  a _ .2 

2.  The  defendant  knew  (he)  (she)  was  obligated  to  pay  for  the _ .3 

3 .  The  defendant  intentionally  absconded  without  paying. 

"Intentionally  absconded"  requires  that  the  defendant  left  with  the  mental 
purpose4  to  avoid  paying5  for  the _ .6 

GIVE  THE  FOLLOWING  WHEN  SUPPORTED  BY  THE  EVIDENCE.7 

[One  who  absentmindedly  leaves  without  paying  or  who  leaves  temporarily  without 
intending  to  terminate  the  relationship  with  the  restaurant  is  not  guilty  of  fraud  on  a 
restaurant  keeper.] 
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[If  the  person  who  provided  the  food  consented  to  the  defendant's  leaving  without  paying 
or  extended  credit,  the  defendant  is  not  guilty  of  fraud  on  a  restaurant  keeper.] 

Deciding  About  Knowledge  and  Intent 

You  cannot  look  into  a  person's  mind  to  find  knowledge  or  intent.  Knowledge  and  intent 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  knowledge  and  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  THE  FELONY  OFFENSE  IS  CHARGED,  A  JURY  DETERMINATION  OF 

VALUE  MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE 

WOULD  SUPPORT  A  FINDING  THAT  THE  VALUE  OF  THE  FOOD  OR 

SERVICES  WAS  MORE  THAN  $2,500.8 

[Finding  the  Value  of  the  (Food)  (Services)] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

"Was  the  value  of  (food)  (services)  more  than  $2,500?" 

Answer:  "yes"  or  "no." 

Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the 
value  was  more  than  $2,500.] 
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COMMENT 

Wis  Jl-Criminal  1461  was  originally  published  in  1969  and  revised  in  1989,  1992,  1996,  2002,  and 
2005.  The  2005  revision  reflected  changes  made  in  §  943.21  by  2003  Wisconsin  Act  252.  This  revision  was 
approved  by  the  Committee  in  February  2010. 

This  instruction  is  for  violations  of  §  943 .21(1  m)(a).  Related  offenses  are  defined  in  subs.  ( 1  m)(b),  (c), 
and  (d),  for  which  there  are  no  suggested  uniform  instructions.  The  basic  offense  is  a  Class  A  misdemeanor. 
The  penalty  increases  to  a  Class  I  felony  if  the  value  of  the  beverage,  food,  etc.,  exceeds  $2,500.  This 
amount  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date:  September  1,  2001. 

2003  Wisconsin  Act  80  created  sub.  (lm)(d)  which  prohibits  absconding  without  paying  for  gasoline, 
etc.  However,  that  offense  is  classified  as  a  Class  D  forfeiture  and  thus  is  not  addressed  by  the  uniform  jury 
instructions. 

2003  Wisconsin  Act  252  amended  the  statute  to  apply  to  tickets  or  other  means  of  admission  to  a 
recreational  attraction.  Effective  date:  April  28,  2004. 

1 .  Insert  the  term  describing  what  was  obtained:  beverage,  food,  lodging,  ticket  or  other  means  of 
admission,  or  other  service. 

2.  Insert  the  term  describing  the  place  where  the  food,  etc.,  was  obtained:  campground,  hotel,  motel, 
boarding  or  lodging  house,  restaurant,  or  recreational  attraction.  "Recreational  attraction"  is  defined  in 
§  943.2 l(lc). 

3.  Insert  the  term  describing  what  was  obtained:  beverage,  food,  lodging,  ticket  or  other  means  of 
admission,  or  other  service. 

4.  "Intentionally"  also  is  satisfied  if  the  person  "is  aware  that  his  or  her  conduct  is  practically  certain 
to  cause  [the]  result."  In  the  context  of  this  offense,  it  is  unlikely  that  the  "practically  certain"  alternative  will 
apply  so  it  has  been  left  out  of  the  text  of  the  instruction.  See  Wis  Jl-Criminal  923 B  for  an  instruction  that 
includes  that  alternative. 

Subsections  (2)  and  (2g)  of  §  943.21  provide  that  certain  facts  are  prima  facie  evidence  of  an  intent  to 
defraud  and  of  an  intent  to  abscond  without  payment.  Wis  Jl-Criminal  225  provides  a  suggested  framework 
for  implementing  statutory  "prima  facie"  provisions. 

5.  The  2010  revision  changed  the  definition  of  "intentionally  absconded"  from  "the  mental  purpose 
not  to  pay"  to  "the  mental  purpose  to  avoid  paying."  The  Committee  concluded  that  this  captures  the  sense 
of  "absconds"  most  applicable  to  this  offense. 

"Abscond"  was  defined  as  "to  depart  clandestinely"  in  State  v.  Crov.  32  Wis. 2d  118,  121-22,  145 
N.  W.2d  118(1 966).  The  Committee  has  concluded  that  "departing  clandestinely"  without  paying  is  one  way 
to  commit  this  offense,  but  that  the  statute  is  also  violated,  for  example,  by  one  who  leaves  openly  without 
paying  by  deceiving  the  proprietor  about  his  having  paid  for  what  was  received.  In  the  latter  case,  it  is  the 
intent  to  avoid  paying  that  constitutes  the  offense,  notwithstanding  the  fact  that  the  actor  did  not 
clandestinely  depart  the  premises.  This  interpretation  is  consistent  with  other  provisions  in  §  943.21.  For 
example,  subsec.  (2)(a)  provides  that  "the  refusal  of  payment  upon  presentation  when  due  . . .  constitute^] 
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prima  facie  evidence  of  an  intent  to  abscond  without  payment."  Also  see  subsecs.  (2g),  (2m),  and  (2r)  which 
contain  similar  prima  facie  provisions.  All  relate  to  behavior  that  does  not  involve  "departing  clandestinely." 

6.  Insert  the  term  describing  what  was  obtained:  beverage,  food,  lodging,  ticket  or  other  means  of 
admission,  or  other  service. 

7.  The  statute  is  not  violated  if  credit  has  been  extended,  if  the  actor  simply  forgets  to  pay  before 
leaving,  or  if  the  actor  leaves  with  intent  to  return  immediately  and  pay  the  bill.  See  Comment  to  §  343.22, 
p.  117.  1953  Report  on  the  Criminal  Code. 

8.  This  offense  is  like  theft  in  that  the  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if 
the  felony  offense  is  charged  and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved. 
Heyroth  v.  State.  275  Wis.  104,  81  N.W.2d  56  (1957).  The  amount  making  the  offense  a  felony  was 
increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date:  September  1,  2001.  While  value  may  not, 
strictly  speaking,  be  an  element  of  the  crime,  it  determines  the  range  of  permissible  penalties  and  should  be 
established  "beyond  a  reasonable  doubt."  The  Committee  concluded  that  if  the  misdemeanor  offense  is 
charged,  the  jury  need  not  make  a  finding  as  to  value. 
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1462  ABSCONDING  WITHOUT  PAYING  RENT  —  §  943.215(1) 

Statutory  Definition  of  the  Crime 

Absconding  without  paying  rent,  as  defined  in  §  943.215(1)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who,  after  being  a  tenant  of  residential  property, 
intentionally  absconds  without  paying  all  current  and  past  due  rent. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  had  obtained  tenancy  of  residential  property. 1 

2.  The  defendant  intentionally  absconded. 

"Intentionally  abscond"  means  that  the  defendant  left  with  the  mental  purpose 
to  avoid  paying  all  current  and  past  due  rent.2 

3.  Current  or  past  due  rent  actually  was  owed  by  the  defendant. 

IF  THERE  IS  EVIDENCE  OF  AN  AFFIRMATIVE  DEFENSE  UNDER 

§  943.215(2)  OR  (3),  USE  WIS  JI-CRIMINAL  1462A  HERE  IN  PLACE  OF  THE 

LAST  TWO  PARAGRAPHS. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 
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If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1 462  was  originally  published  in  1 999  and  revised  in  2008.  This  revision  was  approved 
by  the  Committee  in  December  2009. 

1.  The  following  definition  of  "tenancy"  is  provided  in  §  704.01(4):  "'Tenancy'  includes  a  tenancy 
under  a  lease,  a  periodic  tenancy,  or  a  tenancy  at  will." 

"Lease"  is  defined  in  sub.  (1)  of  §  704.01,  "periodic  tenant"  in  sub.  (2),  and  "tenancy  at  will"  in  sub.  (5). 

2.  The  2010  revision  changed  the  definition  of  "intentionally  absconded"  from  "the  mental  purpose 
not  to  pay"  to  "the  mental  purpose  to  avoid  paying."  The  Committee  concluded  that  this  captures  the  sense 
of  "absconds"  most  applicable  to  this  offense. 

The  definition  is  adapted  from  the  one  used  in  the  instruction  for  violations  of  §  943 .21,  Fraud  on  a  hotel 
or  restaurant  keeper  .  .  .  See  Wis  Jl-Criminal  1461.  For  that  offense,  case  law  had  defined  "absconds"  as 
"to  depart  clandestinely."  State  v.  Crov.  32  Wis.2d  118,  121-22,  145N.W.2d  118(1966).  The  Committee 
concluded  that  "departing  clandestinely"  without  paying  is  one  way  to  commit  this  offense,  but  that  the 
statute  is  also  violated,  for  example,  by  one  who  leaves  openly  without  paying  by  deceiving  the  proprietor 
about  his  having  paid  for  what  he  received.  In  the  latter  case,  it  is  the  intent  to  avoid  paying  that  constitutes 
the  offense,  notwithstanding  the  fact  that  the  actor  did  not  clandestinely  depart  the  premises.  On  the  other 
hand,  the  statute  is  not  violated  if  credit  has  been  extended,  if  the  actor  simply  forgets  to  pay  before  leaving, 
or  if  the  actor  leaves  with  intent  to  return  immediately  and  pay  the  bill.  See  Comment  to  §  343.22,  p.  117, 
1953  Report  on  the  Criminal  Code.  Also  see  footnote  6,  Wis  Jl-Criminal  1461. 

The  Committee  concluded  that  the  same  analysis  applies  to  violations  of  §  943.215. 
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1462A  ABSCONDING  WITHOUT  PAYING  RENT:  AFFIRMATIVE  DEFENSE 
—  §  943.215(2)  OR  (3) 

ADD  THE  FOLLOWING  TO  WIS  JI-CRIMINAL  1462  IF  THERE  IS  EVIDENCE 
OF  THE  DEFENSES  RECOGNIZED  IN  §  943.215(2)  OR  (3). 

[Wisconsin  law  provides  that  it  is  a  defense  to  this  crime  if  the  defendant  had  provided 

the  landlord  with  a  security  deposit  that  equaled  or  exceeded  the  amount  owed  to  the  landlord 

regarding  rent  and  damage  to  property,  if  any.1] 

[Wisconsin  law  (also)  provides  that  it  is  a  defense  to  this  crime  if,  within  five  days  after 

the  day  he  or  she  vacates  the  rental  premises,  he  or  she  pays  all  current  and  past  rent  due  or 

provides  to  the  landlord,  in  writing,  a  complete  and  accurate  forwarding  address.2] 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 

been  proved,  and  also  are  satisfied  beyond  a  reasonable  doubt  that  [this  defense  did  not  exist] 

[neither  of  these  defenses  existed],  you  should  find  the  defendant  guilty.3 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1462A  was  originally  published  in  1999.  This  revision  was  approved  by  the 
Committee  in  December  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  should  be  added  to  Wis  Jl-Criminal  1461,  Fraud  on  Hotel  or  Restaurant  Keeper,  when 
there  is  evidence  of  the  defenses  provided  in  §  943.215(2)  and  (3).  The  instruction  is  drafted  to  allow 
submission  of  either  or  both  defenses  through  selection  of  the  appropriate  bracketed  material. 

1.  Section  943.215(2). 

2.  Section  943.215(3). 

3.  Section  943.215(4)  provides  that  if  the  existence  of  a  defense  has  been  placed  in  issue,  the  state 
must  prove  beyond  a  reasonable  doubt  that  the  facts  constituting  the  defense  do  not  exist. 
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1463  TAKING  A  VEHICLE  BY  USE  OR  THREAT  OF  FORCE  —  §  943.23(1  g) 

Statutory  Definition  of  the  Crime 

Subsection  943.23(lg)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who,  while 
possessing  a  dangerous  weapon  and  by  the  use  of,  or  threat  of  the  use  of,  force  or  the  weapon 
against  another,  intentionally  takes  any  vehicle  without  the  consent  of  the  owner. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  took  a  vehicle1  without  the  consent2  of  the  owner. 

2.  The  defendant  knew  that  the  owner  did  not  consent  to  the  taking.3 

3.  The  defendant  took  the  vehicle  while  possessing  a  dangerous  weapon. 

4.  The  defendant  took  the  vehicle  by  the  [(use)  (threat  of  the  use)]4  of  [(force)  (a 
dangerous  weapon)]  against  another. 

Meaning  of  Dangerous  Weapon 

A  dangerous  weapon  is  (any  firearm,  whether  loaded  or  not)  (any  device  designed  as  a 
weapon  and  capable  of  producing  death  or  great  bodily  harm)  (any  device  or  instrumentality 
which  in  the  manner  it  is  used  or  intended  to  be  used  is  calculated  or  likely  to  produce  death 
or  great  bodily  harm).5 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from 
all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge.6 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1 465  in  1 994  and  revised  and  renumbered 
as  Wis  Jl-Criminal  1463  in  June  2000.  This  revision  reflected  changes  made  by  2001  Wisconsin  Act  109  and 
was  approved  by  the  Committee  in  April  2003. 

This  instruction  is  for  violations  of  §  943.23(1  g),  commonly  referred  to  as  “carjacking.”  The  2003 
revision  deleted  text  presenting  a  special  question  asking  whether  death  or  great  bodily  harm  was  caused. 
2001  WisconsinAct  109  repealed  sub.  (lm)  which  provided  for  an  increased  penalty  in  those  situations,  while 
adding  violations  of  §  943 .23(1  g)  as  possible  predicate  felony  for  felony  murder  under  §  940.03.  Effective 
date:  February  1,  2003. 

1 .  For  definition  of  "vehicle"  see  §  939.22(44). 

2.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that  "without 
consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal  authority  by 
the  defendant,  or  misunderstanding. 

3 .  When  "intentionally"  is  used  in  a  criminal  statute,  it  requires,  in  addition  to  a  mental  purpose  to  cause 
the  result  specified,  that  "the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make  his 
conduct  criminal  and  which  are  set  forth  after  the  word  ’intentionally."'  §  939.23(3).  Thus,  the  instruction 
requires  knowledge  that  the  taking  was  without  consent. 

4.  While  the  instruction  recommends  selecting  the  applicable  alternative,  the  Committee  did  not 
conclude  that  the  alternatives  are  so  distinct  that  election  of  one  or  other,  or  jury  agreement  on  which 
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alternative  applies,  should  be  required.  This  is  similar  to  the  result  under  the  robbery  statute,  which  this 
offense  closely  resembles.  See  Wis  Jl-Criminal  1479,  footnote  1. 

5 .  The  definition  of "  dangerous  weapon"  is  based  on  the  one  provided  in  §  93 9 .22(  1 0) .  The  applicable 
alternative  should  be  selected.  See  Wis  JI -Criminal  910  for  suggested  instructions  for  all  the  statutory 
alternatives  and  a  discussion  of  some  of  the  substantive  issues  relating  to  the  definition  of  "dangerous 
weapon." 

6.  This  is  the  shorter  version  used  to  describe  the  process  of  finding  intent.  The  Committee  concluded 
that  it  is  suitable  for  use  in  most  cases.  For  the  longer  description  of  the  intent-finding  process,  see  Wis 
JI -Criminal  923 A  [formerly  JI  923.1]. 
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1463 A  TAKING  A  VEHICLE  BY  USE  OR  THREAT  OF  FORCE  -  §  943.23(lr) 

Statutory  Definition  of  the  Crime 

Subsection  943.23(1  r)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  by 
the  use  of,  or  threat  of  the  use  of,  force  against  another,  intentionally  takes  any  vehicle 
without  the  consent  of  the  owner. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  intentionally  took  a  vehicle'  without  the  consent2  of  (name  of 
owner). 

2.  The  defendant  knew  that  (name  of  owner)  did  not  consent  to  the  taking  of  the 
vehicle.  3 

3.  The  defendant  took  the  vehicle  by  the  (use)  (threat  of  the  use)  of  force  against 
another. 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person’s  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge.4 


©  2019,  Regents,  Univ.  of  Wis. 


1 


(Rel.  No.  57—7/2019) 


1463 A 


WIS  JI-CRIMINAL 


1463 A 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense 
have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1463 A  was  approved  by  the  Committee  in  December  2018. 

This  instruction  is  for  violations  of  §  943.23(1  r),  which  provides:  “Whoever,  by  use  of  force  against 
another  or  by  the  threat  of  the  use  of  force  against  another,  intentionally  takes  any  vehicle  without  the 
consent  of  the  owner  is  guilty  of  a  Class  E  felony.”  Section  943.23  was  created  by  2017  Wisconsin  Act 
311  [effective  date:  April  18,2018], 

1.  For  definition  of  “vehicle”  see  §  939.22(44). 

2.  See  Wis  Jl-Criminal  948  which  provides  an  instruction  based  on  the  definition  provided  in  § 
939.22(48).  That  definition  provides  that  “without  consent”  means  “no  consent  in  fact”  or  that  consent 
was  given  because  of  fear,  a  claim  of  legal  authority  by  the  defendant,  or  misunderstanding. 

3.  When  “intentionally”  is  used  in  a  criminal  statute,  it  requires,  in  addition  to  a  mental  purpose  to 
cause  the  result  specified,  that  “the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make 
his  conduct  criminal  and  which  are  set  forth  after  the  word  ‘intentionally.’”  §  939.23(3).  Thus,  the 
instruction  requires  knowledge  that  the  taking  was  without  consent. 

4.  This  is  the  shorter  version  used  to  describe  the  process  of  finding  intent.  The  Committee 
concluded  that  it  is  suitable  for  use  in  most  cases.  For  the  longer  description  of  the  intent-finding  process, 
see  Wis  Jl-Criminal  923A. 
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1464  TAKING  AND  DRIVING  A  (VEHICLE)  (COMMERCIAL  MOTOR 
VEHICLE)  WITHOUT  THE  OWNER’S  CONSENT  -  §  943.23(2),  § 
943.23(2g) 

Statutory  Definition  of  the  Crime 

Taking  and  driving  a  (vehicle)  (commercial  motor  vehicle)  without  the  owner’s  consent,  as 
defined  in  §  943.23(2)  of  the  Criminal  Code  of  Wisconsin,  is  committed  by  one  who  intentionally 
takes  and  drives  any  (vehicle)  (commercial  motor  vehicle)  without  the  consent  of  the  owner. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  intentionally  took1  a  (vehicle)2  (commercial  motor  vehicle)3  without  the 
consent  of  (name  of  owner).4 

[“Commercial  motor  vehicle”  means  a  motor  vehicle  designed  or  used  to  transport 

passengers  or  property  and  having  one  or  more  of  the  following  characteristics  (identify  a 

characteristic  provided  in  s.  340.0  l(8)(a)  -  (d)).] 

2.  The  defendant  intentionally  drove  the  (vehicle)  (commercial  motor  vehicle)  without  the 
consent  of  (name  of  owner). 

“Drive”  means  to  exercise  physical  control  over  the  speed  and  direction  of  a  vehicle  while 
it  is  in  motion.5 

3.  The  defendant  knew  that  (name  of  owner)  did  not  consent  to  taking  and  driving  the 
(vehicle)  (commercial  motor  vehicle).6 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person’s  mind  to  find  intent  and  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from 
all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge.7 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have  been 
proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  THERE  IS  EVIDENCE  OF  THE  AFFIRMATIVE  DEFENSE  UNDER  SUB.  (3m), 
ADD  THE  MATERIAL  FROM  WIS  JI-CRIMINAL  1465.8 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1467  in  1982  and  revised  in  1989,  1994, 

2002,  2003,  and  2006.  The  2002  revision  renumbered  the  instruction  as  Wis  Jl-Criminal  1464.  This 
revision  was  approved  by  the  Committee  in  December  2018;  it  added  the  category  of  “commercial  motor 
vehicle”  to  the  offense. 

This  instruction  is  for  violations  of  §  943.23(2)  and  §  943.23(2g),  which  respectively  prohibits  “taking 
and  driving”  a  vehicle  or  commercial  motor  vehicle  without  the  owner’s  consent.  Section  943.23(2g), 
which  provides;  “Except  as  provided  in  sub.  (3m),  whoever  intentionally  takes  and  drives  any  commercial 
motor  vehicle  without  the  consent  of  the  owner  is  guilty  of  a  Class  G  felony.”  was  created  by  2017 
Wisconsin  Act  287  [effective  date:  April  18,  2018]. 

The  2003  revision  reflects  changes  made  in  the  statute  by  2001  Wisconsin  Act  109,  which  created  sub. 
(3m)  of  §  943.23,  recognizing  an  affirmative  defense:  abandoning  the  vehicle  without  damage  within  24 
hours  of  the  taking.  The  defense  is  addressed  by  Wis  Jl-Criminal  1465A,  which  should  be  added  to  this 
instruction  if  applicable.  See  footnote  7,  below.  The  effective  date  of  the  Act  109  changes  is  February  1, 

2003.  If  the  misdemeanor  offense  is  charged,  this  instruction  can  be  used  as  drafted,  without  any  reference 
to  the  affirmative  defense.  By  charging  the  misdemeanor,  the  State  is  conceding  that  the  affirmative 
defense  can  be  established.  To  prove  that  the  misdemeanor  was  committed,  the  elements  of  the  felony 
must  be  proved. 

1.  Wisconsin  case  law  interpreting  §  943.23  prior  to  its  1988  amendment  had  concluded  that  it  did 
not  require  that  the  driver  of  the  vehicle  be  the  one  who  actually  took  the  vehicle  from  the  rightful  owner. 
Edwards  v.  State,  46  Wis. 2d  249,251,  1 74  N.W.2d  269  (1970).  Also  see  State  v.  Robbins,  43  Wis. 2d  478. 
1 68  N.W.2d  544  ( 1 969),  and  Bass  v.  State.  29  Wis.2d  20 1 ,  1 38  N.W.2d  1 54  ( 1 965). 
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For  example,  in  the  Bass  case,  a  conviction  was  upheld  where  the  automobile  in  question  was  left  at  a 
service  station  overnight  to  be  repaired  in  the  morning.  The  defendant,  an  employee  of  the  service  station, 
drove  the  car  after  business  hours  to  go  to  a  friend’s  house  to  pick  up  his  sleeping  bag.  He  was  arrested 
during  this  trip  and  claimed  he  had  limited  permission  to  use  the  car  and  therefore  there  was  not  a  taking 
without  the  consent  of  the  owner.  His  argument  was  that  if  one  has  lawful  possession  in  the  first  instance, 
one  cannot  be  convicted  of  a  crime  where  an  essential  element  is  the  taking  without  the  consent  of  the 
owner.  The  Wisconsin  Supreme  Court  rejected  this  argument,  holding  that  the  leaving  of  the  car  at  the 
station  overnight  does  not  constitute  implied  permission  to  use  the  car.  When  Bass  drove  the  vehicle  for 
his  own  purposes,  not  connected  with  the  purposes  for  which  the  vehicle  had  been  entrusted  to  the  owner 
of  the  station,  he  committed  the  offense  of  operating  without  the  owner’s  consent. 

In  the  Robbins  case,  the  conviction  was  affirmed  where  the  defendant  was  incarcerated  in  the 
Milwaukee  County  House  of  Correction  on  the  date  the  vehicle  was  actually  taken  from  the  owner.  The 
defendant  was  arrested  for  operating  the  vehicle  some  10  days  after  the  original  taking.  There  was  no 
argument  in  this  case  that  the  defendant  did  not  satisfy  the  “take  and  drive”  element  of  the  crime,  since  the 
court  indicated  that  the  only  issue  in  the  case  was  criminal  intent. 

In  the  Edwards  case,  the  car  in  question  had  been  taken  from  the  lot  of  an  auto  dealer  by  the  defendant’s 
uncle.  The  defendant  was  later  arrested  for  driving  that  vehicle.  Again,  the  court  raised  no  question  about 
whether  the  defendant  satisfied  the  “take  and  drive”  requirement.  The  court  stated  that  “the  statutory 
language  ‘intentionally  takes  and  drives  any  vehicle  without  the  consent  of  the  owner’  does  not  require  that 
the  driver  of  the  stolen  vehicle  be  the  person  who  actually  took  the  vehicle  from  the  rightful  owner.” 

Each  of  these  cases  was  decided  at  the  time  when  the  statute  had  a  single  section  which  prohibited 
“taking  and  driving  without  consent.”  Under  the  revised  statute,  of  course,  there  is  a  second  type  of 
offense:  “driving  or  operating  without  consent.”  Was  the  creation  of  the  new  offense  intended  to  change 
the  prior  case  law  to  require  that  the  defendant  charged  with  “taking  and  driving”  be  the  one  who  took  the 
vehicle  from  the  owner?  The  bill  that  revised  the  statute  in  1988  gives  little  guidance  as  to  what  the  intent 
of  the  legislature  was.  The  changes  in  §  943.23  were  part  of  a  bill  that  made  a  number  of  changes  in  the 
provisions  relating  to  junked  or  destroyed  vehicles,  fraudulent  insurance  claims,  etc.  See  1987  Assembly 
Bill  748. 

So,  one  is  left  with  a  situation  where  the  only  difference  between  a  Class  H  and  Class  I  felony  is  that 
the  more  serious  crime  requires  that  the  defendant  “take,”  as  well  as  “drive,”  a  vehicle  without  the  consent 
of  the  owner.  The  Committee  struggled  with  this  matter  at  great  length  and  finally  concluded  that  it  must 
have  been  the  intent  of  the  legislature  that  the  Class  I  felony  was  created  to  cover  the  situation  where  a 
person  is  lawfully  in  possession  of  a  vehicle  but  operates  it  in  a  manner  that  goes  beyond  the  scope  of  the 
use  authorized  or  permitted  by  the  owner.  Interpreted  in  this  way,  prior  law  to  the  effect  that  the  defendant 
need  not  be  the  one  who  takes  the  vehicle  from  the  owner  would  remain  intact.  One  gap  in  the  prior  statute, 
however,  would  be  covered  by  the  new  Class  I  felony  offense.  That  is  the  situation  presented  in  State  v. 
Mularkey,  195  Wis.  549,218  N.W.  809  (1928).  In  the  Mularkey  case,  the  defendant  rented  a  car  from  the 
owner,  but  drove  it  beyond  the  area  specified,  did  not  return  it  at  the  time  designated,  and  abandoned  the 
car.  The  Wisconsin  Supreme  Court  held  that  the  defendant  had  not  violated  the  operating  without  consent 
statute,  because  “the  mere  unauthorized  or  extended  use  of  such  a  vehicle  by  one  who  has  lawfully  obtained 
the  consent  of  the  owner  to  its  taking  for  use  and  operation  upon  the  public  highway  is  not  a  violation  of 
this  statute.”  Because  Mularkey’s  original  possession  and  use  was  with  the  express  knowledge  and  consent 
of  the  owner,  he  was  not  guilty  under  the  prior  statute.  This  is  because  the  “taking”  was  not  unlawful  even 
though  the  ultimate  use  may  have  been.  In  the  Committee’s  judgment,  a  person  in  the  Mularkey  situation 
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would  be  guilty  of  the  Class  I  felony  under  the  current  statute.  Defendants  in  situations  like  those  in  the 
Bass,  Edwards,  and  Robbins  cases  would  be  guilty  of  the  Class  H  felony  because  they  did  not  gain 
possession  of  the  car  with  the  consent  of  the  owner.  When  they  asserted  control  over  it  without  the  owner’s 
consent,  they  “took”  within  the  meaning  of  the  statute,  both  the  prior  and  the  revised  versions. 

2.  For  the  definition  of  “vehicle,”  see  §  939.22(44). 

3.  For  definition  of  “commercial  vehicle,”  see  §  340.01(8).  At  least  one  of  the  following 
characteristics  provided  in  §  340.01(8)(a)  through  §  340.01(8)(d)  must  be  chosen  in  order  for  the  vehicle  to 
classify  as  a  “commercial  motor  vehicle”: 

(a)  The  vehicle  is  a  single  vehicle  with  a  gross  vehicle  weight  rating  of  26,001  or  more  pounds  or  the 
vehicle’s  registered  weight  or  actual  gross  weight  is  more  than  26,000  pounds. 

(b)  The  vehicle  is  a  combination  vehicle  with  a  gross  combination  weight  rating,  registered  weight 
or  actual  gross  weight  of  26,001  or  more  pounds  inclusive  of  a  towed  unit  with  a  gross  vehicle 
weight  rating,  registered  weight  or  actual  gross  weight  of  more  than  10,000  pounds. 

(c)  The  vehicle  is  designed  to  transport  or  is  actually  transporting  the  driver  and  15  or  more 
passengers.  If  the  vehicle  is  equipped  with  bench  type  seats  intended  to  seat  more  than  one 
person,  the  passenger  carrying  capacity  shall  be  determined  under  s.  340.01  (31)  or,  if  the  vehicle 
is  a  school  bus,  by  dividing  the  total  seating  space  measured  in  inches  by  13. 

(d)  The  vehicle  is  transporting  hazardous  materials  requiring  placarding  or  any  quantity  of  a  material 
listed  as  a  select  agent  or  toxin  under  42  CFR  73. 

4.  If  definition  of  “without  consent”  is  believed  to  be  necessary,  see  Wis  11-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
“without  consent”  means  “no  consent  in  fact”  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

5.  This  is  the  definition  of  “drive”  provided  in  §  943.23(l)(a). 

6.  When  “intentionally”  is  used  in  a  criminal  statute,  it  requires,  in  addition  to  a  mental  purpose  to 
cause  the  result  specified,  that  “the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make 
his  conduct  criminal  and  which  are  set  forth  after  the  word  ‘intentionally.’”  §  939.23(3).  Thus,  the 
instruction  requires  knowledge  that  the  taking  and  driving  was  without  consent.  Also  see  State  v.  Edwards, 
note  1,  supra  at  252,  for  a  discussion  of  “intentionally”  in  the  context  of  this  offense. 

7.  This  is  the  shorter  version  used  to  describe  the  process  of  finding  intent.  The  Committee 
concluded  that  it  is  suitable  for  use  in  most  cases.  For  the  longer  description  of  the  intent-finding  process, 
see  Wis  Jl-Criminal  923A. 

8.  2001  Wisconsin  Act  109  created  sub.  (3m)  of  §  943.23,  which  recognizes  an  affirmative  defense: 
abandoning  the  vehicle  without  damage  within  24  hours  of  the  taking  reduces  felony  offenses  under  subs. 
(2)  or  (3)  offenses  to  Class  A  misdemeanors.  The  statute  places  the  burden  of  persuasion  on  the  defendant 
to  prove  it  by  a  preponderance  of  the  evidence.  The  Committee  concluded  that  the  defense  is  best  handled 
by  submitting  it  to  the  jury  as  a  special  question,  which  is  provided  by  Wis  11-Criminal  1465 A. 
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1464A  TAKING  AND  DRIVING  A  (VEHICLE)  (COMMERCIAL  MOTOR 
VEHICLE)  WITHOUT  THE  OWNER’S  CONSENT:  DRIVING  OR 
OPERATING  WITHOUT  THE  OWNER’S  CONSENT  AS  A  LESSER 
INCLUDED  OFFENSE  -  §  943.23(2),  (2g)  AND  (3) 

Statutory  Definition  of  the  Crime 

Taking  and  driving  a  vehicle  without  the  owner’s  consent,  as  defined  in  §  943.23(2)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  intentionally  takes  and  drives  any  (vehicle) 
(commercial  motor  vehicle)  without  the  consent  of  the  owner. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  took1  a  (vehicle)2  (commercial  motor  vehicle)3  without  the 

consent4  of  the  owner. 

[“Commercial  motor  vehicle”  means  a  motor  vehicle  designed  or  used  to  transport 
passengers  or  property  and  having  one  or  more  of  the  following  characteristics  (identify 
a  characteristic  provided  in  s.  340.0 1  ( 8)fa)  -  (d)).1 

2.  The  defendant  intentionally  drove  the  (vehicle)  (commercial  motor  vehicle)  without  the 
consent  of  the  owner. 

“Drive”  means  to  exercise  physical  control  over  the  speed  and  direction  of  a  vehicle 
while  it  is  in  motion.5 

3.  The  defendant  knew  that  the  owner  of  the  vehicle  did  not  consent  to  taking  and  driving 
the  (vehicle)  (commercial  motor  vehicle).6 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person’s  mind  to  find  intent  and  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from 
all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge.7 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have  been 
proved,  you  should  find  the  defendant  guilty  of  the  charged  crime. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty  of  taking  and  driving  a 
vehicle  without  the  owner’s  consent,  and  you  should  consider  whether  the  defendant  is  guilty  of 
driving  or  operating  a  vehicle  without  the  owner’s  consent  in  violation  of  §  943.23  (3)  of  the 
Criminal  Code  of  Wisconsin,  which  is  a  lesser  included  offense  of  the  charged  crime.8 

Make  Every  Reasonable  Effort  to  Agree 

You  should  make  every  reasonable  effort  to  agree  unanimously  on  your  verdict  on  the  crime 
charged  before  considering  the  lesser  included  offense.  However,  if  after  full  and  complete 
consideration  of  the  evidence,  you  conclude  that  further  deliberation  would  not  result  in  unanimous 
agreement  on  the  crime  charged,  you  should  consider  whether  the  defendant  is  guilty  of  the  lesser 
included  offense. 

The  Difference  Between  the  Two  Crimes 

There  is  a  difference  between  the  two  crimes.  The  charged  crime  requires  that  the  defendant 
intentionally  took  and  drove  the  vehicle  without  the  owner’s  consent,  knowing  that  it  was  without 
consent.  The  lesser  included  offense  requires  only  that  the  defendant  intentionally  drove  or 
operated  the  vehicle  without  the  owner’s  consent,  knowing  that  it  was  without  consent. 
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[A  person  may  drive  or  operate  a  vehicle  without  the  owner’s  consent  even  though  the  owner 
consented  to  the  original  taking.]9 

[“Operate”  means  the  physical  manipulation  or  activation  of  any  of  the  controls  of  a  vehicle 
necessary  to  put  it  into  motion.]10 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  intentionally  operated  a 

vehicle  without  the  consent  of  the  owner  and  that  the  defendant  knew  that  the  owner  did  not 

consent  to  the  operation,  you  should  find  the  defendant  guilty  of  the  lesser  included  crime. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

You  are  not,  in  any  event,  to  find  the  defendant  guilty  of  more  than  one  offense. 

IF  THERE  IS  EVIDENCE  OF  THE  AFFIRMATIVE  DEFENSE  UNDER  SUB.(3m), 

ADD  THE  MATERIAL  FROM  WIS  JI-CRIMINAL  1465A.1' 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1467.1  in  1982  and  revised  in  1989,  1994, 
2002,  and  2018.  The  2002  revision  renumbered  the  instruction  as  Wis  Jl-Criminal  1464A.  This  revision 
was  approved  by  the  Committee  in  December  2018  and  reflects  changes  made  in  the  statute  by  2017 
Wisconsin  Act  287  and  2017  Wisconsin  Act  311. 

This  instruction  is  for  cases  where  a  violation  of  §  943.23(2)  is  charged,  involving  “taking  and  driving” 
a  vehicle  without  the  owner’s  consent  and  where  a  violation  of  §  943.23(3),  involving  “driving  or  operating” 
without  the  owner’s  consent  is  submitted  as  a  lesser  included  offense.  The  2003  revision  reflects  changes 
made  in  the  statute  by  2001  Wisconsin  Act  109,  which  created  sub.  (3m)  of  §  943.23,  recognizing  an 
affirmative  defense  to  violations  of  sub.  (2)  of  (3):  abandoning  the  vehicle  without  damage  within  24  hours 
of  the  taking.  The  defense  is  addressed  by  Wis  11-Criminal  1465A,  which  should  be  added  to  this 
instruction  if  applicable.  See  footnote  10,  below.  The  effective  date  of  the  Act  109  changes  is  February 
1,  2003. 

Section  943.23(3g)  was  created  by  2017  Wisconsin  Act  287  [effective  date:  April  18,  2018],  It 
provides:  “Except  as  provided  in  sub.  (3m),  whoever  intentionally  drives  or  operates  any  commercial 
motor  vehicle  without  consent  of  the  owner  is  guilty  of  a  class  H  felony.” 

1.  See  note  1,  Wis  Jl-Criminal  1464. 
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2.  For  definition  of  “vehicle,”  see  §  939.22(44). 

3.  For  definition  of  “commercial  motor  vehicle,”  see  §  340.01(8).  At  least  one  of  the  following 
characteristics  provided  in  §  340.01(8)(a)  through  §  340.01(8)(d)  must  be  chosen  in  order  for  the  vehicle  to 
classify  as  a  “commercial  motor  vehicle”: 

(a)  The  vehicle  is  a  single  vehicle  with  a  gross  vehicle  weight  rating  of  26,00 1  or  more  pounds  or  the 
vehicle’s  registered  weight  or  actual  gross  weight  is  more  than  26,000  pounds. 

(b)  The  vehicle  is  a  combination  vehicle  with  a  gross  combination  weight  rating,  registered  weight 
or  actual  gross  weight  of  26,001  or  more  pounds  inclusive  of  a  towed  unit  with  a  gross  vehicle 
weight  rating,  registered  weight  or  actual  gross  weight  of  more  than  10,000  pounds. 

(c)  The  vehicle  is  designed  to  transport  or  is  actually  transporting  the  driver  and  15  or  more 
passengers.  If  the  vehicle  is  equipped  with  bench  type  seats  intended  to  seat  more  than  one 
person,  the  passenger  carrying  capacity  shall  be  determined  under  s.  340,01  (31)  or,  if  the  vehicle 
is  a  school  bus,  by  dividing  the  total  seating  space  measured  in  inches  by  13. 

(d)  The  vehicle  is  transporting  hazardous  materials  requiring  placarding  or  any  quantity  of  a  material 

listed  as  a  select  agent  or  toxin  under  42  CFR  73. 

4.  If  definition  of  “without  consent”  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
“without  consent”  means  “no  consent  in  fact”  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

5.  This  is  the  definition  of  “drive”  provided  in  §  943.23(l)(a). 

6.  When  “intentionally”  is  used  in  a  criminal  statute,  it  requires,  in  addition  to  a  mental  purpose  to 
cause  the  result  specified,  that  “the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make 
his  conduct  criminal  and  which  are  set  forth  after  the  word  ‘intentionally.’”  §  939.23(3).  Thus,  the 
instruction  requires  knowledge  that  the  taking  and  driving  was  without  consent.  Also  see  State  v.  Edwards, 
note  1,  supra  at  252,  for  a  discussion  of  “intentionally”  in  the  context  of  this  offense. 

7.  This  is  the  shorter  version  used  to  describe  the  process  of  finding  intent.  The  Committee 
concluded  that  it  is  suitable  for  use  in  most  cases.  For  the  longer  description  of  the  intent-finding  process, 
see  Wis  Jl-Criminal  923A  [formerly  Wis  Jl-Criminal  923.1]. 

8.  This  material  that  follows  builds  in  the  usual  transitional  instruction  on  moving  from  the  charged 
crime  to  the  lesser  included  offense.  See  Wis  Jl-Criminal  1 12  and  1 12A. 

9.  The  sentence  in  brackets  may  be  helpful  where  the  evidence  might  raise  a  question  about  whether 
a  person  who  had  consent  to  the  original  taking  may  be  guilty  of  the  Class  I  felony.  It  is  the  Committee’s 
conclusion  that  the  Class  1  felony  applies  where  a  person  is  lawfully  in  possession  of  a  vehicle  but  operates 
it  in  a  manner  that  goes  beyond  the  scope  of  the  use  authorized  or  permitted  by  the  owner.  See  Wis  JI- 
Criminal  1464,  note  1. 
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10.  This  is  the  definition  of  “operate”  provided  by  §  943.23(1  )(c). 

1 1 .  2001  Wisconsin  Act  109  created  sub.  (3m)  of  §  943.23,  which  recognizes  an  affirmative  defense: 
abandoning  the  vehicle  without  damage  within  24  hours  of  the  taking  reduces  felony  offenses  under  subs. 
(2)  or  (3)  offenses  to  Class  A  misdemeanors.  The  statute  places  the  burden  of  persuasion  on  the  defendant 
to  prove  it  by  a  preponderance  of  the  evidence.  The  Committee  concluded  that  the  defense  is  best  handled 
by  submitting  it  to  the  jury  as  a  special  question,  which  is  provided  by  Wis  Jl-Criminal  1465A. 
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1465  DRIVING  OR  OPERATING  A  (VEHICLE)  (COMMERCIAL  MOTOR 
VEHICLE)  WITHOUT  THE  OWNER’S  CONSENT  -  §  943.23(3),  § 
943.23(3g) 

Statutory  Definition  of  the  Crime 

Driving  or  operating  a  (vehicle)  (commercial  motor  vehicle)  without  the  owner’s  consent, 
as  defined  in  §  943.23(3)  of  the  Criminal  Code  of  Wisconsin,  is  committed  by  one  who 
intentionally  drives  or  operates  a  (vehicle)  (commercial  motor  vehicle)  without  the  consent  of  the 
owner. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  (drove)  (operated)  a  (vehicle)  1  (commercial  motor 

vehicle)2  without  the  consent  of  the  owner.3 

[“Drive”  means  to  exercise  physical  control  over  the  speed  and  direction  of  a 
vehicle  while  it  is  in  motion.]4 

[“Operate”  means  the  physical  manipulation  or  activation  of  any  of  the  controls  of 
a  vehicle  necessary  to  put  it  into  motion.]5 

[“Commercial  motor  vehicle”  means  a  motor  vehicle  designed  or  used  to  transport 
passengers  or  property  and  having  one  or  more  of  the  following  characteristics  (identify 
a  characteristic  provided  in  s.  340.0 1  (8 )(a)  -  (d)).1 
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[A  person  (drives)  (operates)  without  consent  even  though  the  owner  consented  to 
the  original  taking  if  the  person  (drives)  (operates)  the  vehicle  in  a  manner  that  goes 
beyond  the  scope  of  the  use  authorized  or  permitted  by  the  owner.]6 

2.  The  defendant  knew  that  the  owner  of  the  vehicle  did  not  consent  to  (driving) 
(operating)  the  (vehicle)  (commercial  motor  vehicle).7 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person’s  mind  to  find  intent  and  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from 
all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge.8 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have  been 
proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  THERE  IS  EVIDENCE  OF  THE  AFFIRMATIVE  DEFENSE  UNDER  SUB.  (3m), 

ADD  THE  MATERIAL  FROM  WIS  JI-CRIMINAL  1465  A.9 

COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1467.2  in  1989  and  revised  in  1994,2002, 
2003,  2007,  and  2016.  The  2002  revision  renumbered  the  instruction  as  Wis  Jl-Criminal  1465.  This 
revision  was  approved  by  the  Committee  in  December  2018;  it  added  the  option  of  “commercial  motor 
vehicle”  to  the  offense. 

This  instruction  is  drafted  for  a  case  where  the  offense  defined  in  §  943.23(3)  is  charged:  “driving  or 
operating”  a  vehicle  without  the  owner’s  consent.  See  the  discussion  in  note  1,  Wis  Jl-Criminal  1464,  for 
an  explanation  of  the  Committee’s  approach  to  this  statute. 

Section  943.23(3g)  was  created  by  2017  Wisconsin  Act  287  [effective  date:  April  18,  2018],  It 
provides:  “Except  as  provided  in  sub.  (3m),  whoever  intentionally  drives  or  operates  any  commercial 
motor  vehicle  without  consent  of  the  owner  is  guilty  of  a  class  H  felony.” 
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The  2003  revision  reflects  changes  made  in  the  statute  by  2001  Wisconsin  Act  109,  which  created  sub. 
(3m)  of  §  943.23,  recognizing  an  affirmative  defense:  abandoning  the  vehicle  without  damage  within  24 
hours  of  the  taking.  The  defense  is  addressed  by  Wis  Jl-Criminal  1465A,  which  should  be  added  to  this 
instruction  if  applicable.  See  footnote  9,  below.  The  effective  date  of  the  Act  1 09  changes  is  February  1 , 
2003.  If  the  misdemeanor  offense  is  charged,  this  instruction  can  be  used  as  drafted,  without  any  reference 
to  the  affirmative  defense.  By  charging  the  misdemeanor,  the  State  is  conceding  that  the  affirmative 
defense  can  be  established.  To  prove  that  the  misdemeanor  was  committed,  the  elements  of  the  felony 
must  be  proved. 

1 .  For  definition  of  “vehicle,”  see  §  939.22(44). 

2.  For  definition  of  “commercial  motor  vehicle,”  see  §  340.01(8).  At  least  one  of  the  following 
characteristics  provided  in  §  340.01(8)(a)  through  §  340.0  l(8)(d)  must  be  chosen  in  order  for  the  vehicle  to 
classify  as  a  “commercial  motor  vehicle”: 

(a)  The  vehicle  is  a  single  vehicle  with  a  gross  vehicle  weight  rating  of  26,001  or  more  pounds  or  the 
vehicle’s  registered  weight  or  actual  gross  weight  is  more  than  26,000  pounds. 

(b)  The  vehicle  is  a  combination  vehicle  with  a  gross  combination  weight  rating,  registered  weight 
or  actual  gross  weight  of  26,001  or  more  pounds  inclusive  of  a  towed  unit  with  a  gross  vehicle 
weight  rating,  registered  weight  or  actual  gross  weight  of  more  than  10,000  pounds. 

(c)  The  vehicle  is  designed  to  transport  or  is  actually  transporting  the  driver  and  15  or  more 
passengers.  If  the  vehicle  is  equipped  with  bench  type  seats  intended  to  seat  more  than  one 
person,  the  passenger  carrying  capacity  shall  be  determined  under  s.  340,01  (31)  or,  if  the  vehicle 
is  a  school  bus,  by  dividing  the  total  seating  space  measured  in  inches  by  13. 

(d)  The  vehicle  is  transporting  hazardous  materials  requiring  placarding  or  any  quantity  of  a  material 

listed  as  a  select  agent  or  toxin  under  42  CFR  73. 

3.  If  definition  of  “without  consent”  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
“without  consent”  means  “no  consent  in  fact”  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

4.  This  is  the  definition  of  “drive”  provided  in  §  943.23(l)(a). 

5.  This  is  the  definition  of  “operate”  provided  by  §  943.23(l)(c). 

6.  The  sentence  in  brackets  may  be  helpful  if  there  is  a  question  whether  a  person  who  had  consent 
to  the  original  taking  of  the  vehicle  may  be  guilty  of  this  offense.  The  Committee  concluded  that  a  person 
“drives  or  operates  a  vehicle  without  the  owner’s  consent”  where  that  person  may  have  been  lawfully  in 
possession  of  a  vehicle  but  operates  it  in  a  manner  that  goes  beyond  the  scope  of  the  use  authorized  or 
permitted  by  the  owner.  A  complete  explanation  of  this  conclusion  is  provided  in  Wis  Jl-Criminal  1464, 
footnote  1. 
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7.  When  “intentionally”  is  used  in  a  criminal  statute,  it  requires,  in  addition  to  a  mental  purpose  to 
cause  the  result  specified,  that  “the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make 
his  conduct  criminal  and  which  are  set  forth  after  the  word  ‘intentionally.’”  §  939.23(3).  Thus,  the 
instruction  requires  knowledge  that  the  driving  or  operating  was  without  consent. 

8.  This  is  the  shorter  version  used  to  describe  the  process  of  finding  intent.  The  Committee 
concluded  that  it  is  suitable  for  use  in  most  cases.  For  the  longer  description  of  the  intent-finding  process, 
see  Wis  Jl-Criminal  923A. 

9.  2001  Wisconsin  Act  109  created  sub.  (3m)  of  §  943.23,  which  recognizes  an  affirmative  defense: 
abandoning  the  vehicle  without  damage  within  24  hours  of  the  taking  reduces  felony  offenses  under  subs. 
(2)  or  (3)  offenses  to  Class  A  misdemeanors.  The  statute  places  the  burden  of  persuasion  on  the  defendant 
to  prove  it  by  a  preponderance  of  the  evidence.  The  Committee  concluded  that  the  defense  is  best  handled 
by  submitting  it  to  the  jury  as  a  special  question,  which  is  provided  by  Wis  Jl-Criminal  1465 A. 
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1465A  OPERATING  WITHOUT  OWNER  S  CONSENT:  AFFIRMATIVE 
DEFENSE  -  §  943.23(2),  (3),  (3m) 

Statutory  Definition  of  the  Crime 

ADD  THE  FOLLOWING  AT  THE  END  OF  WIS  JI-CRIMINAL  1464,  1464A, 

OR  1465  IF  THERE  IS  EVIDENCE  OF  THE  AFFIRMATIVE  DEFENSE 
PROVIDED  IN  SUB.  (3m)  OF  §  943.23 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

“Did  the  defendant  abandon  the  (vehicle)  (commercial  motor  vehicle)  without 
damage  within  24  hours  after  the  (vehicle)  (commercial  motor  vehicle)  was  taken  from 
the  possession  of  the  owner?” 

“Abandon”  means  that  the  defendant  must  have  freely,  voluntarily,  and 
permanently  given  up  possession  of  the  (vehicle)  (commercial  motor  vehicle).1 
USE  THE  FOLLOWING  PARAGRAPHS  IF  RAISED  BY  THE  EVIDENCE:2 

[The  giving  up  of  possession  is  not  free  and  voluntary  if  it  is  done  because  of  fear 
of  immediate  capture  by  police.] 

[A  person  who  sells  or  gives  the  (vehicle)  (commercial  motor  vehicle)  to  another 
person  has  not  abandoned  it  within  the  meaning  of  the  statute.] 

You  must  answer  the  question  “yes”  if  the  defendant  proves  by  evidence  which 
satisfies  you  to  a  reasonable  certainty  by  the  greater  weight  of  the  credible  evidence  that 
the  answer  is  “yes.”3 

If  you  are  not  so  satisfied,  you  should  answer  the  question  “no.”4 
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Evidence  has  greater  weight  when  it  has  more  convincing  power  than  the  evidence 
opposed  to  it.  Credible  evidence  is  evidence  which  in  the  light  of  reason  and  common 
sense  is  worthy  of  belief. 


COMMENT 

Wis  Jl-Criminal  1465A  was  approved  by  the  Committee  in  April  2003.  This  revision  was  approved 
by  the  Committee  in  December  2018;  it  adds  the  option  of  “commercial  motor  vehicle”  to  the  language  of 
the  instruction. 

This  instruction  addresses  the  affirmative  defense  set  forth  in  sub.  (3m)  of  §  943.23,  as  created  by  2001 
Wisconsin  Act  109.  Effective  date:  February  1,  2003.  The  defense  reduces  violations  of  sub.  (2)  or  (3)  to 
Class  A  misdemeanor.  The  statute  provides  that  “the  defendant  who  raises  this  affirmative  defense  has  the 
burden  of  proving  the  defense  by  a  preponderance  of  the  evidence.” 

A  similar  defense  existed  in  §  943.23  until  it  was  repealed  by  1993  Wisconsin  Act  92.  The  Committee 
concluded  that  the  interpretation  of  that  provision  applies  to  the  current  statute.  See  the  discussion  in 
footnote  1,  below. 

The  Committee  concluded  that  although  not  specifically  enumerated  in  §  943.23(3m),  this  affirmative 
defense  applies  to  “commercial  motor  vehicles”  based  on  the  language  provided  in  §  943.23(2g)  and  (3g). 

The  Committee  recommends  that  the  affirmative  defense  be  presented  to  the  jury  in  the  form  of  a 
special  question.  The  following  form  is  suggested  for  the  verdict: 

We,  the  jury,  find  the  defendant  guilty  of  operating  without  the  owner's  consent  under  Wis.  Stat.  § 
943.23,  at  the  time  and  place  charged  in  the  information. 

We,  the  jury,  find  the  defendant  not  guilty. 

If  you  find  the  defendant  guilty,  answer  the  following  question  “yes”  or  “no”: 

“Did  the  defendant  abandon  the  vehicle  without  damage  within  24  hours  after  the  vehicle  was  taken 
from  the  possession  of  the  owner?” 

1.  This  definition  was  included  in  the  uniform  instruction  for  a  similar  defense  recognized  by  the 
version  of  the  statute  in  effect  until  1 993.  The  Committee  believed  this  to  be  consistent  with  State  v.  Olson. 
106  Wis. 2d  572,  587,  317  N.W.2d  448  (1982),  which  held  that  the  term  “abandons”  requires  “voluntary 
relinquishment  of  possession.”  Abandonment  does  not  exist  where  a  defendant  leaves  the  vehicle  only 
when  arrest  and  apprehension  appears  imminent.  106  Wis. 2d  572,  586. 

2.  The  two  paragraphs  in  brackets  are  believed  to  be  consistent  with  the  discussion  of  abandonment 
in  State  v.  Olson,  supra,  which  interpreted  the  similar  defense  that  applied  to  §  943  .23  until  being  repealed 
in  1993: 
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...  Under  the  defendant's  construction  of  the  term  “abandons,”  any  person  operating  a  vehicle 
without  the  owner’s  consent  who  had  the  foresight  to  leave  the  vehicle  when  his  apprehension 
and  arrest  appeared  imminent  would  fall  under  the  lesser  misdemeanor  penalty  although  he  had 
no  intention  of  relinquishing  possession  of  the  vehicle  if  not  for  his  imminent  apprehension.  Such 
a  result  is  clearly  contrary  to  the  intent  of  the  statute. 

Certainly,  if,  after  a  chase  and  after  being  ordered  to  pull  over  to  the  side  of  the  road,  the  driver 
steps  out  of  the  vehicle  and  hands  the  keys  over  to  the  law  enforcement  officer,  it  would  be 
ludicrous  for  the  defendant  to  argue  that  a  party  has  abandoned  a  vehicle. 

State  v.  Olson.  106  Wis.2d  572  at  586. 

3.  Section  943  .23  (3m)  provides:  “A  defendant  who  raises  this  affirmative  defense  has  the  burden 
of  proving  the  defense  by  a  preponderance  of  the  evidence.”  The  instruction  uses  the  generally-accepted 
statement  of  the  civil  burden:  “to  a  reasonable  certainty  by  the  greater  weight  of  the  credible  evidence.” 

If  the  jury  answers  the  question  “yes,”  the  defense  is  established  and  the  defendant  should  be  found 
guilty  of  the  misdemeanor  offense. 

4.  If  the  jury  answers  the  question  “no,”  the  defense  is  not  established  and  the  defendant  should  be 
found  guilty  of  one  of  the  felony  offenses,  depending  on  the  jury’s  original  finding. 
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1 466  INTENTIONALLY  ACCOMPANYING  A  PERSON  WHO  OPERATES  A 
VEHICLE  WITHOUT  THE  OWNER'S  CONSENT  —  §  943.23(4m) 

Statutory  Definition  of  the  Crime 

Subsection  943.23(4m)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who 
knows  that  the  owner  does  not  consent  to  the  driving  or  operation  a  vehicle  and  intentionally 
accompanies,  as  a  passenger  in  the  vehicle,  another  person  who  intentionally  drives  or 
operates  any  vehicle  without  the  consent  of  the  owner. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  of  person)  1  intentionally  (drove)  (operated)  a  vehicle2  without  the  consent3 
of  the  owner.4 

This  requires  that  (name  of  person)  acted  with  the  purpose  to  (drive)  (operate) 
a  vehicle  and  knewthat  the  owner  did  not  consent  to  the  (driving)  (operation).5 

["Drive"  means  to  exercise  physical  control  over  the  speed  and  direction  of  a 
vehicle  while  it  is  in  motion.]6 

["Operate"  means  the  physical  manipulation  or  activation  of  any  of  the  controls 
of  a  vehicle  necessary  to  put  it  into  motion.]7 
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[A  person  (drives)  (operates)  without  consent  even  though  the  owner  consented 
to  the  original  taking  if  the  person  (drives)  (operates)  the  vehicle  in  a  manner  that 
goes  beyond  the  scope  of  the  use  authorized  or  permitted  by  the  owner.]8 

2.  The  defendant  intentionally  accompanied  (name  of  person)  as  a  passenger  in  the 
vehicle. 

3.  The  defendant  knew  that  the  owner  did  not  consent  to  the  (driving)  (operating)  of 
the  vehicle.9 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge.10 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1467.4  in  1994.  It  was  revised  in  2001  to 
renumber  it  as  Wis  Jl-Criminal  1466  and  to  adopt  a  new  format,  make  nonsubstantive  changes  to  the  text, 
and  update  the  comment.  This  revision  was  approved  by  the  Committee  in  February  2016;  it  added  to  the 
text  of  element  1  at  footnote  8. 

This  offense,  a  Class  A  misdemeanor,  is  one  of  the  so-called  carjacking  crimes  created  by  1993 
Wisconsin  Act  92  (effective  date:  Dec.  25,  1993).  It  applies  to  one  who  accompanies  a  person  who  violates 
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sub.  ( 1  g),  ( lm),  ( lr),  (2),  or  (3)  of  §  943.23.  The  first  three  of  those  subsections  are  "carjacking"  crimes;  the 
other  two  are  the  previously  existing  "operating  without  the  owner's  consent"  offenses.  The  instruction  uses 
a  violation  of  sub.  (3)  as  the  underlying  offense:  "intentionally  drives  or  operates  any  vehicle  without  the 
consent  of  the  owner.  .  ."  That  violation  was  selected  because  it  was  the  simplest  and  required  importing  the 
fewest  factual  issues  into  the  definition  of  this  offense.  Conduct  that  violates  the  other  subsections  will 
always  violate  sub.  (3). 

1.  This  blank,  and  those  that  follow,  call  for  the  name  of  the  person  who  drove  the  vehicle  and  whom 
the  defendant  is  charged  with  accompanying. 

2.  For  definition  of  "vehicle,"  see  §  939.22(44). 

3.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

4.  The  first  element  contains  the  elements  for  the  direct  violation  of  §  943.23(3),  "intentionally  driving 
or  operating  a  vehicle  without  the  consent  of  the  owner."  This  is  the  simplest  of  the  several  different  offenses 
that  may  serve  as  predicates  for  violations  of  §  943.23(4m).  See  the  discussion  preceding  note  1,  supra. 

5.  When  "intentionally"  is  used  in  a  criminal  statute,  it  requires,  in  addition  to  a  mental  purpose  to 

cause  the  result  specified,  that  "the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make 

his  conduct  criminal  and  which  are  set  forth  after  the  word  'intentionally.'"  §  939.23(3).  Thus,  the  instruction 
requires  knowledge  that  the  driving  or  operating  was  without  consent.  In  the  context  of  this  offense,  the 
person  actually  driving  or  operating  the  vehicle  must  be  shown  to  have  had  the  required  purpose  and 
knowledge. 

6.  This  is  the  definition  of  "drive"  provided  in  §  943.23(l)(a). 

7.  This  is  the  definition  of  "operate"  provided  by  §  943.23(l)(c). 

8.  The  sentence  in  brackets  may  be  helpful  if  there  is  a  question  whether  a  person  who  had  consent 

to  the  original  taking  of  the  vehicle  may  be  guilty  of  this  offense.  The  Committee  concluded  that  a  person 

"drives  or  operates  a  vehicle  without  the  owner's  consent"  where  that  person  may  have  been  lawfully  in 
possession  of  a  vehicle  but  operates  it  in  a  manner  that  goes  beyond  the  scope  of  the  use  authorized  or 
permitted  by  the  owner.  A  complete  explanation  of  this  conclusion  is  provided  in  Wis  Jl-Criminal  1464, 
footnote  1. 

9.  When  "intentionally"  is  used  in  a  criminal  statute,  it  requires;  in  addition  to  a  mental  purpose  to 

cause  the  result  specified,  that  "the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make 

his  conduct  criminal  and  which  are  set  forth  after  the  word  'intentionally.'"  §  939.23(3).  Thus,  the  instruction 
requires  knowledge  that  the  driving  or  operating  was  without  consent.  In  the  context  of  this  element,  the 
defendant  —  who  is  charged  with  accompanying  the  driver  or  operator  of  the  vehicle  —  must  be  shown  to 
have  had  the  required  knowledge. 

10.  This  is  the  shorter  version  used  to  describe  the  process  of  finding  intent.  The  Committee  con¬ 
cluded  that  it  is  suitable  for  use  in  most  cases.  For  the  longer  description  of  the  intent-finding  process,  see 
Wis  Jl-Criminal  923A  [formerly  Wis  Jl-Criminal  923. 1]. 
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1467  REMOVING  A  MAJOR  PART  OF  A  VEHICLE  WITHOUT  THE 
OWNER’S  CONSENT  -  §  943.23(5)' 

Statutory  Definition  of  the  Crime 

Subsection  943.23(5)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who 
intentionally  removes  a  major  part  of  a  vehicle  without  the  consent  of  the  owner. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  removed  a  major  part  of  a  vehicle.2 

This  requires  that  the  defendant  acted  with  the  purpose  to  remove  a  (name  of 
part)  . 

CHOOSE  ONE  OF  THE  FOLLOWING:3 

[A  (name  of  parti  is  a  major  part  of  a  vehicle.] 

[A  major  part  is  a  part  that  has  a  value4  of  more  than  $500.] 

2 .  The  defendant  removed  the  (name  of  part)  without  the  consent  of  the  owner5  of  the 
vehicle. 

3 .  The  defendant  knew  that  the  owner  did  not  consent  to  the  removal.6 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge.7 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1467.5  in  1994.  This  revision,  which 
renumbered  the  instruction  as  Wis  Jl-Criminal  1467,  was  approved  by  the  Committee  in  June  2000  and 
involved  adoption  of  a  new  format,  nonsubstantive  changes  to  the  text,  and  updating  of  the  comment. 

1 .  This  instruction  is  for  the  Class  E  felony  offense  defined  in  §  943.23(5):  intentionally  removing 
a  major  part  of  a  vehicle  without  the  owner's  consent.  That  subsection  also  defines  a  Class  A  misdemeanor 
offense  which  applies  to  intentionally  removing  "any  other  part  or  component  of  a  vehicle"  without  the 
consent  of  the  owner.  This  instruction  can  easily  be  modified  for  the  misdemeanor  charge  by  substituting 
"any  part  or  component  of  a  vehicle"  for  "major  part  of  a  vehicle"  and  by  inserting  the  same  phrase  where 
the  instruction  calls  for  naming  the  major  part. 

Section  943.23(5)  was  created  by  1987  Wisconsin  Act  349.  There  are  no  reported  appellate  decisions 
interpreting  the  statute. 

2.  For  definition  of  "vehicle,"  see  §  939.22(44). 

3.  Subsection  (l)(b)  of  §  943.23  provides  that  "major  part"  means  any  one  of  eleven  listed  parts  of 
a  vehicle:  the  engine;  the  transmission;  each  door  of  the  passenger  compartment;  the  hood;  the  grille;  each 
bumper;  each  front  fender;  the  deck  lid,  tailgate  or  hatchback;  each  rear  quarter  panel;  the  trunk  floor  pan; 
and,  the  frame,  or  the  supporting  structure  which  serves  as  the  frame  in  the  case  of  unitized  body.  The 
Committee  recommends  simply  inserting  the  name  of  the  "major  part"  involved  in  the  case.  Whether  a 
particular  part  is  a  "major  part"  under  the  statute  is  a  legal  conclusion.  Whether  in  fact  such  a  part  was 
involved  in  the  case  is  for  the  jury  to  determine. 
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Subsection  (l)(b)12.  of  §  943.23(5)  provides  that  the  following  is  also  a  "major  part":  "any  part  not 
listed  under  subds.  1  to  1 1  which  has  a  value  exceeding  $500."  If  this  option  is  charged,  the  second  bracketed 
sentence  should  be  used. 

4.  "Value"  is  not  specially  defined  for  purposes  of  §  943.23(5).  If  a  definition  is  needed,  the 
Committee  concluded  that  the  definition  provided  in  §  943.20(2)(d)  should  be  usable. 

5.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

6.  When  "intentionally"  is  used  in  a  criminal  statute,  it  requires,  in  addition  to  a  mental  purpose  to 
cause  the  result  specified,  that  "the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make 
his  conduct  criminal  and  which  are  set  forth  after  the  word  'intentionally.'"  §  939.23(3).  Thus,  the  instruction 
requires  knowledge  that  the  owner  did  not  consent. 

7.  This  is  the  shorter  version  used  to  describe  the  process  of  finding  intent.  The  Committee  concluded 
that  it  is  suitable  for  use  in  most  cases.  For  the  longer  description  of  the  intent-finding  process,  see  Wis 
Jl-Criminal  923A  [formerly  Wis  Jl-Criminal  923.1]. 
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1468  ISSUE  OF  A  WORTHLESS  CHECK:  MISDEMEANOR  —  §  943.24(1) 

Statutory  Definition  of  the  Crime 

Issue  of  a  worthless  check,  as  defined  in  §  943 .24(  1 )  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  issues  any  check  or  other  order  for  the  payment  of  money  which, 
at  the  time  of  issuance,  he  or  she  intends  shall  not  be  paid. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  issued  a  check. 1 

A  check  is  an  unconditional  order  to  pay  money.2 

A  check  is  issued  when  it  is  signed  and  delivered  to  another.3 

2.  At  the  time  the  check  was  issued,  the  defendant  intended  that  it  not  be  paid. 

This  requires  that  the  defendant  issued  the  check  knowing  or  believing  that  it 
would  not  be  paid.4 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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READ  THE  FOLLOWING  IF  THERE  IS  EVIDENCE  OF  ONE  OF  THE 

STATUTORILY-RECOGNIZED  "PRIMA  FACIE"  CASES.5 

[Evidence  has  been  received  that  at  the  time  the  defendant  issued  the  check,  there  was 
not  enough  money  in  the  checking  account  on  which  the  check  was  drawn  and  that  the 
defendant  failed  to  pay  the  check  within  five  days  after  receiving  written  notice  that  the 
check  was  not  paid,  delivered  by  regular  mail  to  either  the  person’s  last  known  address  or  the 
address  provided  on  the  check. 

If  you  find  beyond  a  reasonable  doubt  that  the  defendant  issued  a  check  and  that  at  the 
time  of  issuance  there  was  not  enough  money  in  the  checking  account  on  which  the  check 
was  drawn  and  that  the  defendant  failed  to  pay  the  check  within  five  days  after  receiving 
written  notice  that  the  check  was  not  paid,  delivered  by  regular  mail  to  either  the  person’s  last 
known  address  or  the  address  provided  on  the  check,  you  may  find  that  (he)  (she)  intended 
that  it  not  be  paid.  You  should  not  so  find  unless  you  are  satisfied  beyond  a  reasonable  doubt 
from  all  the  evidence  that  at  the  time  the  defendant  issued  the  check  (he)  (she)  intended  that 
it  would  not  be  paid.]6 

READ  ONE  OF  THE  FOLLOWING  WHEN  SUPPORTED  BY  THE 
EVIDENCE.7 

[The  statute  does  not  apply  to  a  check  given  for  a  past  consideration,  that  is,  a  check 
given  for  a  preexisting  obligation  or  debt.  Before  you  may  find  the  defendant  guilty,  you 
must  be  satisfied  beyond  a  reasonable  doubt  that  the  check  was  not  given  for  a  past 
consideration.] 
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[The  statute  does  not  apply  to  a  postdated  check.8  Before  you  may  find  the  defendant 
guilty,  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the  check  was  not  a  postdated 
check.] 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1468  was  originally  published  in  1969  and  revised  in  1984,  1986,  1990,  1992,  and 
2002.  This  revision  was  approved  by  the  Committee  in  April  2004  and  involved  updating  the  text  following 
footnote  5. 

This  instruction  is  for  the  misdemeanor  offense  under  §  943.24(1).  A  check  or  series  of  checks  totaling 
$2,500  or  more  is  made  a  felony  by  §  943.24(2).  See  Wis  Jl-Criminal  1469A  and  1469B.  The  amount  was 
increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date:  September  1,  2001. 

1 .  The  instruction  is  drafted  for  the  typical  case  where  a  check  is  involved.  However,  the  statute  also 
applies  to  any  "other  order  for  the  payment  of  money." 

2.  The  definition  of  "check"  is  adapted  from  that  used  in  the  Uniform  Commercial  Code, 
§  403.104(2)(b). 

3.  The  definition  of  "issue"  is  adapted  from  that  used  in  the  Uniform  Commercial  Code, 
§  403. 1 02(  1  )(b):  "'Issue'  means  the  first  delivery  of  an  instrument  to  a  holder  or  remitter."  The  phrase  in  the 
instruction  —  "signed  and  delivered  to  another"  —  is  believed  to  be  a  more  easily  understood  equivalent  of 
the  statutory  definition.  The  delivery  must  be  of  a  signed  check,  though  the  defendant  need  not  be  the  person 
who  signed  it. 

4.  The  explanation  of  the  required  intent  is  adapted  from  §  939.23(4): 

'With  intent  to'  or  'with  intent  that’  means  that  the  actor  either  has  a  purpose  to  do  the  thing  or  cause 

the  result  specified  or  is  aware  that  his  or  her  conduct  is  practically  certain  to  cause  that  result. 

The  instruction  defines  intent  as  "knowing  or  believing  that  it  [the  check]  would  not  be  paid."  This  is 
believed  to  be  the  equivalent  of  having  the  mental  purpose  or  being  aware  that  it  is  practically  certain  that 
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the  check  would  not  be  paid.  The  two  alternatives  for  defining  "with  intent  that"  are  discussed  at  Wis 
Jl-Criminal  923A  and  923B. 

5.  The  model  paragraphs  are  drafted  for  one  of  the  three  "prima  facie"  cases  set  forth  in  subsection 
(3)  of  §  943.24,  namely,  that  found  in  (3)(b).  If  a  case  involves  no  account  (subsec.  (3)(a))  or  insufficient 
funds  at  the  time  of  presentment  (subsec.  (3)(c)),  the  paragraphs  must  be  modified. 

The  model  paraphrases  the  words  of  the  statute  by  substituting  "enough  money  in  his  checking  account" 
for  "sufficient  funds  or  credit  with  the  drawer"  and  "that  the  check  was  not  paid"  for  "of  nonpayment  or 
dishonor."  These  paragraphs  must  be  modified  for  cases  involving  orders  other  than  checks. 

The  reference  to  “written”  notice  “delivered  by  regular  mail . . .”  was  added  to  reflect  changes  made  to 
§  943.23(3)(b)  by  2003  Wisconsin  Act  138,  effective  date:  July  1,  2004. 

6.  This  paragraph  treats  the  "prima  facie"  case  as  a  permissive  inference  and  instructs  the  jury  in  the 
manner  suggested  by  §  903.03.  See  Wis  Jl-Criminal  225  for  discussion  of  the  Committee's  approach  to 
instructing  on  "presumptions"  and  "prima  facie  cases." 

7.  The  following  paragraphs  provide  for  the  exceptions  recognized  by  subsection  (4)  of  §  943.24: 
postdated  checks  and  checks  given  for  past  consideration  (except  a  payroll  check). 

8.  "Postdated  checks  are  not  included  in  view  of  the  fact  that  some  merchants  encourage  the  giving 
of  postdated  checks  when  the  customer  does  not  have  sufficient  funds  on  hand  to  pay  for  the  purchase.  The 
person  who  takes  a  postdated  check  is  put  on  notice  that  there  may  not  be  sufficient  funds  in  the  account  of 
the  issuer."  1953  Judiciary  Committee  Report  on  The  Criminal  Code  .  p.  1 19  (Wis.  Legislative  Council, 
February  1953). 


©2004,  Regents,  Univ.  of  Wis. 


4 


(Rel.  No.  42—4/2004) 


1469A 


WIS  JI-CRIMINAL 


1469A 


1469A  ISSUE  OF  A  WORTHLESS  CHECK:  FELONY:  ONE  CHECK  FOR 
$2,500  OR  MORE  —  §  943.24(2) 

Statutory  Definition  of  the  Crime 

Issue  of  a  worthless  check,  as  defined  in  §  943.24(2)  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  issues  any  check  or  other  order  for  the  payment  of  $2,500  or  more 
which,  at  the  time  of  issuance,  he  or  she  intends  shall  not  be  paid. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  issued  a  check.1 

A  check  is  an  unconditional  order  to  pay  money.2 

A  check  is  issued  when  it  is  signed  and  delivered  to  another.3 

2.  The  check  was  for  the  payment  of  $2,500  or  more. 

3 .  At  the  time  the  check  was  issued,  the  defendant  intended  that  it  not  be  paid. 

This  requires  that  the  defendant  issued  the  check  knowing  or  believing  that  it 
would  not  be  paid.4 
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Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

READ  THE  FOLLOWING  IF  THERE  IS  EVIDENCE  OF  ONE  OF  THE 

STATUTORILY-RECOGNIZED  "PRIMA  FACIE"  CASES.5 

[Evidence  has  been  received  that  at  the  time  the  defendant  issued  the  check,  there  was 
not  enough  money  in  the  checking  account  on  which  the  check  was  drawn  and  that  the 
defendant  failed  to  pay  the  check  within  five  days  after  receiving  written  notice  that  the 
check  was  not  paid,  delivered  by  regular  mail  to  either  the  person’s  last  known  address  or  the 
address  provided  on  the  check. 

If  you  find  beyond  a  reasonable  doubt  that  the  defendant  issued  a  check  and  that  at  the 
time  of  issuance  there  was  not  enough  money  in  the  checking  account  on  which  the  check 
was  drawn  and  that  the  defendant  failed  to  pay  the  check  within  five  days  after  receiving 
written  notice  that  the  check  was  not  paid,  delivered  by  regular  mail  to  either  the  person’s  last 
known  address  or  the  address  provided  on  the  check,  you  may  find  that  (he)  (she)  intended 
that  it  not  be  paid.  You  should  not  so  find  unless  you  are  satisfied  beyond  a  reasonable  doubt 
from  all  the  evidence  that  at  the  time  the  defendant  issued  the  check  (he)  (she)  intended  that 
it  would  not  be  paid.]6 

READ  ONE  OF  THE  FOLLOWING  WHEN  SUPPORTED  BY  THE 

EVIDENCE.7 
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[The  statute  does  not  apply  to  a  check  given  for  a  past  consideration,  that  is,  a  check 
given  for  a  preexisting  obligation  or  debt.  Before  you  may  find  the  defendant  guilty,  you 
must  be  satisfied  beyond  a  reasonable  doubt  that  the  check  was  not  given  for  a  past 
consideration.] 

[The  statute  does  not  apply  to  a  postdated  check.8  Before  you  may  find  the  defendant 
guilty,  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the  check  was  not  a  postdated 
check.] 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1469A  was  originally  published  in  1984  and  revised  in  1992  and  2002.  This  revision 
was  approved  by  the  Committee  in  April  2004  and  involved  changing  the  text  following  footnote  5. 

This  instruction  is  for  the  felony  offense  under  §  943.24(2)  where  a  single  check  is  for  $2,500  or  more. 
For  a  felony  offense  involving  a  series  of  checks  totaling  $2,500  or  more,  see  Wis  Jl-Criminal  1469B.  The 
amount  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date:  September  1,  2001.  For  a 
misdemeanor  offense  under  §  943.24(1),  see  Wis  Jl-Criminal  1468. 

1 .  The  instruction  is  drafted  for  the  typical  case  where  a  check  is  involved.  However,  the  statute  also 
applies  to  any  "other  order  for  the  payment  of  money." 

2.  The  definition  of  "check"  is  adapted  from  that  used  in  the  Uniform  Commercial  Code, 
§  403.104(2)(b). 

3.  The  definition  of  "issue"  is  adapted  from  that  used  in  the  Uniform  Commercial  Code, 
§  403 . 1 02(  1  )(b):  "'Issue' means  the  first  delivery  of  an  instrument  to  a  holder  or  remitter."  The  phrase  in  the 
instruction  —  "signed  and  delivered  to  another"  —  is  believed  to  be  a  more  easily  understood  equivalent  of 
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the  statutory  definition.  The  delivery  must  be  of  a  signed  check,  though  the  defendant  need  not  be  the  person 
who  signed  it. 

4.  The  explanation  of  the  required  intent  is  adapted  from  §  939.23(4): 

'With  intent  to'  or  'with  intent  that'  means  that  the  actor  either  has  a  purpose  to  do  the  thing  or  cause 

the  result  specified  or  is  aware  that  his  or  her  conduct  is  practically  certain  to  cause  that  result. 

The  instruction  defines  intent  as  "knowing  or  believing  that  it  [the  check]  would  not  be  paid."  This  is 
believed  to  be  the  equivalent  of  having  the  mental  purpose  or  being  aware  that  it  is  practically  certain  that 
the  check  would  not  be  paid.  The  two  alternatives  for  defining  "with  intent  that"  are  discussed  at  Wis 
Jl-Criminal  923A  and  923B. 

5.  The  model  paragraphs  are  drafted  for  one  of  the  three  "prima  facie"  cases  set  forth  in  subsection 
(3)  of  §  943.24,  namely,  that  found  in  (3)(b).  If  a  case  involves  no  account  (subsec.  (3)(a))  or  insufficient 
funds  at  the  time  of  presentment  (subsec.  (3)(c)),  the  paragraphs  must  be  modified. 

The  model  paraphrases  the  words  of  the  statute  by  substituting  "enough  money  in  his  checking  account" 
for  "sufficient  funds  or  credit  with  the  drawer"  and  "that  the  check  was  not  paid"  for  "of  nonpayment  or 
dishonor."  These  paragraphs  must  be  modified  for  cases  involving  orders  other  than  checks. 

The  reference  to  “written”  notice  “delivered  by  regular  mail . . .”  was  added  to  reflect  changes  made  to 
§  943.23(3)(b)  by  2003  Wisconsin  Act  138,  effective  date:  July  1,  2004. 

6.  This  paragraph  treats  the  "prima  facie"  case  as  a  permissive  inference  and  instructs  the  jury  in  the 
manner  suggested  by  §  903.03.  See  Wis  Jl-Criminal  225  for  discussion  of  the  Committee's  approach  to 
instructing  on  "presumptions"  and  "prima  facie  cases." 

7.  The  following  paragraphs  provide  for  the  exceptions  recognized  by  subsection  (4)  of  §  943.24: 
postdated  checks  and  checks  given  for  past  consideration  (except  a  payroll  check). 

8.  "Postdated  checks  are  not  included  in  view  of  the  fact  that  some  merchants  encourage  the  giving 
of  postdated  checks  when  the  customer  does  not  have  sufficient  funds  on  hand  to  pay  for  the  purchase.  The 
person  who  takes  a  postdated  check  is  put  on  notice  that  there  may  not  be  sufficient  funds  in  the  account  of 
the  issuer."  1953  Judiciary  Committee  Report  on  The  Criminal  Code,  p.  119  (Wis.  Legislative  Council, 
February  1953). 
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1469B  ISSUE  OF  A  WORTHLESS  CHECK:  FELONY:  SERIES  OF  CHECKS 
TOTALING  $2,500  OR  MORE  —  §  943.24(2) 

Statutory  Definition  of  the  Crime 

Issue  of  a  worthless  check,  as  defined  in  §  943.24(2)  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  issues  any  checks  or  other  orders  for  the  payment  of  money  within 
a  90-day  period  totaling  $2,500  or  more  which,  at  the  time  of  issuance,  he  or  she  intends  shall 
not  be  paid. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  issued  checks.1 

A  check  is  an  unconditional  order  to  pay  money.2 

A  check  is  issued  when  it  is  signed  and  delivered  to  another.3 

2.  The  checks  were  issued  within  a  90-day  period  and  totaled  $2,500  or  more. 

3.  At  the  time  the  checks  were  issued,  the  defendant  intended  that  they  not  be  paid. 

This  requires  that  the  defendant  issued  the  checks  knowing  or  believing  that  they 
would  not  be  paid.4 
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Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

READ  THE  FOLLOWING  IF  THERE  IS  EVIDENCE  OF  ONE  OF  THE 

STATUTORILY-RECOGNIZED  "PRIMA  FACIE"  CASES.5 

[Evidence  has  been  received  that  at  the  time  the  defendant  issued  the  checks,  there  was 
not  enough  money  in  the  checking  account  on  which  the  checks  were  drawn  and  that  the 
defendant  failed  to  pay  the  checks  within  five  days  after  receiving  written  notice  that  the 
checks  were  not  paid,  delivered  by  regular  mail  to  either  the  person’s  last  known  address  or 
the  address  provided  on  the  check. 

If  you  find  beyond  a  reasonable  doubt  that  the  defendant  issued  checks  and  that  at  the 
time  of  issuance  there  was  not  enough  money  in  the  checking  account  on  which  the  checks 
were  drawn  and  that  the  defendant  failed  to  pay  the  checks  within  five  days  after  receiving 
written  notice  that  the  checks  were  not  paid,  delivered  by  regular  mail  to  either  the  person’s 
last  known  address  or  the  address  provided  on  the  check,  you  may  find  that  (he)  (she) 
intended  that  they  not  be  paid.  You  should  not  so  find  unless  you  are  satisfied  beyond  a 
reasonable  doubt  from  all  the  evidence  that  at  the  time  the  defendant  issued  the  check  (he) 
(she)  intended  that  they  would  not  be  paid.]6 

READ  ONE  OF  THE  FOLLOWING  WHEN  SUPPORTED  BY  THE 

EVIDENCE.7 
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[The  statute  does  not  apply  to  a  check  given  for  a  past  consideration,  that  is,  a  check 
given  for  a  preexisting  obligation  or  debt.  Before  you  may  find  the  defendant  guilty,  you 
must  be  satisfied  beyond  a  reasonable  doubt  that  the  checks  were  not  given  for  a  past 
consideration.] 

[The  statute  does  not  apply  to  a  postdated  check.8  Before  you  may  find  the  defendant 
guilty,  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the  checks  were  not  postdated 
checks.] 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1469B  was  originally  published  in  1984  and  revised  in  1992  and  2002.  This  revision 
was  approved  by  the  Committee  in  April  2004  and  involved  changing  the  time  period  from  1 5  to  90  days  and 
changing  the  text  following  footnote  5. 

This  instruction  is  for  the  felony  offense  under  §  943.24(2)  where  a  series  of  checks  totaling  $2,500  or 
more  is  issued  in  a  90-day  period.  The  time  period  was  changed  from  1 5  days  to  90  days  by  2003  W isconsin 
Act  306,  effective  date:  May  7, 2004.  For  a  felony  offense  involving  a  single  check  for  $2,500  or  more,  see 
Wis  Jl-Criminal  1469A.  The  amount  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  For  a  misdemeanor  offense  under  §  943.24(1),  see  Wis  Jl-Criminal  1468. 

1 .  The  instruction  is  drafted  for  the  typical  case  where  a  check  is  involved.  However,  the  statute  also 
applies  to  any  "other  order  for  the  payment  of  money." 

2.  The  definition  of  "check"  is  adapted  from  that  used  in  the  Uniform  Commercial  Code, 
§  403.1 04(2)(b). 
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3.  The  definition  of  "issue"  is  adapted  from  that  used  in  the  Uniform  Commercial  Code, 
§  403.102(l)(b):  '"Issue' means  the  first  delivery  of  an  instrument  to  a  holder  or  remitter."  The  phrase  in  the 
instruction  —  "signed  and  delivered  to  another"  —  is  believed  to  be  a  more  easily  understood  equivalent  of 
the  statutory  definition.  The  delivery  must  be  of  a  signed  check,  though  the  defendant  need  not  be  the  person 
who  signed  it. 

4.  The  explanation  of  the  required  intent  is  adapted  from  §  939.23(4): 


'With  intent  to'  or  'with  intent  that'  means  that  the  actor  either  has  a  purpose  to  do  the  thing  or  cause 

the  result  specified  or  is  aware  that  his  or  her  conduct  is  practically  certain  to  cause  that  result. 

The  instruction  defines  intent  as  "knowing  or  believing  that  it  [the  check]  would  not  be  paid."  This  is 
believed  to  be  the  equivalent  of  having  the  mental  purpose  or  being  aware  that  it  is  practically  certain  that 
the  check  would  not  be  paid.  The  two  alternatives  for  defining  "with  intent  that"  are  discussed  at  Wis 
Jl-Criminal  923A  and  923B. 

5.  The  model  paragraphs  are  drafted  for  one  of  the  three  "prima  facie"  cases  set  forth  in  subsection 
(3)  of  §  943.24,  namely,  that  found  in  (3)(b).  If  a  case  involves  no  account  (subsec.  (3)(a))  or  insufficient 
funds  at  the  time  of  presentment  (subsec.  (3)(c)),  the  paragraphs  must  be  modified. 

The  model  paraphrases  the  words  of  the  statute  by  substituting  "enough  money  in  his  checking  account" 
for  "sufficient  funds  or  credit  with  the  drawer"  and  "that  the  check  was  not  paid"  for  "of  nonpayment  or 
dishonor."  These  paragraphs  must  be  modified  for  cases  involving  orders  other  than  checks. 

The  reference  to  “written”  notice  “delivered  by  regular  mail . . was  added  to  reflect  changes  made  to 
§  943.23(3)(b)  by  2003  Wisconsin  Act  138,  effective  date:  July  1,  2004. 

6.  This  paragraph  treats  the  "prima  facie"  case  as  a  permissive  inference  and  instructs  the  jury  in  the 
manner  suggested  by  §  903.03.  See  Wis  Jl-Criminal  225  for  discussion  of  the  Committee's  approach  to 
instructing  on  "presumptions"  and  "prima  facie  cases." 

7.  The  following  paragraphs  provide  for  the  exceptions  recognized  by  subsection  (4)  of  §  943.24: 
postdated  checks  and  checks  given  for  past  consideration  (except  a  payroll  check). 

8.  "Postdated  checks  are  not  included  in  view  of  the  fact  that  some  merchants  encourage  the  giving 
of  postdated  checks  when  the  customer  does  not  have  sufficient  funds  on  hand  to  pay  for  the  purchase.  The 
person  who  takes  a  postdated  check  is  put  on  notice  that  there  may  not  be  sufficient  funds  in  the  account  of 
the  issuer."  1953  Judiciary  Committee  Report  on  The  Criminal  Code,  p.  119  (Wis.  Legislative  Council, 
February  1953). 
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1470  TRANSFER  OF  ENCUMBERED  PERSONAL  PROPERTY  WITH  INTENT 
TO  DEFRAUD  —  §  943.84(2) 

Statutory  Definition  of  the  Crime 

F  raudulent  transfer  of  encumbered  personal  property,  as  defined  in  §  943 . 84(2)(a)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who,  with  intent  to  defraud,  (conceals) 
(removes)  (transfers)  any  personal  property  in  which  he  knows  another  has  a  security  interest. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  (removed)  (transferred)  (concealed)  personal  property. 

[To  "remove"  means  to  change  the  location  of  property  permanently.]1 
[To  "transfer"  means  to  change  possession  or  title  of  any  property.]2 
[To  “conceal”  means  to  hide  the  property  or  to  do  something  else  which 
prevents  or  makes  more  difficult  the  discovery  of  the  property.]3 

2.  Another  party  held  a  security  interest  in  the  property. 

A  security  interest  is  an  interest  in  property  which  secures  payment  or  other 
performance  of  an  obligation.4 

3.  The  defendant  knew5  that  another  held  a  security  interest  in  the  property. 
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4.  The  defendant  (transferred)  (removed)  (concealed)  the  property  with  intent  to 
defraud. 

This  requires  that  when  the  defendant  (transferred)  (removed)  (concealed)  the 

property,  (he)  (she)  had  a  purpose  to  cause  someone  pecuniary  loss6  or  was  aware 

that  (his)  (her)  conduct  was  practically  certain  to  cause  that  result.7 

WHEN  EVIDENCE  WARRANTS  AND  WHERE  THE  HOLDER  OF  SECURITY 
INTEREST  IS  ALLEGED  TO  HAVE  BEEN  DEFRAUDED,  GIVE  THE 
FOLLOWING  INSTRUCTION.8 

[Evidence  has  been  received  that  the  defendant  knew  that  a  security  interest  existed  and 
(removed)  (sold)  the  property  without  (the  consent  of  the  secured  party)  (authorization  by  the 
security  agreement).  Evidence  has  also  been  received  that  the  defendant  failed  to  return  the 
property  within  72  hours  of  written  demand  (or,  if  return  of  the  property  is  not  possible, 
failed  to  make  full  disclosure  to  the  secured  party  of  all  information  concerning  the 
disposition,  location,  and  possession  of  the  property).  If  you  are  satisfied  beyond  a 
reasonable  doubt  that  all  these  facts  are  established,  you  may  find  from  this  evidence  alone 
that  the  defendant  (transferred)  (removed)  (concealed)  the  property  with  intent  to  defraud. 
But  you  are  not  required  to  do  so,  and  you  must  not  so  find  unless  you  are  satisfied  beyond 
a  reasonable  doubt  from  all  the  evidence  in  the  case  that  the  defendant  acted  with  the  intent 
to  defraud.] 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  A  FELONY  OFFENSE  IS  CHARGED,  A  JURY  DETERMINATION  OF 
VALUE  MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE 
WOULD  SUPPORT  A  FINDING  THAT  THE  VALUE  WAS  MORE  THAN  THE 
AMOUNT  STATED  IN  THE  QUESTION.9 

[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

("Was  the  value  of  property  stolen  more  than  $100,000?" 

Answer:  "yes"  or  "no.") 

("Was  the  value  of  property  stolen  more  than  $10,000?" 

Answer:  "yes"  or  "no.") 

("Was  the  value  of  property  stolen  more  than  $500?" 

Answer:  "yes"  or  "no.") 

"Value"  means  the  market  value  of  the  property  at  the  time  of  the  theft  or  the 
replacement  cost,  whichever  is  less.10 
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Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the 
value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 


COMMENT 

Wis  Jl-Criminal  1740  was  originally  published  in  1969  and  revised  in  1991.  This  revision  was  approved 
by  the  Committee  in  August  2007  and  involved  adoption  of  a  new  format,  reflection  of  the  renumbering  of 
the  statutes,  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  drafted  for  violations  of  §  943.84(2).  The  offense  was  formerly  defined  in  §  943.25, 
which  was  renumbered  by  2005  Wisconsin  Act  212  and  moved  to  the  subchapter  dealing  with  crimes  against 
financial  institutions. 

1.  In  Jameson  v.  State.  74  Wis.2d  176,  181, 246  N.W. 2d  501  (1976),  the  court  held  that  "remove"  as 
used  in  §  943.25(2)  [now  §  943.84(2)]  means  more  than  moving  from  place  to  place;  it  requires  "some 
permanent  change  in  situs." 

2.  This  is  based  on  §  939.22(40)  which  defines  "transfer"  as  follows:  ". . .  any  transaction  involving 
a  change  in  possession  of  any  property,  or  a  change  of  right,  title  or  interest  to  or  in  any  property." 

3.  See  Wis  Jl-Criminal  1481,  Receiving  Stolen  Property,  text  at  note  5. 

4.  Section  943.84(4)  defines  "security  interest"  as  ". . .  an  interest  in  property  which  secures  payment 
or  other  performance  of  an  obligation."  Also  see  Wis.  Uniform  Commercial  Code  401.201(37).  The 
perfection  of  the  security  interest  "is  not  necessary  to  the  creation  of  a  security  interest  valid  between  the 
original  parties."  State  v.  Tew.  54  Wis.2d  361,  365,  195  N.W. 2d  615  (1972). 

In  26  Op.  Att'y  Gen.  105,  107  (1937),  it  is  stated  that  the  security  interest  must  be  an  enforceable  one. 

5.  Section  939.23(2)  states  that  "'know'  requires  only  that  the  actor  believes  that  the  specified  fact 
exists." 

6.  The  1953  Report  on  the  Criminal  Code  points  out  that  the  meaning  of  "intent  to  defraud"  varies 
with  the  context  in  which  it  is  used  and  states  that  for  this  offense,  "it  is  used  in  the  sense  of  intent  to  cause 
pecuniary  loss  either  to  the  person  whose  security  interest  is  endangered  or  defeated  or  to  the  innocent 
purchaser  who  has  only  constructive  notice  of  the  security  interest."  1953  Report,  page  120. 

This  view  was  adopted  for  purposes  of  subsection  (1)  of  §943. 25  [now  §  943.84]  inState  v.  Alles,  106 
Wis.2d  368,  382,  316  N.W.2d  378  (1982). 

7.  Section  939.23(3).  See  discussion  of  the  two  alternative  meanings  of  "intent"  in  Wis 
Jl-Criminal  923A  and  923B. 

8.  Subsection  (3)  of  §  943.84  sets  forth  a  lengthy  set  of  facts  that  is  to  provide  "prima  facie"  evidence 
of  intent  to  defraud.  Providing  an  understandable  instruction  on  this  "prima  facie  evidence"  provision  is 
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difficult.  The  paragraph  in  brackets  is  based  on  the  Committee's  standard  approach  to  instructing  on  "prima 
facie  cases,"  described  at  Wis  Jl-Criminal  225. 

The  prima  facie  evidence  provision  was  discussed  in  Jameson  v.  State,  cited  in  note  1 ,  supra,  74  Wis. 2d 
176, 183. 

9.  The  penalty  for  this  offense  depends  on  the  value  of  the  property  involved,  see  §  943.91: 

•  value  does  not  exceed  $500  Class  A  misdemeanor 

•  value  does  not  exceed  $500  and  defendant  Class  I  felony 

has  prior  theft-type  conviction 

•  value  exceeds  $500  but  does  not  exceed  $10,000  Class  H  felony 

•  value  exceeds  $10,000  but  does  not  exceed  $100,000  Class  G  felony 

•  value  exceeds  $100,000  Class  E  felony 

The  questions  in  the  instruction  adopt  the  approach  used  in  theft  cases.  See  Wis  Jl-Criminal  1441. 

10.  This  is  the  definition  of  value  used  for  theft  cases.  See§  943.20(2)(d)  and  Wis  Jl-Criminal  1441, 
footnote  9. 
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1472A  LOAN  SHARKING  (EXTORTIONATE  EXTENSION  OF  CREDIT)  — 

§  943.28(2) 

Statutory  Definition  of  the  Crime 

Loan  sharking,  as  defined  in  §  943.28(2)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  makes  any  extortionate  extension  of  credit.1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  defendant,  (name  of 
defendant) .  made  an  extortionate  extension  of  credit. 

An  "extortionate  extension  of  credit"  is  any  extension  of  credit  made  with  the 
understanding  of  the  person  making  the  loan  and  the  person  borrowing  that  delay  in  making 
repayment  or  failure  to  make  repayment  could  result  in  the  use  of  violence  or  other  criminal 
means  to  cause  harm  to  any  person  or  to  the  reputation  or  property  of  any  person.2 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  made  an  extortionate 
extension  of  credit,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1472A  was  originally  published  in  1974  and  revised  in  1995.  This  revision  was 
approved  by  the  Committee  in  April  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes 
to  the  text. 
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1 .  Section  943.28(2)  also  makes  it  a  crime  to  conspire  to  make  any  extortionate  extension  of  credit. 
Conspiracy  is  a  crime  in  itself  under  §  939.31.  See  Wis  JI-Criminal  570. 

2.  This  is  based  on  the  definition  provided  in  §  943.28(l)(b).  The  "phrase  'at  the  time  it  is  made' 
found  in  the  §  943.28(l)(b)  definition  of  'extortionate  extension  of  credit'  encompasses  credit  extensions  and 
renewal  as  well  as  the  initial  loan  transaction  between  the  parties."  State  v.  Green.  208  Wis. 2d  290, 294, 560 
N.W.2d  295  (Ct.  App.  1997). 
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1472B  LOAN  SHARKING  (ADVANCEMENTS  FOR  EXTORTIONATE 
EXTENSIONS  OF  CREDIT)  —  §  943.28(3) 

Statutory  Definition  of  the  Crime 

Loan  sharking,  as  defined  in  §  943.28(3)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  advances  money  or  property  for  the  purpose  of  making  extortionate 
extensions  of  credit. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  advanced  (money)  (property)  to  another. 

"Advanced"  as  used  here  means  the  supplying  or  furnishing  of  money  or 
property  before  something  of  equivalent  value  has  been  received.1 

2.  The  defendant  advanced  (money)  (property)  for  the  purpose  of  making  an 
extortionate  extension  of  credit. 

An  "extortionate  extension  of  credit"  is  any  extension  of  credit  made  with  the 
understanding  of  the  person  making  the  loan  and  the  person  borrowing  that  delay  in 
making  repayment  or  failure  to  make  repayment  could  result  in  the  use  of  violence 
or  other  criminal  means  to  cause  harm  to  any  person  or  to  the  reputation  or  property 
of  any  person.2 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1472B  was  originally  published  in  1974  and  revised  in  1995.  This  revision  was 
approved  by  the  Committee  in  April  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes 
to  the  text. 

1 .  Black's  Law  Dictionary  72  (4th  ed.  1968). 

2.  This  is  based  on  the  definition  provided  in  §  943.28(l)(b).  The  "phrase  'at  the  time  it  is  made' 
found  in  the  §  943.28(l)(b)  definition  of  'extortionate  extension  of  credit'  encompasses  credit  extensions  and 
renewal  as  well  as  the  initial  loan  transaction  between  the  parties."  State  v.  Green.  208  Wis. 2d  290, 294, 560 
N.W.2d  295  (Ct.  App.  1997). 
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1472C  LOAN  SHARKING  (USE  OF  EXTORTIONATE  MEANS)  —  §  943.28(4) 

Statutory  Definition  of  the  Crime 

Loan  sharking,  as  defined  in  §  943.28(4)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  knowingly  participates  in  any  way  in  the  use  of  any  extortionate 
means  (to  collect  any  extension  of  credit)  (to  attempt  to  collect  any  extension  of  credit)  (to 
punish  any  person  for  the  nonpayment  of  any  extension  of  credit). 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  participated  in  the  use  of  extortionate  means. 

An  "extortionate  means"  as  used  here  is  any  means  which  involves  the  use,  or 
an  express  or  implicit  threat  of  use,  of  violence  or  other  criminal  means  to  cause 
harm  to  any  person  or  to  the  reputation  or  property  of  any  person.1 

2.  The  defendant  participated  in  the  use  of  extortionate  means  (to  collect  an  extension 
of  credit)  (to  attempt  to  collect  an  extension  of  credit)  (to  punish  (name  of  victim) 
for  the  nonpayment  of  an  extension  of  credit). 

["To  collect  an  extension  of  credit"  means  to  induce  in  any  way  any  person  to 
make  repayment  thereof.2] 
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3.  The  defendant  knew  or  believed3  that  (he)  (she)  was  participating  in  the  use  of 
extortionate  means  (to  collect  an  extension  of  credit)  (to  attempt  to  collect  an 
extension  of  credit)  (to  punish  (name  of  victim)  for  the  nonpayment  of  an  extension 
of  credit). 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1472C  was  originally  published  in  1974  and  revised  in  1995.  This  revision  was 
approved  by  the  Committee  in  April  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes 
to  the  text. 

1.  This  is  based  on  the  definition  provided  in  §  943.28(l)(c). 

2.  This  is  the  definition  provided  in  §  943.28(l)(a).  Use  it  only  where  one  or  both  of  the  first  two 
phrases  in  parentheses  of  element  two  are  read. 

3.  See  §  939.23(2). 


©2009,  Regents,  Univ.  of  Wis. 


2 


(Rel.  No.  47—5/2009) 


1473 A 


WIS  JI-CRIMINAL 


1473 A 


1473A  EXTORTION:  ACCUSE  OR  THREATEN  TO  ACCUSE  —  §  943.30(1) 

Statutory  Definition  of  the  Crime 

Section  943.30(1)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  (verbally) 
(by  written  communication)  (by  printed  communication)  maliciously  (accuses)  (threatens  to 
accuse)  (accuses)  another  of  any  crime  or  offense  with  intent  thereby  [to  extort  money]  [to 
compel  the  person  to  (do  any  act  against  the  person's  will)  (omit  to  do  any  lawful  act)].1 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  (verbally)  (by  written  communication)  (by  printed  communication) 
(accused)  (threatened  to  accuse)  another  of  a  crime  or  offense.2 

[The  person  threatened  need  not  be  the  one  from  whom  (money)  (the  doing  of 
an  act)  (the  failure  to  do  a  lawful  act)  is  being  sought.]3 

2.  The  defendant  made  the  (accusation)  (threat)  maliciously. 

This  does  not  mean  that  the  person  (accusing)  (threatening)  must  have  a  feeling 
of  ill  will  towards  the  person  (accused)  (threatened).  (An  accusation)  (A  threat)  is 
made  "maliciously"  if  it  is  made  willfully  and  with  an  illegal  intent.4 
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3 .  The  defendant  acted  with  intent  [to  extort  money]  [to  compel  (name  of  person)  to 
do  any  act  against  the  person's  will]  [to  compel  (name  of  person)  to  omit  to  do  any 
lawful  act]. 

["To  extort"  means  to  obtain  from  another  by  coercion  or  intimidation.]5 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1473  A  was  originally  published  in  1974  and  revised  in  1977  and  1994.  This  revision 
was  approved  by  the  Committee  in  April  2004  and  involved  adoption  of  a  new  format. 

This  instruction  is  drafted  for  violations  of  §  943.30(1)  involving  threats  or  accusations  that  another 
committed  a  crime.  For  violations  involving  injury  or  threats  to  injure  the  person,  property,  or  business  of 
another,  see  Wis  Jl-Criminal  1473B. 

In  State  v.  Dauer.  174  Wis.2d  418,  497  N.W.2d  766  (Ct.  App.  1993),  the  court  of  appeals  held  that 
extortion  is  not  a  lesser  included  offense  robbery  because  it  requires  proof  of  facts  in  addition  to  those 
required  for  robbery:  proof  of  a  threat  made  by  verbal,  printed,  or  written  communication. 

1.  This  summary  of  the  offense  is  a  substantial  shortening  of  the  full  statutory  definition.  The 
instruction  refers  to  "intent  to  extort  money,"  deleting  the  statute's  "or  any  pecuniary  advantage  whatever," 
and  would  need  to  be  modified  if  money  was  not  involved. 
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2.  The  terms  "crime"  and  "offense"  are  synonymous.  State  v.  Slowe.  230  Wis.  406,  410,  284  N.W. 
4  (1939).  If  the  definition  of  crime  is  at  issue,  §  939.12  should  be  consulted.  It  provides: 

A  crime  is  conduct  which  is  prohibited  by  state  law  and  punishable  by  fine  or  imprisonment  or 

both.  Conduct  punishable  only  by  forfeiture  is  not  a  crime. 

3.  The  Committee  concluded  that  threats  to  do  harm  to  a  third  person  are  covered  by  the  statute. 
Thus,  for  example,  if  the  defendant  has  threatened  injury  to  John  Smith's  son  if  John  Smith  does  not  perform 
a  certain  act,  the  defendant's  conduct  falls  within  the  statute. 

This  result  is  consistent  with  the  conclusion  reached  in  the  previously  published  versions  of  this 
instruction,  which  cited  the  following  as  authority:  Baldwin,  "Criminal  Misappropriations  in 
Wisconsin  -  Part  II,"  44  Marq.  L.  Rev.  430,  443  (1961).  This  article  referred  to  the  version  of  the  extortion 
statute  in  effect  in  1961,  describing  it  as  a  codification  of  the  common  law  version  of  the  crime,  in  roughly 
the  same  terms  used  in  Wisconsin  dating  back  to  1849.  The  article  concluded,  without  citation  to  other 
authority,  that  "it  is  not  required  that  the  threat  be  to  injure  the  person  from  whom  the  property,  advantage 
or  other  action  is  demanded." 

The  statute  was  revised  in  1969,  1977,  1979,  and  1981.  The  1977  changes  came  as  part  of  the 
legislation  which  created  the  criminal  penalty  classification  system  and  amended  the  statute  to  read 
essentially  as  it  does  today.  The  revisions  at  one  time  clarified  the  threat  to  harm  others  issue  by  treating  it 
in  a  separate  subsection.  See  §  943.30(2),  1969  Wis.  Stats.  But  that  section  was  merged  with  present  sub. 
(1)  by  Chapter  173,  Laws  of  1977,  leaving  the  matter  unclear. 

The  Committee  concluded  that  the  present  statute  is  very  much  like  the  1961  version,  which  had  been 
interpreted  to  cover  threats  to  harm  third  persons.  In  the  absence  of  any  indication  of  legislative  intent  to 
change  that  interpretation,  the  present  version  of  the  instruction  preserves  the  statement  that  the  person 
threatened  with  harm  need  not  be  the  person  from  whom  the  doing  of  an  act  or  the  payment  of  money  is 
being  sought. 

4.  State  v.  Compton.  77  Wis.  460,  466,  46  N.W.  535  (1 890). 

Historically,  the  meaning  of  the  word  "maliciously"  was  unclear:  "Maliciously"  . . .  hardly  ever  means 
what  it  seems  to  say,  i.e..  spite  or  ill-will,  yet  it  continues  to  clutter  up  many  penal  statutes. . . ."  Remington 
andHelstad,  "The  Mental  Element  in  Crime -A  Legislative  Problem,"  1 952  Wis  Law  Review  644. 667.  Use 
of  the  term  was  generally  avoided  in  the  1956  Criminal  Code  Revision,  but  the  extortion  statute  was 
recodified  using  its  common  law  terminology.  The  Committee  believes  that  the  essence  of  the  offense  is 
making  a  threat  to  get  something  to  which  the  person  is  not  lawfully  entitled.  This  point  is  clarified  in  the 
definitions  of  some  other  offenses.  See,  for  example,  §  946.67,  Compounding  Crime,  where  subsec.  (2) 
provides  that  the  criminal  prohibition  does  not  apply  of  the  person  "reasonably  believes  that  he  is  legally 
entitled  to  the  property  received." 

5 .  This  is  the  definition  provided  in  the  American  Heritage  Dictionary  of  the  English  Language  (3rd 
Edition  1992). 
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1473B  EXTORTION:  INJURE  OR  THREATEN  TO  INJURE  —  §  943.30(1) 

Statutory  Definition  of  the  Crime 

Section  943.30(1)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  [injures] 
[(verbally)  (by  written  communication)  (by  printed  communication)  threatens  to  injure]  the 
person,  property,  or  business  of  another,  with  intent  thereby  [to  extort  money]  [to  compel  the 
person  to  (do  any  act  against  the  person's  will)  (omit  to  do  any  lawful  act)].1 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (injured)  (threatened  to  injure)  the  person,  property,2  or  business  of 
another  person. 

["Threaten"  means3  to  express  (verbally)  (by  written  communication)  (by  printed 
communication)  an  intention  to  inflict  pain,  injury,  or  other  harm.] 

[The  person  threatened  need  not  be  the  one  from  whom  (money)  (the  doing  of 
an  act)  (the  failure  to  do  a  lawful  act)  is  being  sought.]4 

2.  The  defendant  acted  with  intent  [to  extort  money]  [to  compel  (name  of  person!  to 
do  any  act  against  the  person's  will]  [to  compel  (name  of  person)  to  omit  to  do  any 
lawful  act]. 


©  2005,  Regents,  Univ.  of  Wis. 


1 


(Rel.  No.  43—5/2005) 


1473B 


WIS  JI-CRIMINAL 


1473B 


["To  extort"  means  to  obtain  from  another  by  coercion  or  intimidation.]5 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1473B  was  originally  published  in  1974  and  revised  in  1977,  1994,  and  2004.  This 
revision  involved  a  minor  editorial  correction. 

This  instruction  is  drafted  for  violations  of  §  943.30(1)  involving  injury  or  threats  to  injure  the  person, 
property,  or  business  of  another.  For  violations  involving  threats  or  accusations  that  another  committed  a 
crime  see  Wis  Jl-Criminal  1473 A. 

In  State  v.  Dauer.  174  Wis.2d  418,  497  N.W.2d  766  (Ct.  App.  1993),  the  court  of  appeals  held  that 
extortion  is  not  a  lesser  included  offense  robbery  because  it  requires  proof  of  facts  in  addition  to  those 
required  for  robbery:  proof  of  a  threat  made  by  verbal,  printed,  or  written  communication. 

1.  This  summary  of  the  offense  is  a  substantial  shortening  of  the  full  statutory  definition.  The 
instruction  refers  to  a  threat  or  injury  to  the  "person,  property,  or  business,"  omitting  the  following  that  is 
included  in  the  statute:  ". . .  calling  or  trade,  or  the  profits  and  income  of  any  business,  profession,  calling 
or  trade  ..."  It  also  refers  to  "intent  to  extort  money,"  deleting  the  statute's  "or  any  pecuniary  advantage 
whatever."  The  instruction  must  be  modified  if  the  omitted  alternatives  are  involved. 

Finally,  the  word  "maliciously"  is  not  used  in  this  instruction.  The  Committee  reads  the  statute  as 
connecting  "maliciously"  only  with  the  "threatens  to  accuse  or  accuses  another  of  any  crime  or  offense" 
alternative.  The  Committee  concluded  that  two  alternatives  are  possible  under  the  statute:  "maliciously 
threatening  to  accuse  or  accusing  of  crime"  and  "threatening  or  committing  any  injury.  .  .  ."  The 
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blameworthiness  of  the  conduct  covered  by  this  instruction  is  provided  by  the  requirement  that  the  threat  or 
injury  to  be  done  with  the  intent  to  extort  money  or  to  make  the  person  do  an  act  against  the  person's  will. 

2.  In  State  v.  Manthev.  169  Wis.2d  673,  689,  487  N.W.2d  44  (Ct.  App.  1992),  the  court  held  that 
"property"  under  §  943.30(1)  is  "broad  enough  to  encompass  an  interest  in  a  lawsuit."  Thus,  a  complaint 
charging  extortion  was  sufficient  where  it  alleged  that  the  defendant  threatened  to  testify  falsely  unless  paid. 

Threats  "to  do  everything  he  could  to  ensure  that  the  student  would  have  to  end  his  studies  in  the  United 
States  and  return  to  Panama"  could  constitute  threats  to  the  student's  profession  or  to  the  student's  "calling." 
State  v.  Kittilstad.  231  Wis.2d  245,  f  49-51,  603  N.W.2d  732  (1999). 

3 .  This  definition  of  "threat"  is  based  on  the  following:  "An  expression  of  an  intention  to  inflict  pain, 
injury,  evil,  or  punishment."  The  American  Heritage  Dictionary  of  the  English  Language  (3rd  Edition 
(1992)). 

4.  The  Committee  concluded  that  threats  to  do  harm  to  a  third  person  are  covered  by  the  statute. 
Thus,  for  example,  if  the  defendant  has  threatened  injury  to  John  Smith's  son  if  John  Smith  does  not  perform 
a  certain  act,  the  defendant's  conduct  falls  within  the  statute. 

This  result  is  consistent  with  the  conclusion  reached  in  the  previously  published  versions  of  this 
instruction,  which  cited  the  following  as  authority:  Baldwin,  "Criminal  Misappropriations  in 
Wisconsin  -  Part  II,"  44  Marq.  L.  Rev.  430, 443  (1961).  This  article  referred  to  the  version  of  the  extortion 
statute  in  effect  in  1961,  describing  it  as  a  codification  of  the  common  law  version  of  the  crime,  in  roughly 
the  same  terms  used  in  Wisconsin  dating  back  to  1849.  The  article  concluded,  without  citation  to  other 
authority,  that  "it  is  not  required  that  the  threat  be  to  injure  the  person  from  whom  the  property,  advantage 
or  other  action  is  demanded." 

The  statute  was  revised  in  1969,  1977,  1979,  and  1981.  The  1977  changes  came  as  part  of  the 
legislation  which  created  the  criminal  penalty  classification  system  and  amended  the  statute  to  read 
essentially  as  it  does  today.  The  revisions  at  one  time  clarified  the  threat  to  harm  others  issue  by  treating  it 
in  a  separate  subsection.  See  §  943.30(2),  1969  Wis.  Stats.  But  that  section  was  merged  with  present  sub. 
(1)  by  Chapter  173,  Laws  of  1977,  leaving  the  matter  unclear. 

The  Committee  concluded  that  the  present  statute  is  very  much  like  the  1961  version,  which  had  been 
interpreted  to  cover  threats  to  harm  third  persons.  In  the  absence  of  any  indication  of  legislative  intent  to 
change  that  interpretation,  the  present  version  of  the  instruction  preserves  the  statement  that  the  person 
threatened  with  harm  need  not  be  the  person  from  whom  the  doing  of  an  act  or  the  payment  of  money  is 
being  sought. 

5 .  This  is  the  definition  provided  in  the  American  Heritage  Dictionary  of  the  English  Language  (3rd 
Edition  1992). 
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1474  THREATS  TO  COMMUNICATE  DEROGATORY  INFORMATION 
—  §943.31 

Statutory  Definition  of  the  Crime 

Section  943.3 1  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  maliciously 
threatens,  [with  intent  to  extort  money  or  any  pecuniary  advantage  whatever]  [or]  [with  intent 
to  compel  the  person  so  threatened  to  do  any  act  against  the  person's  will],  to  disseminate  or 
to  communicate  to  anyone  information,  whether  true  or  false,  that  would  humiliate  or  injure 
the  reputation  of  the  threatened  person  or  another. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  maliciously  threatened  (name  threatened  person)  to  disseminate  or 
to  communicate  to  anyone  certain  information  about  [  (name  threatened  person)  ] 
[  (name  other  person)  ].  [  (Identify  the  information)  is  information.]1 

2.  The  defendant  maliciously2  threatened  to  disseminate  or  communicate  information, 
whether  true  or  false,  that  would  humiliate  or  injure  the  reputation  of  [  (name 
threatened  person)  ]  [  (name  other  person)  ]. 
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3.  The  defendant  made  the  threat  [with  intent  to  extort  money  or  any  pecuniary 
advantage  whatever]  [with  intent  to  compel  the  person  threatened  to  do  any  act 
against  the  person's  will]. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  474  was  originally  published  in  1974  and  revised  in  1985,  1995,  and  2004.  This 
revision  was  approved  by  the  Committee  in  December  2016;  it  reflects  significant  changes  made  to  §  943.31 
by  2015  Wisconsin  Act  335  [effective  date:  April  1,  2016]. 

1.  Section  943.31  provides  in  part:  "For  the  purpose  of  this  section,  'information'  includes  any 
photograph,  exposed  film,  motion  picture,  videotape,  or  data  that  represents  a  visual  image,  a  sound 
recording,  or  any  data  that  represents  or  produces  an  audio  signal."  The  Committee  recommends  inserting 
the  applicable  term  in  the  blank  in  the  instruction. 

2.  A  definition  of  "maliciously"  is  found  in  Wis  Jl-Criminal  1473 A  Extortion:  Accuse  Or  Threaten 
To  Accuse.  It  states:  "A  threat  is  made  'maliciously'  if  it  is  made  willfully  and  with  an  illegal  intent."  See 
footnote  4  of  that  instruction  for  an  explanation  of  the  derivation  of  the  definition. 
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1475  ROBBERY  BY  THE  USE  OF  FORCE  —  §  943.32(l)(a) 

[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1475  was  originally  published  in  1966  and  revised  in  1983  and  1994.  It  was  withdrawn 
in  2008. 

This  instruction  provided  a  separate  instruction  for  robbery  by  the  use  of  force,  as  distinguished  from 
robbery  by  the  threat  of  force.  It  was  withdrawn  because  its  substance  is  included  in  Wis  Jl-Criminal  1479. 
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1477  ROBBERY  BY  THREAT  OF  FORCE  —  §  943.32(l)(b) 

[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1477  was  originally  published  in  1966  and  revised  in  1983  and  1994.  It  was  withdrawn 
in  2008. 

This  instruction  provided  a  separate  instruction  for  robbery  by  the  threat  of  force,  as  distinguished  from 
robbery  by  the  use  of  force.  It  was  withdrawn  because  its  substance  is  included  in  Wis  Jl-Criminal  1479. 
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1479  ROBBERY  BY  THE  USE  OR  THREAT  OF  FORCE1  —  §  943.32(l)(a) 
and  (b) 

Statutory  Definition  of  the  Crime 

Robbery,  as  defined  in  §  943.32(1)  of  the  Criminal  Code  of  Wisconsin,  is  committed  by 
one  who,  with  the  intent  to  steal,  takes  property  from  the  person  or  presence  of  the  owner  by 
[using  force  against  the  person  of  the  owner  with  intent  to  overcome  physical  resistance  or 
physical  power  of  resistance  to  the  taking  or  carrying  away  of  the  property]  [or]  [by 
threatening  the  imminent  use  of  force  against  the  person2  of  the  owner  with  intent  to  compel 
the  owner  to  submit  to  the  taking  or  carrying  away  of  the  property]. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name)  was  the  owner  of  property.3 

"Owner"  means  a  person  in  possession  of  property.4 

2.  The  defendant  took  and  carried  away5  property  from  the  person  or  from  the 
presence6  of  (name)  . 

3.  The  defendant  took  the  property  with  the  intent  to  steal. 
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This  requires  that  the  defendant  had  the  mental  purpose7  to  take  and  carry  away 
property  of  another  without  consent  and  that  the  defendant  intended  to  deprive 
(name)  permanently  of  possession  of  the  property. 

[It  further  requires  that  the  defendant  knew  that  the  property  belonged  to  another 
and  knew  that  the  person  did  not  consent  to  the  taking  of  the  property.]8 

4.  The  defendant  acted  forcibly.9 

Forcibly  means  that  the  defendant  [actually  used  force  against  (name!  with  the 
intent  to  overcome  or  prevent  (his)  (her)  physical  resistance  or  physical  power  of 
resistance  to  the  taking  or  carrying  away  of  the  property]10  [or]  [threatened  the 
imminent  use  of  force  against  (name) 1 1  with  the  intent  to  compel  (name)  to  submit 
to  the  taking  or  carrying  away  of  the  property.  "Imminent"  means  "near  at  hand"  or 
"on  the  point  of  happening"12]. 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1479  was  originally  published  in  1974  and  revised  in  1983,  1988,  and  1994.  This 
revision  was  approved  by  the  Committee  in  July  2008  and  involved  adoption  of  a  new  format  and 
nonsubstantive  changes  to  the  text. 

In  2008,  separate  instructions  for  use  of  force  [Wis  Jl-Criminal  1475]  and  threat  of  force  [Wis 
Jl-Criminal  1477]  were  withdrawn  and  this  instruction  adapted  for  use  in  any  one  of  three  possible  cases: 
1)  those  alleging  robbery  by  the  use  of  force;  2)  those  alleging  robbery  by  the  threat  of  force;  and,  3)  those 
alleging  robbery  by  the  use  or  threat  of  force.  See  footnotes  1  and  9,  below. 

1 .  This  instruction  is  for  cases  where  either  or  both  of  the  alternative  ways  of  committing  "unarmed 
robbery"  are  submitted.  Thus,  the  instruction  is  phrased  in  terms  of  "use  of  force"  or  "threat  of  imminent 
force."  While  election  of  one  alternative  or  the  other  is  preferable,  in  some  cases  election  may  not  be 
possible.  In  those  cases,  submitting  both  alternatives  is  not  error,  and  it  is  not  essential  for  the  jury  to  agree 
on  one  alternative  as  opposed  to  the  other.  Manson  v.  State.  101  Wis. 2d  413,  304  N.W.2d  729  (1981). 
Cheers  v.  State.  102  Wis.2d  367,  306  N.W.2d  676  (1981).  The  instruction  tries  to  tie  the  two  alternatives 
together  by  relating  them  to  the  concept  of  acting  "forcibly."  See  note  9,  below. 

2.  This  instruction  is  drafted  for  threats  against  the  person  of  the  one  in  possession  of  the  property. 
The  statute  also  prohibits  threats  against  others  who  are  present.  In  cases  where  threats  are  against  another, 
the  introductory  paragraph  and  the  fourth  element  of  the  instruction  will  have  to  be  modified  to  make  it  clear 
that  force  is  threatened  against  someone  else  to  compel  the  person  in  possession  of  the  property  to  submit 
to  the  taking  or  carrying  away. 

3.  "Property"  for  the  purposes  of  robbery  is  the  same  as  "property"  for  the  purposes  of  theft;  which 
is  defined  in  §  943.20(2)(a).  See  Baldwin,  "Criminal  Misappropriations  In  Wisconsin  —  Part  II,"  44  Marq. 
L.  Rev.  430,  450  (1961).  The  value  of  the  property  is  immaterial. 

4.  "The  person  who  has  possession  of  the  property"  is  the  definition  of  owner  provided  in  §  943.32(3). 

In  State  v.  Moselv.  102  Wis.2d  636,  307  N.W.2d  200  (1981),  the  court  held  that  a  person  qualifies  as 
an  "owner"  if  his  possession  of  the  property  is  "actual  or  constructive,"  citing  §  971.33.  In  Moselv.  all 
employees  of  a  restaurant  were  held  to  be  "owners"  of  the  restaurant's  money  kept  in  an  office  desk  since 
each  had  dominion  and  control  over  it.  As  to  jewelry  and  a  purse  on  an  office  shelf,  only  the  person  to  whom 
they  actually  belonged  was  an  "owner,"  since  only  she  had  any  control  over  or  interest  in  the  property. 

5.  On  several  occasions,  Wisconsin  appellate  courts  have  held  that  "asportation"  or  "carrying  away" 
is  required  for  a  taking  to  constitute  robbery.  In  State  v.  Johnson.  207  Wis.2d.  240,  N.W.2d  (1997),  the 
Wisconsin  Supreme  Court  affirmed  the  reversal  of  an  armed  robbery  conviction  on  the  ground  that  there  was 
no  "asportation": 

We  hold  that  a  person  may  not  be  convicted  of  armed  robbery  when  the  property  at  issue  is  an 

automobile  and  the  person  does  not  move  the  automobile.  207  Wis.2d.  240,  249. 

Johnson  declined  to  overrule  prior  decisions  establishing  the  asportation  requirement.  In  State  v.  Moore.  55 
Wis.2d  1 , 1 97  N.  W.2d  820  (1972),  the  court  first  interpreted  the  armed  robbery  statute  to  require  asportation . 
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That  holding  came  in  the  context  of  justifying  the  conclusion  that  theft  from  person  was  a  lesser  included 
offense  of  robbery.  Three  court  of  appeals  decisions  have  relied  on  Moore.  In  State  v.  Dauer.  174  Wis.2d 
418,  497  N.W.2d  766  (Ct.  App.  1993),  the  court  relied  on  the  asportation  requirement  to  support  its 
conclusion  that  convictions  for  robbery  and  extortion  based  on  the  same  conduct  were  not  barred  by  double 
jeopardy  principles.  In  Ryan  v.  State.  95  Wis.2d  83,  289  N.W.2d  349  (Ct.  App.  1980),  the  court  found  the 
evidence  sufficient  to  support  asportation  where  the  defendant  abandoned  the  stolen  purse  shortly  after  taking 
it  from  the  victim.  And  in  State  v.  Grady.  93  Wis.2d  1,  286  N.W.2d  607  (Ct.  App.  1979),  the  court  relied 
on  the  asportation  element  to  support  a  conclusion  that  a  robbery  continued  during  the  "carrying  away" 
because  it  was  at  that  point  that  a  weapon  was  used.  See  note  8,  below. 

6.  When  there  is  a  dispute  on  the  facts  as  to  precisely  from  where  the  property  was  taken  —  the 
person  or  the  presence  of  the  one  in  possession  —  then  add  this  sentence:  "It  is  immaterial  whether  the 
property  is  taken  from  the  person  or  the  presence  of  the  one  in  possession."  "Presence  of  the  owner"  means 
such  a  proximity  to  the  owner  as  will  enable  the  defendant  when  he  takes  the  property  to  use  or  threaten  the 
imminent  use  of  force.  See  Baldwin,  "Criminal  Misappropriations."  supra.  447-48.  In  certain  cases,  property 
may  be  taken  from  both  the  person  and  the  presence  of  the  one  in  possession.  Then  the  words  "or  both" 
should  be  added  at  this  point. 

In  State  v.  Moselv,  102  Wis.2d  636,  307  N.W.2d  200  (1981),  the  court  held  that  "from  his  person  or 
presence"  did  not  require  that  the  victim  actually  be  aware  of  the  taking:  "...  where  the  victim  has  been 
intimidated  or  placed  in  fear  by  use  or  threat  of  force  . . .  and  the  property  is  taken  from  an  area  sufficiently 
close  and  under  his  control  that,  but  for  the  robber's  intimidation  or  force  he  could  have  prevented  the  taking, 
the  taking  is  from  his  "presence"  under  §  943.32(1);  and  this  conclusion  is  not  defeated  by  an  unawareness 
of  the  taking  as  it  occurs."  102  Wis.2d  at  649. 

7.  "Intentionally"  is  defined  in  §  939.23(3).  The  definition  changed,  effective  January  1, 1989,  though 
both  the  old  and  new  version  have  "mental  purpose"  as  one  part  of  the  definition.  It  is  the  other  al  ternative 
that  changes  from  "believes  his  act,  if  successful,  will  cause  that  result"  to  "is  aware  that  his  conduct  is 
practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923A  and  923B.  The  Committee  concluded 
that  the  "mental  purpose"  part  of  the  definition  is  most  likely  to  apply  in  the  context  of  this  offense. 

8.  The  bracketed  material  should  be  added  if  there  is  evidence  that,  for  example,  the  defendant 
believed  he  was  reclaiming  his  own  property.  Referred  to  as  "right  to  recapture,"  "claim  of  right,"  or  "self- 
help,"  this  defensive  matter  tends  to  negate  either  the  "property  of  another"  or  the  "knew  it  was  property  of 
another"  elements.  The  rule  applies  to  robbery.  Edwards  v.  State.  49  Wis. 2d  105,  181  N.W.2d  383  (1970); 
Austin  v.  State.  86  Wis.2d  213,  271  N.W.2d  668  (1978). 

The  1993  revision  of  this  instruction  substituted  the  bracketed  material  for  the  following  phrase: 
"...  knew  he  had  no  right  to  take  it."  The  Committee  concluded  that  the  present  version  is  a  more  accurate 
statement  of  the  law. 

The  "right  to  recapture"  is  discussed  in  detail  at  Wis  Jl-Criminal  710,  Law  Note:  Right  To  Recapture. 

9.  This  paragraph  restates  the  statutory  requirement  that  the  defendant  act  "by  force  or  threat  of 
imminent  force"  by  phrasing  them  as  alternative  ways  of  satisfying  the  core  requirement  that  the  defendant 
act  "forcibly."  The  Committee  concluded  that  this  properly  emphasizes  the  intent  of  the  statute  to  require 
a  link  between  the  taking  of  the  property  and  the  defendant's  use  of  force.  The  Committee  concluded  that 
it  is  not  necessary  to  elect  between  "use  of  force"  and  "threat  of  imminent  force"  alternatives,  although  in 
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the  usual  case,  election  would  clarify  the  issue  for  the  jury  and  should  be  done  where  possible.  In  support 
of  the  proposition  that  election  is  not  necessary,  see  Manson  v.  State,  and  Cheers  v.  State,  cited  in  note  1, 
supra.  As  to  jury  unanimity  generally,  also  see  State  v.  Baldwin.  101  Wis.2d  441,  304  N.W.2d  742  (1981), 
and  Holland  v.  State.  91  Wis.2d  134,  280  N.W.2d  288  (1979);  compare  United  States  v.  Gipson.  553  F.2d 
453  (5th  Cir.  1977). 

10.  It  is  robbery  if  force  is  used  to  accomplish  the  "carrying  away"  of  the  property  as  well  as  the 
"taking."  State  v.  Grady.  93  Wis.2d  1,  286  N.W.2d  607  (Ct.  App.  1979). 

1 1 .  See  note  2,  supra. 

In  State  v.  Johnson.  23 1  Wis.2d  58, 604  N.W.2d  902  (Ct.  App.  1999),  the  court  held  that  the  statute  does 
not  require  express  threats  of  bodily  harm  —  "the  element  is  met  'if  the  taking  of  the  property  [is]  attended 
with  such  circumstances  of  terror,  or  such  threatening  by  menace,  word,  or  gesture  as  in  common  experience 
is  likely  to  create  an  apprehension  of  danger  and  induce  a  [person]  to  part  with  property  for  [his  or  her] 
safety.'"  231  Wis.2d  58,  69,  citing  Washington  v.  Collinsworth.  966  F.2d  905,  907  (Wash.  Ct.  App.  1997). 

12.  The  definition  of  "imminent"  is  adapted  from  Black's  Law  Dictionary,  p.  884  (4th  Edition,  195 1). 
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1480  ARMED  ROBBERY:  BY  USE  OR  THREAT  OF  USE  OF  A  DANGEROUS 
WEAPON  —  §  943.32(2)' 

Statutory  Definition  of  the  Crime 

Armed  robbery,  as  defined  in  §  943.32(2)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who,  with  the  intent  to  steal  and  by  use  or  threat  of  use  of  a  dangerous 
weapon,  takes  property  from  the  person  or  presence  of  the  owner  by  [using  force  against  the 
person  of  the  owner  with  intent  to  overcome  physical  resistance  or  physical  power  of 
resistance  to  the  taking  or  carrying  away  of  the  property]  [or]  [by  threatening  the  imminent 
use  of  force  against  the  person2  of  the  owner  with  intent  to  compel  the  owner  to  submit  to  the 
taking  or  carrying  away  of  the  property].3 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  that  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name)  was  the  owner  of  property.4 

"Owner"  means  a  person  who  has  possession  of  property.5 

2.  The  defendant  took  and  carried  away6  property  from  the  person  or  from  the 
presence7  of  (name) . 

3 .  The  defendant  took  the  property  with  the  intent  to  steal. 
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'Intent  to  steal"  means  that  the  defendant  had  the  mental  purpose8  to  take  and 
carry  away  property  of  another  without  consent  and  that  the  defendant  intended  to 
deprive  the  owner  permanently  of  possession  of  the  property.9  [It  further  requires 
that  the  defendant  knew  that  the  property  belonged  to  another  and  knew  that  the 
person  did  not  consent  to  the  taking  of  the  property.]10 

4.  The  defendant  acted  forcibly.11 

"Forcibly"  means  that  the  defendant  [used  force  against  (name)  with  the  intent 
to  overcome  or  prevent  physical  resistance  or  physical  power  of  resistance  to  the 
taking  or  carrying  away  of  the  property]  [or]  [threatened  the  imminent  use  of  force 
against  (name)  12  with  the  intent  to  compel  (name)  to  submit  to  the  taking  or 
carrying  away  of  the  property].13 

"Imminent"  means  "near  at  hand"  or  "on  the  point  of  happening."14 

5.  At  the  time  of  the  taking  or  carrying  away,15  the  defendant  used  or  threatened  to  use 
a  dangerous  weapon.16 

A  "dangerous  weapon"  is  (any  firearm,  whether  loaded  or  not)  (any  device 
designed  as  a  weapon  and  capable  of  producing  death  or  great  bodily  harm)  (any 
device  or  instrumentality  which  in  the  manner  it  is  used  or  intended  to  be  used  is 
calculated  or  likely  to  produce  death  or  great  bodily  harm).17 

ADD  THE  FOLLOWING  IF  THE  CASE  INVOLVES  A  THREAT  TO  USE  A 

WEAPON  AND  NO  WEAPON  OR  OTHER  ARTICLE  IS  ACTUALLY 

DISPLAYED:18 
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[This  element  does  not  require  that  a  defendant  actually  display  or  possess  a  dangerous 
weapon.  It  is  sufficient  if  (name  of  victim)  reasonably  believed  the  defendant  had  a 
dangerous  weapon  at  the  time  of  the  threat.  Whether  (name  of  victim)  reasonably  believed19 
that  the  defendant  was  armed  with  a  dangerous  weapon  is  to  be  determined  from  the 
standpoint  of  (name  of  victim)  at  the  time  of  the  alleged  offense.  The  standard  is  what  a 
person  of  ordinary  intelligence  and  prudence  would  have  believed  under  the  circumstances 
that  existed  at  that  time.] 

Deciding  About  Intent 

The  intent  to  steal  and  [the  intent  to  overcome  resistance]  [or]  [the  intent  to  compel  the 
one  in  possession  to  submit  to  the  taking  or  carrying  away]  must  be  found  as  facts  before  you 
can  find  the  defendant  guilty  of  armed  robbery.  You  cannot  look  into  a  person's  mind  to  find 
intent.  Intent  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  armed  robbery 
have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1480  was  originally  published  in  1966  and  revised  in  1974,  1980,  1983,  1988,  1990, 
1993,  1997,  1999,  and  2009.  This  revision  was  approved  the  Committee  in  June  2015;  it  involved 
nonsubstantive  changes  to  the  text  and  added  to  footnote  18. 
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1.  This  instruction  is  for  cases  where  a  robbery  is  alleged  to  have  been  committed  by  the  use  or  threat 
of  use  of  a  dangerous  weapon.  If  the  case  involves  "an  article  used  or  fashioned  in  a  manner  to  lead  the 
victim  reasonably  to  believe  it  is  a  dangerous  weapon,"  Wis  Jl-Criminal  1480A  should  be  used. 

Section  943.32(2)  was  amended  by  1995  Wisconsin  Act  288  (effective  date:  May  10,  1996)  to  refer  not 
only  to  a  dangerous  weapon  but  also  to  "a  device  or  container  described  under  s.  941.26(4)(a)."  The 
reference  is  to  containers  of  oleoresin  of  capsicum,  commonly  referred  to  as  "pepper  spray."  If  that  option 
is  presented,  the  instruction  must  be  modified.  The  Committee  suggests  simply  substituting  "container  of 
oleoresin  of  capsicum"  for  "dangerous  weapon"  and  not  defining  the  term  further.  This  is  the  approach  used 
in  the  instructions  for  violations  of  §  941.26(4);  see  Wis  Jl-Criminal  1341,  1 34 1  A,  and  1341B. 

2.  This  instruction  is  drafted  for  threats  against  the  person  of  the  one  in  possession  of  the  property. 
The  statute  also  prohibits  threats  against  others  who  are  present.  In  cases  where  threats  are  against  another, 
the  introductory  paragraph  and  the  definition  of  "forcibly"  will  have  to  be  modified  to  make  it  clear  that  force 
is  threatened  against  someone  else  to  compel  the  person  in  possession  of  the  property  to  submit  to  the  taking 
or  carrying  away. 

3.  The  instruction  is  drafted  for  a  case  where  both  alternative  ways  of  committing  robbery  are 
submitted.  That  is,  the  instruction  is  phrased  in  terms  of  "use  of  force"  or  "threat  of  imminent  force."  If  only 
one  of  the  alternatives  is  indicated  by  the  evidence,  only  one  should  be  submitted.  While  election  of  one 
alternative  or  the  other  is  preferable,  in  some  cases  election  may  not  be  possible.  In  those  cases,  submitting 
both  alternatives  is  not  error,  and  it  is  not  essential  for  the  jury  to  agree  on  one  alternative  as  opposed  to  the 
other.  Manson  v.  State,  101  Wis. 2d  413,  304  N.W.2d  729  (1981).  Cheers  v.  State,  102  Wis. 2d  367,  306 
N.W.2d  676  (1981).  This  instruction  tries  to  tie  the  two  alternatives  together  by  relating  them  to  the  concept 
of  acting  "forcibly." 

4.  "Property"  for  the  purposes  of  robbery  is  the  same  as  "property"  for  the  purposes  of  theft;  the  latter 
is  defined  in  §  943.20(2)(a).  See  Baldwin,  "Criminal  Misappropriations  In  Wisconsin  —  Part  II,"  44  Marq. 
L.  Rev.  430,  450  (1961).  The  value  of  the  property  is  immaterial. 

5.  "The  person  who  has  possession  of  the  property"  is  the  definition  of  owner  provided  in  §  943.32(3). 

In  State  v.  Mosely,  102  Wis. 2d  636,  307  N.W.2d  200  (1981),  the  court  held  that  a  person  qualifies  as 
an  "owner"  if  his  possession  of  the  property  is  "actual  or  constructive,"  citing  §  971.33.  In  Mosely,  all 
employees  of  a  restaurant  were  held  to  be  "owners"  of  the  restaurant's  money  kept  in  an  office  desk  since 
each  had  dominion  and  control  over  it.  As  to  jewelry  and  a  purse  on  an  office  shelf,  only  the  person  to  whom 
they  actually  belonged  was  an  "owner,"  since  only  she  had  any  control  over  or  interest  in  the  property. 

6.  On  several  occasions,  Wisconsin  appellate  courts  have  held  that  "asportation"  or  "carrying  away" 
is  required  for  a  taking  to  constitute  robbery.  In  State  v.  Johnson,  207  Wis. 2d.  240,  N.W.2d  (1997),  the 
Wisconsin  Supreme  Court  affirmed  the  reversal  of  an  armed  robbery  conviction  on  the  ground  that  there  was 
no  "asportation": 

We  hold  that  a  person  may  not  be  convicted  of  armed  robbery  when  the  property  at  issue  is  an 

automobile  and  the  person  does  not  move  the  automobile.  207  Wis. 2d.  240,  249. 

Johnson  declined  to  overrule  prior  decisions  establishing  the  asportation  requirement.  In  State  v.  Moore,  55 
Wis. 2d  1,  197  N.W.2d  820  (1972),  the  court  first  interpreted  the  armed  robbery  statute  to  require  asportation. 
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That  holding  came  in  the  context  of  justifying  the  conclusion  that  theft  from  person  was  a  lesser  included 
offense  of  robbery.  Three  court  of  appeals  decisions  have  relied  on  Moore.  In  State  v.  Dauer,  174  Wis.2d 
418,  497  N.W.2d  766  (Ct.  App.  1993),  the  court  relied  on  the  asportation  requirement  to  support  its 
conclusion  that  convictions  for  robbery  and  extortion  based  on  the  same  conduct  were  not  barred  by  double 
jeopardy  principles.  In  Ryan  v.  State,  95  Wis.2d  83,  289  N.W.2d  349  (Ct.  App.  1980),  the  court  found  the 
evidence  sufficient  to  support  asportation  where  the  defendant  abandoned  the  stolen  purse  shortly  after  taking 
it  from  the  victim.  And  in  State  v.  Grady,  93  Wis.2d  1,  286  N.W.2d  607  (Ct.  App.  1979),  the  court  relied 
on  the  asportation  element  to  support  a  conclusion  that  a  robbery  continued  during  the  "carrying  away" 
because  it  was  at  that  point  that  a  weapon  was  used.  See  note  8,  below. 

7.  When  there  is  a  dispute  on  the  facts  as  to  precisely  from  where  the  property  was  taken  —  the 
person  or  the  presence  of  the  one  in  possession  —  then  add  this  sentence:  "It  is  immaterial  whether  the 
property  is  taken  from  the  person  or  the  presence  of  the  one  in  possession."  "Presence  of  the  owner"  means 
such  a  proximity  to  the  owner  as  will  enable  the  defendant  when  he  takes  the  property  to  use  or  threaten  the 
imminent  use  of  force.  See  Baldwin,  "Criminal  Misappropriations,"  supra,  447-48.  In  certain  cases,  property 
may  be  taken  from  both  the  person  and  the  presence  of  the  one  in  possession.  Then  the  words  "or  both" 
should  be  added  at  this  point. 

In  State  v.  Mosely,  102  Wis.2d  636,  307  N.W.2d  200  (1981),  the  court  held  that  "from  his  person  or 
presence"  did  not  require  that  the  victim  actually  be  aware  of  the  taking:  ".  .  .  where  the  victim  has  been 
intimidated  or  placed  in  fear  by  use  or  threat  of  force  .  .  .  and  the  property  is  taken  from  an  area  sufficiently 
close  and  under  his  control  that,  but  for  the  robber's  intimidation  or  force  he  could  have  prevented  the  taking, 
the  taking  is  from  his  "presence"  under  §  943.32(1);  and  this  conclusion  is  not  defeated  by  an  unawareness 
of  the  taking  as  it  occurs."  102  Wis.2d  at  649. 

8.  "With  intent  to"  is  defined  in  §  939.23(4).  The  definition  changed,  effective  January  1,  1989, 
though  both  the  old  and  new  version  have  "mental  purpose"  as  one  part  of  the  definition.  It  is  the  other 
alternative  that  changes  from  "believes  his  act,  if  successful,  will  cause  that  result"  to  "is  aware  that  his 
conduct  is  practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923A  and  923B.  The  Committee 
concluded  that  the  "mental  purpose"  part  of  the  definition  is  most  likely  to  apply  in  the  context  of  this 
offense. 

9.  This  is  intended  to  be  a  summary  of  the  necessary  components  of  "intent  to  steal."  See  Wis 
Jl-Criminal  1441,  THEFT. 

10.  The  bracketed  material  should  be  added  if  there  is  evidence  that,  for  example,  the  defendant 
believed  he  was  reclaiming  his  own  property.  Referred  to  as  "right  to  recapture,"  "claim  of  right,"  or  "self- 
help,"  this  defensive  matter  tends  to  negate  either  the  "property  of  another"  or  the  "knew  it  was  property  of 
another"  elements.  The  rule  applies  to  armed  robbery.  Edwards  v.  State,  49  Wis. 2d  105,  181  N.W.2d  383 
(1970);  Austin  v.  State,  86  Wis.2d  213,  271  N.W.2d  668  (1978). 

The  1993  revision  of  this  instruction  substituted  the  bracketed  material  for  the  following  phrase: 
",  .  .  knew  he  had  no  right  to  take  it."  The  Committee  concluded  that  the  present  version  is  a  more  accurate 
statement  of  the  law. 

The  "right  to  recapture"  is  discussed  in  detail  at  Wis  Jl-Criminal  710,  Law  Note:  RIGHT  TO 
RECAPTURE. 
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1 1.  This  restates  the  statutory  requirement  that  the  defendant  act  "by  force  or  threat  of  imminent  force" 
by  phrasing  them  as  alternative  ways  of  satisfying  the  core  requirement  that  the  defendant  act  "forcibly." 
"Forcibly"  is  defined  in  the  text  preceding  footnotes  16  and  17. 

12.  See  note  2,  supra. 

13.  It  is  robbery  if  force  is  used  to  accomplish  either  the  "carrying  away"  of  the  property  or  the 
"taking."  State  v.  Grady,  93  Wis.2d  1,  6,  286  N.W.2d  607  (Ct.  App.  1979). 

The  Committee  concluded  that  it  is  not  necessary  to  elect  between  "use  of  force"  and  "threat  of 
imminent  force"  alternatives,  although  in  the  usual  case,  election  would  clarify  the  issue  for  the  jury  and 
should  be  done  where  possible.  In  support  of  the  proposition  that  election  is  not  necessary,  see  Manson  v. 
State,  and  Cheers  v.  State,  cited  in  note  3,  supra.  As  to  jury  unanimity  generally,  also  see  State  v.  Baldwin, 
101  Wis.2d  441,  304  N.W.2d  742  (1981),  and  Holland  v.  State,  91  Wis.2d  134,  280  N.W.2d  288  (1979); 
compare  United  States  v.  Gipson,  553  F. 2d  453  (5th  Cir.  1977). 

14.  The  definition  of  "imminent"  is  adapted  from  Black's  Law  Dictionary,  p.  884  (4th  Edition,  1951). 

15.  It  is  robbery  if  force  is  used  to  accomplish  either  the  "carrying  away"  of  the  property  or  the 
"taking."  State  v.  Grady,  93  Wis.2d  1,  286  N.W.2d  607  (Ct.  App.  1979). 

16.  This  instruction  is  drafted  for  cases  involving  the  use  or  threat  of  use  of  a  dangerous  weapon  and 
is  intended  to  cover  one  of  several  options  possible  under  the  present  version  of  the  armed  robbery  statute. 

Prior  to  1980,  §  943.32(2)  applied  to  violations  of  sub.  (1)  of  the  statute  committed  "while  armed  with 
a  dangerous  weapon."  The  Wisconsin  Supreme  Court  had  interpreted  the  statute  to  require  that  the  defendant 
actually  possess  something  that  qualified  as  a  "dangerous  weapon."  In  Dickenson  v.  State,  75  Wis.2d  47, 
248  N.  W.2d  447  ( 1977),  an  armed  robbery  conviction  was  reversed  because  there  was  no  evidence  that  the 
object  in  the  waistband  on  his  trousers  was  a  firearm  or  was  an  object  of  such  size  that  it  could  be  used  as 
a  bludgeon.  Also  see  Davis  v.  State,  93  Wis.2d  319,  286  N.W.2d  570  (1980);  Beamon  v.  State,  93  Wis.2d 
215,  286  N.W.2d  592  (1980);  and  McKissickv.  State,  78  Wis.2d  176,  254  N.W.2d  218  (1977). 

Section  943.32(2)  was  amended  by  Chapter  1 14,  Laws  of  1979  (effective  date:  March  1,  1980),  to 
replace  "while  armed"  with  "by  use  or  threat  of  use  of  a  dangerous  weapon  or  any  article  used  or  fashioned 
in  a  manner  to  lead  the  victim  reasonably  to  believe  that  it  is  a  dangerous  weapon."  Several  points  should 
be  noted  relating  to  how  the  statute  is  implemented  in  the  instructions  for  armed  robbery. 

First,  even  if  the  defendant  has  possession  of  a  weapon,  he  must  use  it  or  threaten  to  use  it  before  the 
statute  Is  violated.  In  State  v.  Moriarty,  107  Wis.2d  622,  321  N.W.2d  324  (Ct.  App.  1982),  the  court  held 
that  it  is  no  longer  sufficient  for  the  state  to  prove  that  a  defendant  was  merely  armed;  rather,  it  must  be 
proved  that  the  defendant  actually  used  or  threatened  to  use  the  weapon  during  the  robbery. 

Second,  the  "use"  or  "threat  of  use"  alternatives  do  not  appear  to  be  conceptually  distinct  and  neither 
election  of  one  alternative  nor  jury  agreement  on  which  applies  should  be  required.  This  is  consistent  with 
the  analysis  of  the  "use  of  force"  and  "threat  of  imminent  use  of  force"  in  subsecs.  ( 1  )(a)  and  (b)  of  §  943.32. 
See  cases  discussed  in  note  3,  supra.  There  is  no  reason  to  require  the  jury  to  decide,  for  example,  whether 
the  display  of  a  gun  is  "use"  or  just  a  "threat  to  use"  that  weapon. 


©  2016,  Regents,  Univ.  of  Wis. 


6 


(Rel.  No.  54 — 6/2016) 


1480 


WIS  JI-CRIMINAL 


1480 


Third,  there  appear  to  be  at  least  two  different  types  of  "threat  to  use  a  weapon  or  article"  cases.  One 
is  where  the  defendant  has  something  in  his  possession  that  looks  like  a  weapon  but  actually  is  not.  Wis  JI- 
Criminal  1480A  is  intended  for  this  kind  of  case  and  treats  it  as  "use  or  threat  of  use  of  an  article  used  or 
fashioned  in  a  manner  to  lead  the  victim  reasonably  to  believe  that  it  is  a  dangerous  weapon."  The  other  type 
of  threat  case  occurs  where  there  is  a  pure  verbal  threat  to  use  a  weapon,  but  no  weapon  or  article  is  present. 
This  instruction  addresses  that  problem  at  footnote  10,  below. 

A  case  which  might  be  handled  under  either  approach  is  State  v.  Hopson,  122  Wis. 2d  395,  362  N.W.2d 
166  (Ct.  App.  1984).  Hopson  had  shoplifted  several  packages  of  luncheon  meat,  which  he  had  stuffed  in  the 
waistband  of  his  trousers.  The  store  manager  stopped  him  near  the  door  and  asked  if  he  had  forgotten  to  pay 
for  something.  Hopson  put  his  hand  under  Iris  shirt  and  said,  "I  got  a  gun.  You  better  move."  The  manager 
stepped  aside  and  later  testified  that  he  could  not  tell  whether  Hopson  actually  had  a  gun  because  the  meat 
"caused  a  considerable  bulge"  under  Hopson's  shirt.  The  court  of  appeals  concluded  that  Hopson's  conduct 
violated  the  statute,  emphasizing  "that  a  victim  who  is  threatened  with  a  supposed  weapon  which  is 
concealed  is  put  in  the  same  degree  of  fear  and  feels  as  strongly  compelled  to  comply  with  the  robber's 
demands  as  a  victim  who  is  threatened  with  a  weapon  which  is  openly  displayed."  122  Wis. 2d  395,  403. 
The  court  characterized  this  as  the  "subjective"  view  of  armed  robbery,  as  distinguished  from  the  "objective" 
view,  which  requires  that  the  robber  actually  be  armed  with  a  dangerous  weapon.  The  court  says  that  the 
legislature  rejected  the  objective  view  by  amending  the  statute  in  1979  and  "see[s]  no  reason  to  partially 
reinstate  the  'objective'  approach  ...  by  construing  sec.  943.32(2)  to  require  that  the  robber  produce  and 
display  to  the  victim  a  dangerous-appearing  article."  122  Wis. 2d  395,  404.  The  court  concluded  that  sub. 
(2),  as  amended  by  Chapter  1 14,  Laws  of  1979,  "should  be  construed  to  focus  upon  the  reasonable  perception 
of  the  victim  that  he  or  she  was  in  danger  and  not  upon  the  defendant's  possession  or  display  of  dangerous 
weapons  or  other  dangerous-appearing  articles."  122  Wis. 2d  395,  401-02. 

Hopson  could  be  considered  a  pure  "verbal  threat"  case  and  Wis  Jl-Criminal  1480  could  be  used.  Or, 
the  bulge  in  the  trousers  could  be  considered  an  "article"  and  Wis  Jl-Criminal  1480A  could  be  used.  In  either 
case,  the  important  fact  would  be  whether  the  victim  reasonably  believed  that  the  defendant  was  armed. 

17.  The  Committee  suggests  using  the  part  of  the  statutory  definition  that  applies  to  the  facts  of  the 
case.  The  definition  in  the  instruction  does  not  include  all  the  alternatives  provided  in  §  939.22(10),  which, 
as  amended  by  2007  Wisconsin  Act  127,  defines  "dangerous  weapon"  as  follows: 

"Dangerous  weapon"  means  any  firearm,  whether  loaded  or  unloaded;  any  device  designed  as  a 
weapon  and  capable  of  producing  death  or  great  bodily  harm;  any  ligature  or  other  instrumentality 
used  on  the  throat,  neck,  nose,  or  mouth  of  another  person  to  impede  partially  orcompletely, 
breathing  or  circulation  of  blood;  any  electric  weapon  as  defined  in  §  941.295(4);  or  any  other 
device  or  instrumentality  which,  in  the  manner  it  is  used  or  intended  to  be  used,  is  calculated  or 
likely  to  produce  death  or  great  bodily  harm. 

See  Wis  Jl-Criminal  910  for  suggested  instructions  for  all  the  statutory  alternatives  and  a  discussion  of 
some  of  the  substantive  issues  relating  to  "dangerous  weapons." 

Section  943.32(2)  was  amended  by  1995  Wisconsin  Act  288  (effective  date:  May  10,  1996)  to  refer  not 
only  to  a  dangerous  weapon  but  also  to  "a  device  or  container  described  under  s.  941.26(4)(a)."  The 
reference  is  to  containers  of  oleoresin  of  capsicum,  commonly  referred  to  as  "pepper  spray."  See  note  1, 
supra. 
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18.  This  material  should  be  added  when  the  case  involves  a  verbal  threat  to  use  a  weapon,  but  no 
weapon  or  other  "article"  is  actually  present.  If  the  case  involves  an  "article"  that  the  victim  believed  to  be 
a  weapon,  use  Wis  Jl-Criminal  1480A  Also  see  the  discussion  at  note  16,  supra. 

This  paragraph  is  intended  to  reflect  the  rule  recognized  in  State  v.  Witkowski,  143  Wis. 2d  216,  420 
N.W.2d  420  (Ct.  App.  1988).  The  facts  were  as  follows: 

Sharon  Plambeck,  a  bartender  at  the  Lean-To  Tavern  in  Portage,  served  drinks  and  a  meal  to 
Witkowski  while  he  sat  at  the  bar.  He  appeared  to  be  intoxicated.  When  she  gave  him  the  check, 
he  told  her  that  "he  wanted  all  the  money  out  of  the  [cash]  register  and  that  he  had  a  gun  and  don't 
be  cute."  Plambeck  backed  slowly  down  the  bar  to  where  two  other  patrons,  Gordon  and  Micki 
Kluth,  were  seated.  She  wrote  a  note  stating  "Man  is  holding  me  up  now"  and  handed  it  to  Micki 
Kluth  who  left  the  bar  to  call  the  police.  Witkowski  then  approached  Gordon  Kluth,  stating  that 
"he  was  having  trouble  holding  up  this  tavern."  The  telephone  rang  and  Plambeck  answered  it, 
telling  the  caller  to  call  the  police.  At  that  moment,  Witkowski  took  some  cash  lying  on  the  bar 
in  front  of  Gordon  Kluth  and  grabbed  Micki  Kluth's  purse.  Gordon  Kluth  struck  Witkowski, 
knocking  him  to  the  floor.  Shortly  thereafter,  the  police  arrived  and  searched  Witkowski.  The 
search  did  not  reveal  a  gun  or  any  weapon. 

Plambeck  testified  that  she  felt  her  "life  was  threatened"  when  Witkowski  told  her  he  had  a  gun 
and  wanted  the  money,  and  she  backed  away  from  him  because  she  was  afraid  to  turn  her  back  on 
him.  She  described  herself  as  "very  scared  and  nervous,  shaking  all  over."  She  stated  on 
cross-examination,  however,  that  she  did  not  comply  with  Witkowski's  demands  and  had  no 
intention  of  doing  so  "unless  he  pulled  a  gun  out."  Gordon  Kluth  was  unaware  of  Witkowski's 
statement  about  a  gun  until  the  incident  was  over. 

The  court  affirmed  the  conviction  for  armed  robbery,  holding  that: 

We  believe  that  a  victim  may  be  threatened  with  the  use  of  a  weapon  within  the  letter  and  the  spirit 
of  sec.  943.32(2),  Stats.,  by  verbal  threats  alone.  We  hold,  therefore,  that  if,  under  all  the 
circumstances,  the  victim  could  reasonably  believe  the  defendant's  verbal  representation  that  he 
or  she  was  armed,  that  representation,  standing  alone,  may  be  enough  to  meet  the  "threat  of  use  of 
a  dangerous  weapon"  requirement  of  sec.  943.32(2),  regardless  of  whether  the  representation  is 
accompanied  by  physical  gesture  or  other  visual  evidence  indicating  the  presence  of  a  weapon. 

Also  see  State  v.  Rittman,  2010  WI  App  41,  324  Wis. 2d  273,  781  N.W.2d  545,  where  the  court  found 
the  evidence  sufficient  to  support  a  conviction  for  armed  robbery  despite  the  fact  that  no  weapon  was  present 
and  the  defendant  did  not  say  he  had  one  —  under  all  the  circumstances  the  victim  could  have  reasonably 
believed  that  the  defendant  was  armed  with  a  dangerous  weapon.  Rittman  also  discusses  the  difference 
between  this  offense  —  threat  to  use  a  dangerous  weapon  —  and  the  offense  addressed  by  Wis 
Jl-Criminal  1480A —  use  or  threat  of  use  of  an  article  reasonably  believed  to  be  a  dangerous  weapon.  324 
Wis. 2d  273,  281,  footnote  2. 

19.  "Reasonably  believes"  is  defined  by  §  939.22(32)  to  mean  "that  the  actor  believes  that  a  certain  fact 
situation  exists  and  such  belief  under  the  circumstances  is  reasonable  even  though  erroneous." 
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1480A  ARMED  ROBBERY:  BY  USE  OF  AN  ARTICLE  THE  VICTIM 

REASONABLY  BELIEVES  IS  A  DANGEROUS  WEAPON1  —  §  943.32(2) 

Statutory  Definition  of  the  Crime 

Armed  robbery,  as  defined  in  §  943.32(1)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who,  with  the  intent  to  steal  and  by  use  or  threat  of  use  of  an  article  used 
or  fashioned  in  a  manner  to  lead  the  victim  reasonably  to  believe  that  it  is  a  dangerous 
weapon,  takes  property  from  the  person  or  presence  of  the  owner  by  [using  force  against  the 
person  of  the  owner  with  intent  to  overcome  physical  resistance  or  physical  power  of 
resistance  to  the  taking  or  carrying  away  of  the  property]  [or]  [by  threatening  the  imminent 
use  of  force  against  the  person2  of  the  owner  with  intent  to  compel  the  owner  to  submit  to  the 
taking  or  carrying  away  of  the  property]. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name)  was  the  owner  of  property.3 

"Owner"  means  a  person  in  possession  of  property.4 

2.  The  defendant  took  and  carried  away5  property  from  the  person  or  from  the 
presence6  of  (name) . 

3.  The  defendant  took  the  property  with  the  intent  to  steal. 
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This  requires  that  the  defendant  had  the  mental  purpose7  to  take  and  carry  away 
property  of  another  without  consent  and  that  the  defendant  intended  to  deprive 
(name)  permanently  of  possession  of  the  property. 

[It  requires  that  the  defendant  knew  that  the  property  belonged  to  another  and 
knew  that  the  person  did  not  consent  to  the  taking  of  the  property.]8 

4.  The  defendant  acted  forcibly.9 

Forcibly  means  that  the  defendant  [actually  used  force  against  (name)  with  the 
intent  to  overcome  or  prevent  (his)  (her)  physical  resistance  or  physical  power  of 
resistance  to  the  taking  or  carrying  away  of  the  property10]  [or]  [threatened  the 
imminent  use  of  force  against  (name) 11  with  the  intent  to  compel  (name)  to  submit 
to  the  taking  or  carrying  away  of  the  property.  "Imminent"  means  "near  at  hand"  or 
"on  the  point  of  happening"12]. 

5.  At  the  time  of  the  taking  or  carrying  away,13  the  defendant  used  or  threatened  to  use 
an  article  used  or  fashioned  in  a  manner  to  lead  ( name)  reasonably  to  believe14  it 
was  capable  of  producing  death  or  great  bodily  harm.15 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  armed  robbery 
have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1480A  was  originally  published  in  1983  and  revised  in  1988,  1990,  1994,  and  2009. 
This  revision  was  approved  by  the  Committee  in  June  2015;  it  updated  footnote  1. 

1 .  This  instruction  is  for  a  case  where  a  robbery  is  alleged  to  have  been  committed  "by  use  or  threat 
of  use  of  any  article  used  or  fashioned  in  a  manner  to  lead  the  victim  reasonably  to  believe  that  it  is  a 
dangerous  weapon."  This  alternative  to  "use  of  a  dangerous  weapon"  was  added  to  the  armed  robbery  statute 
in  1980.  If  the  case  involves  "use  or  threat  of  use  of  a  dangerous  weapon,"  Wis  Jl-Criminal  1480  should  be 
used. 


This  instruction  is  for  cases  where  either  or  both  of  the  alternative  ways  of  committing  robbery  are 
submitted.  Thus,  the  instruction  is  phrased  in  terms  of  "use  of  force"  or  "threat  of  imminent  force."  While 
election  of  one  alternative  or  the  other  is  preferable,  in  some  cases  election  may  not  be  possible.  In  those 
cases,  submitting  both  alternatives  is  not  error,  and  it  is  not  essential  for  the  jury  to  agree  on  one  alternative 
as  opposed  to  the  other.  Manson  v.  State,  101  Wis. 2d  413,  304  N.W.2d  729  (1981).  Cheers  v.  State,  102 
Wis. 2d  367,  306  N.W.2d  676  (1981).  The  instruction  tries  to  tie  the  two  alternatives  together  by  relating 
them  to  the  concept  of  acting  "forcibly."  See  note  9,  below. 

In  State  v.  Rittman,  2010  WI  App  41,  324  Wis. 2d  273,  781  N.W.2d  545,  discusses  the  difference 
between  this  offense  —  use  or  threat  of  use  of  an  article  reasonably  believed  to  be  a  dangerous  weapon  - 
and  the  offense  addressed  by  Wis  Jl-Criminal  1480A  —  threat  to  use  a  dangerous  weapon.  324  Wis. 2d  273, 
281,  footnote  2,  citing  this  footnote  with  apparent  approval. 

2.  This  instruction  is  drafted  for  threats  against  the  person  of  the  one  in  possession  of  the  property. 
The  statute  also  prohibits  threats  against  others  who  are  present.  In  cases  where  threats  are  against  another, 
the  introductory  paragraph  and  the  fourth  element  of  the  instruction  will  have  to  be  modified  to  make  it  clear 
that  force  is  threatened  against  someone  else  to  compel  the  person  in  possession  of  the  property  to  submit 
to  the  taking  or  carrying  away. 

3.  "Property"  for  the  purposes  of  robbery  is  the  same  as  "property"  for  the  purposes  of  theft;  which 
is  defined  in  §  943.20(2)(a).  See  Baldwin,  "Criminal  Misappropriations  In  Wisconsin  —  Part  II,"  44  Marq. 
L.  Rev.  430,  450  (1961).  The  value  of  the  property  is  immaterial. 

4.  "The  person  who  has  possession  of  the  property"  is  the  definition  of  owner  provided  in  §  943.32(3). 
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In  State  v.  Mosely,  102  Wis.2d  636,  307  N.W.2d  200  (1981),  the  court  held  that  a  person  qualifies  as 
an  "owner"  if  his  possession  of  the  property  is  "actual  or  constructive,"  citing  §  971.33.  In  Mosely,  all 
employees  of  a  restaurant  were  held  to  be  "owners"  of  the  restaurant's  money  kept  in  an  office  desk  since 
each  had  dominion  and  control  over  it.  As  to  jewelry  and  a  purse  on  an  office  shelf,  only  the  person  to  whom 
they  actually  belonged  was  an  "owner,"  since  only  she  had  any  control  over  or  interest  in  the  property. 

5.  On  several  occasions,  Wisconsin  appellate  courts  have  held  that  "asportation"  or  "carrying  away" 
is  required  for  a  taking  to  constitute  robbery.  In  State  v.  Johnson,  207  Wis.2d.  240,  N.W.2d  (1997),  the 
Wisconsin  Supreme  Court  affirmed  the  reversal  of  an  armed  robbery  conviction  on  the  ground  that  there  was 
no  "asportation": 

We  hold  that  a  person  may  not  be  convicted  of  armed  robbery  when  the  property  at  issue  is  an 

automobile  and  the  person  does  not  move  the  automobile.  207  Wis.2d.  240,  249. 

Johnson  declined  to  overrule  prior  decisions  establishing  the  asportation  requirement.  In  State  v.  Moore,  55 
Wis.2d  1,  197  N.W.2d  820  (1972),  the  court  first  interpreted  the  armed  robbery  statute  to  require  asportation. 
That  holding  came  in  the  context  of  justifying  the  conclusion  that  theft  from  person  was  a  lesser  included 
offense  of  robbery.  Three  court  of  appeals  decisions  have  relied  on  Moore.  In  State  v.  Dauer,  174  Wis.2d 
418,  497  N.W.2d  766  (Ct.  App.  1993),  the  court  relied  on  the  asportation  requirement  to  support  its 
conclusion  that  convictions  for  robbery  and  extortion  based  on  the  same  conduct  were  not  barred  by  double 
jeopardy  principles.  In  Ryan  v.  State,  95  Wis.2d  83,  289  N.W.2d  349  (Ct.  App.  1980),  the  court  found  the 
evidence  sufficient  to  support  asportation  where  the  defendant  abandoned  the  stolen  purse  shortly  after  taking 
it  from  the  victim.  And  in  State  v.  Grady,  93  Wis.2d  1,  286  N.W.2d  607  (Ct.  App.  1979),  the  court  relied 
on  the  asportation  element  to  support  a  conclusion  that  a  robbery  continued  during  the  "carrying  away" 
because  it  was  at  that  point  that  a  weapon  was  used.  See  note  8,  below. 

6.  When  there  is  a  dispute  on  the  facts  as  to  precisely  from  where  the  property  was  taken  —  the 
person  or  the  presence  of  the  one  in  possession  —  then  add  this  sentence:  "It  is  immaterial  whether  the 
property  is  taken  from  the  person  or  the  presence  of  the  one  in  possession."  "Presence  of  the  owner"  means 
such  a  proximity  to  the  owner  as  will  enable  the  defendant  when  he  takes  the  property  to  use  or  threaten  the 
imminent  use  of  force.  See  Baldwin,  "Criminal  Misappropriations,"  supra,  447-48.  In  certain  cases,  property 
may  be  taken  from  both  the  person  and  the  presence  of  the  one  in  possession.  Then  the  words  "or  both" 
should  be  added  at  this  point. 

In  State  v.  Mosely,  102  Wis.2d  636,  307  N.W.2d  200  (1981),  the  court  held  that  "from  his  person  or 
presence"  did  not  require  that  the  victim  actually  be  aware  of  the  taking:  ".  .  .  where  the  victim  has  been 
intimidated  or  placed  in  fear  by  use  or  threat  of  force  .  .  .  and  the  property  is  taken  from  an  area  sufficiently 
close  and  under  his  control  that,  but  for  the  robber's  intimidation  or  force  he  could  have  prevented  the  taking, 
the  taking  is  from  his  "presence"  under  §  943.32(1);  and  this  conclusion  is  not  defeated  by  an  unawareness 
of  the  taking  as  it  occurs."  102  Wis.2d  at  649. 

7.  "Intentionally"  is  defined  in  §  939.23(3).  The  definition  changed,  effective  January  1,  1989,  though 
both  the  old  and  new  version  have  "mental  purpose"  as  one  part  of  the  definition.  It  is  the  other  alternative 
that  changes  from  "believes  his  act,  if  successful,  will  cause  that  result"  to  "is  aware  that  his  conduct  is 
practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923A  and  923B.  The  Committee  concluded 
that  the  "mental  purpose"  part  of  the  definition  is  most  likely  to  apply  in  the  context  of  this  offense. 
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8.  The  bracketed  material  should  be  added  if  there  is  evidence  that,  for  example,  the  defendant 
believed  he  was  reclaiming  his  own  property.  Referred  to  as  "right  to  recapture,"  "claim  of  right,"  or  "self- 
help,"  this  defensive  matter  tends  to  negate  either  the  "property  of  another"  or  the  "knew  it  was  property  of 
another"  elements.  The  rule  applies  to  robbery.  Edwards  v.  State,  49  Wis.2d  105,  181  N.W.2d  383  (1970); 
Austin  v.  State.  86  Wis.2d  213,  271  N.W.2d  668  (1978). 

The  "right  to  recapture"  is  discussed  in  detail  at  Wis  JI-Criminal  710,  Law  Note:  Right  To  Recapture. 

9.  This  paragraph  restates  the  statutory  requirement  that  the  defendant  act  "by  force  or  threat  of 
imminent  force"  by  phrasing  them  as  alternative  ways  of  satisfying  the  core  requirement  that  the  defendant 
act  "forcibly."  The  Committee  concluded  that  this  properly  emphasizes  the  intent  of  the  statute  to  require 
a  link  between  the  taking  of  the  property  and  the  defendant's  use  of  force.  The  Committee  concluded  that 
it  is  not  necessary  to  elect  between  "use  of  force"  and  "threat  of  imminent  force"  alternatives,  although  in 
the  usual  case,  election  would  clarify  the  issue  for  the  jury  and  should  be  done  where  possible.  In  support 
of  the  proposition  that  election  is  not  necessary,  see  Manson  v.  State,  and  Cheers  v.  State,  cited  in  note  1, 
supra.  As  to  jury  unanimity  generally,  also  see  State  v.  Baldwin,  101  Wis. 2d  441,  304  N.W.2d  742  (1981), 
and  Holland  v.  State,  91  Wis. 2d  134,  280  N.W.2d  288  (1979);  compare  United  States  v.  Gipson,  553  F.2d 
453  (5th  Cir.  1977). 

10.  It  is  robbery  if  force  is  used  to  accomplish  the  "carrying  away"  of  the  property  as  well  as  the 
"taking."  State  v.  Grady,  93  Wis. 2d  1,  286  N.W.2d  607  (Ct.  App.  1979). 

11.  See  note  2,  supra. 

In  State  v.  Johnson,  231  Wis. 2d  58,  604  N.W.2d  902  (Ct.  App.  1999),  the  court  held  that  the  statute  does 
not  require  express  threats  of  bodily  harm  —  "the  element  is  met  'if  the  taking  of  the  property  [is]  attended 
with  such  circumstances  of  terror,  or  such  threatening  by  menace,  word,  or  gesture  as  in  common  experience 
is  likely  to  create  an  apprehension  of  danger  and  induce  a  [person]  to  part  with  property  for  [his  or  her] 
safety.'"  231  Wis. 2d  58,  69,  citing  Washington  v.  Collins  worth,  966  F.2d  905,  907  (Wash.  Ct.  App.  1997). 

12.  The  definition  of  "imminent"  is  adapted  from  Black's  Law  Dictionary,  p.  884  (4th  Edition,  1951). 

13.  It  is  robbery  if  force  is  used  to  accomplish  the  "carrying  away"  of  the  property  as  well  as  the 
"taking."  State  v.  Grady,  93  Wis. 2d  1,  286  N.W.2d  607  (Ct.  App.  1979). 

14.  "Reasonably  believes"  is  defined  by  §  939.22(32)  to  mean  "that  the  actor  believes  that  a  certain  fact 
situation  exists  and  such  belief  under  the  circumstances  is  reasonable  even  though  erroneous." 

15.  The  instruction  recommends  using  the  general  part  of  the  statutory  definition  of  "dangerous 
weapon"  in  §  939.22(10)  —  anything  which  is  capable  of  producing  death  or  great  bodily  harm.  If  one  of 
the  specific  items  listed  in  the  definition  is  alleged,  that  specific  term  should  be  used.  Section  939.22(14) 
reads  as  follows,  as  amended  by  2007  Wisconsin  Act  127: 

"Dangerous  weapon"  means  any  firearm,  whether  loaded  or  unloaded;  any  device  designed  as  a 
weapon  and  capable  of  producing  death  or  great  bodily  harm;  any  ligature  or  other  instrumentality 
used  on  the  throat,  neck,  nose,  or  mouth  of  another  person  to  impede  partially  or  completely, 
breathing  or  circulation  of  blood;  any  electric  weapon  as  defined  in  §  941.295(4);  or  any  other 
device  or  instrumentality  which,  in  the  manner  it  is  used  or  intended  to  be  used,  is  calculated  or 
likely  to  produce  death  or  great  bodily  harm. 
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1481  RECEIVING  STOLEN  PROPERTY  — §943.34 

Statutory  Definition  of  the  Crime 

Receiving  stolen  property,  as  defined  in  §  943.34  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  knowingly  or  intentionally  receives  or  conceals  stolen  property. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (knowingly)  (intentionally)  (received)  (concealed)1  the  (describe 
property) . 

["Intentionally"  requires  that  the  defendant  had  the  mental  purpose  to  (receive) 
(conceal)  the  property.]2 

["Knowingly"  requires  that  the  defendant  believed  (he)  (she)  (received) 
(concealed)  the  property.]3 

GIVE  ONE  OR  BOTH  OF  THE  FOLLOWING  INSTRUCTIONS  IN  BRACKETS 
AS  REQUIRED  BY  THE  EVIDENCE:4 

["To  receive"  means  to  acquire  possession  or  control  over  the  property.]5 

["To  conceal"  means  to  hide  the  property  or  to  do  something  else  which  prevents 
or  makes  more  difficult  the  discovery  of  the  property.]6 

2.  The  (describe  property)  was  stolen  property.7 
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Property  is  stolen  property  when  it  has  intentionally  been  taken  from  the  owner 
without  consent  and  with  the  intent  to  deprive  the  owner  of  its  possession 
permanently.8 

3 .  When  the  property  was  (received)  (concealed),  the  defendant  knew  that  it  was  stolen 
property.9 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge.10 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  A  FELONY  OFFENSE  IS  CHARGED  BASED  ON  THE  PROPERTY  BEING 
A  FIREARM,  ADD  THE  FOLLOWING.11 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

"Was  the  property  a  firearm?" 

A  firearm  is  a  weapon  that  acts  by  force  of  gunpowder.12 
Answer:  "yes"  or  "no."] 

IF  A  FELONY  OFFENSE  IS  CHARGED,  BASED  ON  THE  VALUE  OF  THE 
PROPERTY,  A  JURY  DETERMINATION  OF  VALUE  MUST  BE  MADE.  ADD 
THE  FOLLOWING  IF  THE  EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT 
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THE  VALUE  WAS  MORE  THAN  THE  AMOUNT  STATED  IN  THE 
QUESTION.13 

[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

("Was  the  value  of  the  property  more  than  $10,000?" 

Answer:  "yes"  or  "no.") 

("Was  the  value  of  the  property  more  than  $5,000?" 

Answer:  "yes"  or  "no.") 

("Was  the  value  of  the  property  more  than  $2,500?" 

Answer:  "yes"  or  "no.") 

"Value"  means  the  market  value  of  the  property  or  the  replacement  cost,  whichever 
is  less.14  Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt 
that  the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 


COMMENT 

Wis  Jl-Criminal  1481  was  originally  published  in  1966  and  revised  in  1981, 1989, 1991,  and2003.  The 
2003  revision  adopted  a  new  format  and  made  nonsubstantive  changes  in  the  text  and  reflected  changes  in 
the  amount  determining  the  penalty  made  by  2001  Wisconsin  Act  109.  This  revision  was  approved  by  the 
Committee  in  February  2012;  it  reflects  changes  made  by  201 1  Wisconsin  Act  99. 

2011  Wisconsin  Act  99  [effective  date:  December  21,  2011]  amended  §  943.34(1)  to  refer  to 
"knowingly  or  intentionally"  receiving  stolen  property  and  amended  §  943.34(l)(bm)  to  apply  the  Class  H 
felony  penalty  to  receiving  a  stolen  firearm  as  well  as  to  property  whose  value  exceeds  $5,000. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-200 1  legislative  session.  The 
amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1,  2003].  See  footnote  10,  below. 
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The  purpose  of  the  1989  revision  was  to  reflect  a  change  made  in  §  943.34  by  1987  Wisconsin  Act  332. 
Effective  July  1,  1989,  §  943.34  is  amended  to  eliminate  receipt  of  stolen  property  from  a  child  as  a  fact 
increasing  the  penalty  for  this  offense.  A  separate  statute  now  addresses  that  offense.  See  §  948.62  and  Wis 
Jl-Criminal  2180. 

1 .  The  Committee  recommends  that  either  "receives"  or  "conceals"  be  used  in  the  instruction  where 
the  evidence  makes  that  election  possible.  There  is  no  authority  specific  to  this  statute  requiring  election  of 
one  alternative.  However,  cases  interpreting  the  theft  statute,  §  943.20,  address  a  closely  comparable 
situation  and  hold  that  the  statute  identifies  different  ways  of  committing  the  offense:  by  taking  and  carrying 
way,  or  by  using,  by  transferring,  by  concealing,  or  by  retaining  possession  of  property  of  another.  The 
alternatives  may  not  be  charged  in  the  disjunctive,  Jackson  v.  State,  92  Wis.2d  1, 284  N.W.2d  685  (Ct.  App. 
1979);  the  jury  must  unanimously  agree  on  the  manner  in  which  the  statute  was  violated,  State  v.  Seymour, 
183  Wis. 2d  682,  515  N.W.2d  874  (1994).  See  Wis  Jl-Criminal  517  for  an  instruction  on  jury  agreement. 

2.  "Intentionally"  is  defined  in  §  939.23(3).  The  definition  changed  effective  January  1, 1989,  though 
both  the  old  and  new  version  have  "mental  purpose"  as  one  definition  of  "intentionally."  It  is  the  other 
alternative  that  changed  from  "reasonably  believes  his  act,  if  successful,  will  cause  that  result"  to  "is  aware 
that  his  conduct  is  practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923A  and  923B.  The 
Committee  concluded  that  the  "mental  purpose"  part  of  the  definition  is  most  likely  to  apply  in  the  context 
of  this  offense. 

3.  This  was  added  to  the  instruction  as  part  of  the  2012  revision  because  "knowingly"  was  added  to 
§  943.34  by  201 1  Wisconsin  Act  99.  See  §  939.23(2):  "'Know'  requires  only  that  the  actor  believes  that  the 
specified  fact  exists."  Because  "intentionally"  already  requires  knowledge  (see  §  939.23(3)),  the  purpose 
of  the  change  is  not  apparent  to  the  Committee. 

4.  See  note  1,  supra. 

5 .  Control  over  the  property  constitutes  receipt  within  the  meaning  of  the  Code.  2  Wharton  Criminal 
Law  and  Procedure  (Anderson  ed.  1957)  §  569,  pp.  287-88;  Baldwin,  "Criminal  Misappropriations  in 
Wisconsin — Part  II,"  44  Marq.  L.  Rev.  430,  454  (1961). 

6.  The  2002  revision  changed  this  definition  to  make  it  more  understandable;  no  change  in  meaning 
was  intended.  As  revised,  the  definition  conforms  to  the  one  used  in  Wis  Jl-Criminal  2168  for  violations  of 
§  948.3 1(3 )(a)  involving  concealing  a  child  from  a  parent.  That  definition  was  termed  "correct"  in  State  v. 
Inglin.  224  Wis.2d  764,  592  N.W.2d  666  (Ct.  App.  1999). 

7.  A  prior  theft  or  other  misappropriation  in  violation  of  the  Criminal  Code  is  an  essential  element 
of  the  crime.  Accordingly,  the  state  must  prove  beyond  a  reasonable  doubt  that  the  property  was  stolen 
property.  State  v.  Godsev.  272  Wis.  406,  75  N.W.2d  572  (1956).  The  term  "stolen"  is  not  defined  in  the 
Criminal  Code.  Necessarily,  the  term  includes  all  forms  of  theft  covered  by  §  943.20(1)  of  the  Criminal 
Code.  See  note  8,  below. 

8.  The  definition  of  "stolen  property"  provided  in  the  instruction  is  appropriate  for  the  usual  case 
where  the  property  was  obtained  by  theft  under  §  943.20(l)(a).  The  standard  instruction  must  be  modified 
if  the  property  was  obtained  by  fraudulent  representation  or  other  type  of  criminal  misappropriation. 
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9.  Section  939.23(3)  provides  that  when  the  word  "intentionally"  is  used  in  a  statute,  it  requires 
"knowledge  of  those  facts  which  are  necessary  to  make  the  conduct  criminal  and  which  are  set  forth  after 
the  word  'intentionally'."  Also  see,  State  v.  Godsev.  272  Wis.  406,  75  N.W.2d  572  (1956);  Oosterwyk  v. 
State.  242  Wis.  398,  8  N.W.2d  346  (1943);  Hevrothv.  State.  275  Wis.  104,  81  N.W.2d  56  (1956);  Meath  v. 
State.  174  Wis.  80,  82,  83,  182  N.W.  334  (1921). 

1 0.  Evidence  that  the  defendant  was  in  "unexplained  possession  of  recently  stolen  property"  will  often 
be  offered  as  evidence  tending  to  prove  knowledge  that  the  property  was  stolen.  Caution  should  be  exercised 
in  instructing  the  jury  on  this  issue,  see  Wis  Jl-Criminal  173,  Circumstantial  Evidence  —  Unexplained 
Possession  of  Recently  Stolen  Property,  and  the  Comment  to  that  instruction. 

11.  2011  Wisconsin  Act  99  [effective  date  December  21,  2011]  amended  §  943.34(l)(bm)  to  provide 
that  a  violation  of  the  statute  is  a  Class  H  felony  "if  the  property  is  a  firearm."  Formerly,  the  Class  H  felony 
penalty  applied  only  if  the  value  of  the  property  exceeded  $5,000.  The  Committee  has  concluded  that 
addressing  these  penalty-increasing  facts  by  submitting  a  special  question  is  the  most  efficient  approach. 

12.  Harris  v.  Cameron.  81  Wis.  239.  51  N.W.  437  ( 18921. 

13.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State.  275  Wis.  104, 
81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it  determines  the 
range  of  permissible  penalties  and  should  be  established  "beyond  a  reasonable  doubt."  The  Committee 
concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to  value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session.  The 
amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1,  2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1,  2003].  The  revised  penalties  are  as  follows: 

-  if  the  value  of  the  property  does  not  exceed  $2,500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony;  and, 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I  and  Class  H  felonies; 
it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one  question  may  be 
presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for  example,  that  the 
value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be  submitted.  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 

14.  This  is  based  on  the  definition  provided  in  §  943.20(2)(d).  See  note  9,  Wis  Jl-Criminal  1441. 
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1485  FRAUDULENT  WRITINGS:  FALSIFYING  A  CORPORATE  RECORD  — 

§  943.39(1) 

Statutory  Definition  of  the  Crime 

Subsection  943.39(1)  of  the  Wisconsin  Criminal  Code  is  violated  by  (a  director)  (an 
officer)  (a  manager)  (an  agent)  (an  employee)  of  a  (corporation)  (limited  liability  company) 
who,  with  intent  to  injure  or  defraud,  CHOOSE  ONE  OF  THE  FOLLOWING1 

[falsifies  a  (record)  (account)  (document)  belonging  to  the  (corporation)  (limited  liability 
company)  by  (alteration)  (false  entry)  (omission).] 

[(makes)  (circulates)  (publishes)  a  written  statement  regarding  the  (corporation)  (limited 
liability  company)  which  the  defendant  knew  was  false]. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  (a  director)  (an  officer)  (a  manager)  (an  agent)  (an  employee) 
of  a  (corporation)  (limited  liability  company).2 

2.  The  defendant  CHOOSE  ONE  OF  THE  FOLLOWING: 

[falsified  any  (record)  (account)  (document)  belonging  to  the  (corporation) 
(limited  liability  company).  An  item  may  be  falsified  by  altering  it,  by  making  a 
false  entry  on  it,  or  by  omitting  something  that  should  be  included.] 
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[(made)  (circulated)  (published)  a  written  statement  regarding  the  (corporation) 
(limited  liability  company)  which  the  defendant  knew  was  false]. 

3.  The  defendant  acted  with  intent  to  (injure)  (defraud).3 

["Intent  to  injure"  means  that  the  defendant  intended  to  cause  harm  of  any  kind.] 
["Intent  to  defraud"  means  that  the  defendant  intended  to  obtain  property  that 
(he)  (she)  was  not  entitled  to  receive.]4 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at 
all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1485  was  originally  published  in  2001.  This  revision  updated  footnote  3  and  was 
approved  by  the  Committee  in  October  2003. 

This  instruction  is  drafted  for  violations  of  sub.  ( 1 )  of  §  943 .39.  For  violations  of  sub.  (2)  of  that  statute, 
see  Wis  Jl-Criminal  1486,  Fraudulent  Writings:  Obtaining  A  Signature  By  Means  of  Deceit.  There  is  no 
uniform  instruction  for  violations  of  §  943.39(3),  which  prohibits  making  a  false  written  statement  with 
knowledge  that  it  is  false  and  with  intent  that  it  shall  ultimately  appear  to  have  been  signed  under  oath. 

1 .  One  of  the  two  alternatives  in  brackets  should  be  selected.  They  state  the  two  different  ways  of 
violating  §  943.39(1). 
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2.  One  of  the  two  alternatives  in  brackets  should  be  selected.  They  paraphrase  the  two  different  ways 
of  violating  §  943.39(1). 

3.  The  offense  is  defined  as  engaging  in  one  of  the  prohibited  acts  "with  intent  to  injure  or  defraud." 
The  instruction  puts  the  alternative  intents  in  parentheses  on  the  assumption  that  one  or  the  other  is  likely 
to  be  supported  by  the  evidence.  However,  the  Committee  concluded  that  it  would  be  permissible  to  instruct 
on  both  types  of  intent,  if  supported  by  the  evidence,  and  that  jury  agreement  on  the  intent  involved  would 
not  be  required.  In  State  v.  Norman.  2003  WI 72,  262  Wis.2d  506,  664  N.  W.2d  97,  the  Wisconsin  Supreme 
Court  noted  that  the  Committee's  conclusion  does  not  "provide  persuasive  authority"  on  the  jury  agreement 
issue  because  it  did  not  reflect  a  complete  analysis.  Id,  at  footnote  5 1 .  The  proper  method  for  a  complete 
analysis  is  set  forth  in  Norman  at  YJ  59-64.  Also  see  Wis  JI-Criminal  517,  Jury  Agreement  .  .  .  ,  which 
collects  the  Wisconsin  appellate  decisions  which  have  addressed  the  issue  under  specific  statutes. 

4.  The  definition  of  "intent  to  defraud"  is  based  on  the  one  used  in  Wis  JI-Criminal  1491,  Forgery  (By 
Making  Or  Altering  A  Check).  See  footnote  5  in  that  instruction,  indicating  that  intent  to  defraud  is  "a  term 
whose  meaning  varies  according  to  the  context  in  which  it  is  used." 
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1486  FRAUDULENT  WRITINGS:  OBTAINING  A  SIGNATURE  BY  MEANS 
OF  DECEIT  -  §  943.39(2) 

Statutory  Definition  of  the  Crime 

Subsection  943.39(2)  of  the  Wisconsin  Criminal  Code  is  violated  by  one  who,  with 
intent  to  injure  or  defraud,  and  by  means  of  deceit,  obtains  a  signature  to  a  writing  by  which 
legal  rights  or  obligations  are  created  or  transferred.1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  obtained  a  signature  to  a  writing  by  means  of  deceit. 

["By  means  of  deceit"  requires  that  the  defendant  obtained  a  signature  by 
(making  a  false  statement)  (giving  a  false  impression).]2 

2.  The  writing  was  one  by  which  legal  rights  or  obligations  are  created  or  transferred.3 

3.  The  defendant  acted  with  intent  to  (injure)  (defraud).4 

["Intent  to  injure"  means  that  the  defendant  intended  to  cause  harm  of  any  kind.] 

["Intent  to  defraud"  means  that  the  defendant  intended  to  obtain  property  that 
(he)  (she)  was  not  entitled  to  receive.]5 
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Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1486  was  approved  by  the  Committee  in  October  2000. 

This  instruction  is  drafted  for  violations  of  sub.  (2)  of  §  943.39.  For  violations  of  sub.  (1)  of  that  statute, 
see  Wis  Jl-Criminal  1485,  Fraudulent  Writings:  Falsifying  a  Corporate  Record.  There  is  no  uniform 
instruction  for  violations  of  §  943.39(3),  which  prohibits  making  a  false  written  statement  with  knowledge 
that  it  is  false  and  with  intent  that  it  shall  ultimately  appear  to  have  been  signed  under  oath. 

1.  The  instruction  uses  the  phrase  "writing  by  which  legal  rights  or  obligations  are  created  or 
transferred"  in  place  of  the  statute's  "writing  which  is  the  subject  of  forgery  under  s.  943.38(1)."  The  phrase 
used  is  the  most  general  part  of  the  definition  of  writings  that  can  be  the  subject  of  forgery  under  §  943 .3  8(  1 ). 
The  other  options:  "any  writing  commonly  relied  upon  in  business  or  commercial  transactions  as  evidence 
of  debt  or  property  rights"  [sub.  (l)(a)];  "a  public  record  or  a  certified  or  authenticated  copy  thereof'  [sub. 
(l)(b)];  "an  official  authentication  or  certification  of  a  copy  of  a  public  record"  [sub.  (1  )(c)];  and  "an  official 
return  or  certificate  entitled  to  be  received  as  evidence  of  its  contents"  [sub.  (l)(d)]. 

2.  The  definition  of  "by  means  of  deceit"  was  developed  by  the  Committee  after  research  indicated 
that  there  is  no  direct  Wisconsin  authority  interpreting  the  term  as  used  in  §  943.39(2).  The  statute  was 
created  in  the  1956  Criminal  Code  revision,  recodifying  the  offense  previously  found  in  §  343.25.  The 
revision  substituted  "by  means  of  deceit"  for  "by  privy  or  false  token"  that  formerly  appeared  in  §  343.25. 

The  term  "deceit"  is  used  in  at  least  one  other  Criminal  Code  statute—  §  940.3  l(l)(c),  Kidnapping  by 
deceit.  State  v.  Dalton.  98  Wis.2d  725,  298  N.W.2d  398  (Ct.  App.  1980).  Dalton  appealed  his  conviction, 
claiming  that  he  could  not  be  convicted  absent  proof  of  express  or  implied  misrepresentations.  The  court 
rejected  his  argument,  holding  that  the  use  of  "deceit,"  without  further  statutory  definition  show  legislative 
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intent  to  avoid  limiting  it  to  express  or  implied  misrepresentations.  Rather,  the  legislature  intended  to 
proscribe  "wily  and  cunning  stratagems  that  are  contrived  to  delude  the  victim  and  conceal  the  violator's 
intent  to  effectuate  the  crime"  of  kidnapping.  98  Wis.2d  725,  741. 

At  common  law,  "deceit"  was  generally  used  as  an  equivalent  of  "fraud"  and  typically  had  the  following 
elements:  a  false  representation;  made  with  intent  to  induce  another  to  act;  relied  on  by  another  person;  to 
the  damage  of  that  person.  In  general,  see  Wis  Jl-Civil  2401  and  cases  cited  therein.  Also  see  37  Am.  Jur. 2d 
Fraud  and  Deceit  (1968).  As  to  the  false  representation  aspect,  the  common  law  typically  included  not  only 
false  statements  but  also  the  suppression  of  facts  by  one  who  had  a  duty  to  disclose  them.  The  elements  of 
the  common  law  concept  overlap  with  or  are  covered  by  other  elements  of  the  crime  defined  in  §  943.39(2): 
"made  with  intent  to  induce  another  to  act"  is  covered  by  the  intent  to  injure  or  defraud  element;  "relied  on 
by  another  person"  is  covered  by  the  requirement  that  a  signature  be  obtained  "by  means  of'  deceit;  "to  the 
damage  of  that  person"  is  covered  by  the  statute's  recognition  that  obtaining  a  signature  on  the  required  type 
of  document  is  criminal  conduct. 

This  leaves  little  more  than  using  a  false  representation  or  other  deceptive  practice.  The  Committee 
concluded  the  two  alternatives  in  parentheses  adequately  cover  the  likely  application  of  "by  means  of  deceit." 
Gamer,  A  Dictionary  of  Modem  Legal  Usage.  2d  Edition  (Oxford  University  Press  1995),  defines  deceit  as 
the  "act  of  giving  a  false  impression." 

3.  The  instruction  uses  the  phrase  "writing  by  which  legal  rights  or  obligations  are  created  or 
transferred"  in  place  of  the  statute's  "writing  which  is  the  subject  of  forgery  under  s.  943.38(1)."  The  phrase 
used  is  the  most  general  part  of  the  definition  of  writings  that  can  be  the  subject  of  forgery  under  §  943 .38(1). 
The  other  options  are  set  forth  in  note  1 ,  supra. 

This  element  does  not  require  proof  of  a  forgery;  it  requires  only  that  the  writing  be  one  which,  if  falsely 
made,  could  be  the  basis  for  a  forgery  prosecution  under  §  943.38(1).  State  v.  Weister.  125  Wis. 2d  54,  58, 
370N.W.2d  278  (Ct.  App.  1985).  Weister  involved  obtaining  a  Shopko  employee's  signature  on  refund  slips 
relating  to  shoplifted  merchandise. 

4.  The  offense  is  defined  as  engaging  in  one  of  the  prohibited  acts  "with  intent  to  injure  or  defraud." 
The  instruction  puts  the  alternative  intents  in  parentheses  on  the  assumption  that  one  or  the  other  is  likely  to 
apply.  However,  the  Committee  concluded  that  it  would  be  permissible  to  instruct  on  both  types  of  intent 
and  that  jury  agreement  on  the  intent  involved  would  not  be  required.  The  Wisconsin  Supreme  Court  has 
reached  that  conclusion  with  offenses  under  §  948.07,  Child  enticement.  State  v.  Derango.  2000  WI  89,  236 
Wis.2d  721,  613  N.W.2d  833. 

5.  The  definition  of  "intent  to  defraud"  is  based  on  the  one  used  in  Wis  JI-Criminal  1491,  Forgery  (By 
Making  Or  Altering  A  Check).  See  footnote  5  in  that  instruction,  indicating  that  intent  to  defraud  is  "a  term 
whose  meaning  varies  according  to  the  context  in  which  it  is  used." 
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1488  POSSESSION  OF  PROPERTY  WITH  ALTERED  IDENTIFICATION 
MARKS  —  §  943.37(3) 

Statutory  Definition  of  the  Crime 

Possession  of  property  with  altered  identification  marks,  as  defined  in  §  943.37(3)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  possesses  any  personal  property  with 
knowledge  that  the  manufacturer's  identification  number  has  been  removed  or  altered  and 
with  intent  to  prevent  the  identification  of  the  property. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  personal  property.1 

"Possessed"  means  that  the  defendant  knowingly2  had  the  property  under  (his) 
(her)  actual  physical  control.3 

2.  The  defendant  possessed  personal  property  on  which  the  manufacturer's 
identification  number  had  been  removed  or  altered. 

3.  The  defendant  knew4  that  the  manufacturer's  identification  number  had  been 
removed  or  altered.5 

4.  The  defendant  intended6  to  prevent  the  identification  of  the  property. 
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[ADD  THE  FOLLOWING  IF  THERE  IS  EVIDENCE  THAT  THE  DEFENDANT 

POSSESSED  TWO  OR  MORE  SIMILAR  ITEMS  OF  PERSONAL  PROPERTY  WITH 

THE  MANUFACTURER’S  IDENTIFICATION  NUMBER  ALTERED  OR 

REMOVED:7] 

[Evidence  has  been  received  that  the  defendant  possessed  similar8  items  of  personal 
property  with  the  manufacturer's  identification  number  altered  or  removed.  If  you  are 
satisfied  beyond  a  reasonable  doubt  that  the  defendant  did  possess  similar  items  with  the 
manufacturer's  identification  numbers  altered  or  removed,  you  may  find  from  that  fact  alone 
that  the  defendant  knew  that  the  numbers  had  been  altered  or  removed  and  that  he  intended 
to  prevent  the  identification  of  the  property.  But  you  are  not  required  to  do  so.  You  are  the 
sole  judges  of  the  facts,  and  you  must  not  find  that  the  defendant  knew  the  identification 
numbers  had  been  altered  or  removed  or  that  the  defendant  intended  to  prevent  the 
identification  of  the  property  unless  you  are  so  satisfied  beyond  a  reasonable  doubt  from  all 
the  evidence  in  the  case.] 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  or  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  or  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1488  was  originally  published  in  1990.  This  revision  was  approved  by  the  Committee 
in  April  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

Section  943.37  has  four  subsections.  This  instruction  is  drafted  for  one  of  the  two  offenses  defined  in 
subsec.  (3),  which  the  Committee  concluded  was  likely  to  be  the  most  common  type  of  offense.  The  crime 
is  a  Class  A  misdemeanor. 

1.  The  Committee  does  not  believe  it  is  necessary  to  define  "personal  property"  for  the  jury.  A 
definition  of  the  term  is  provided  in  §  990.01(27): 

"Personal  property"  includes  money,  goods,  chattels,  things  in  action,  evidences  of  debt  and 
energy. 

2.  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  1 92  Wis.2d  4 1 4, 4 1 8,  2 1 2  N.W.2d  664  ( 1 927);  Doscherv.  State.  1 94  Wis.  67,  69,  2 1 4 
N.W.  359  (1927). 

3.  The  definition  of  "possess"  is  that  found  in  Wis  Jl-Criminal  920  and  requires  "actual  physical 
control."  That  instruction  also  contains  additional  optional  paragraphs  for  use  where  the  object  is  not  in  the 
physical  possession  of  the  defendant  or  where  possession  is  shared  with  another. 

4.  Section  939.23(2)  provides  that  "know"  requires  only  that  the  defendant  believes  that  the  specified 
fact  exists. 

5.  Section  943.37(3)  provides  a  "prima  facie  evidence"  provision  relating  to  the  knowledge  element. 
See  the  text  of  the  instruction  at  note  7,  below. 

6.  If  further  definition  of  "intent"  is  necessary,  defining  intent  as  "mental  purpose"  is  most  likely  to 
be  accurate  in  the  context  of  this  offense.  See  Wis  Jl-Criminal  923A  and  923B  for  complete  discussion  of 
the  definition  of  "with  intent  to"  under  §  939.23(4). 

7.  Section  943.37(3)  provides  that  "[possession  of  two  or  more  similar  items  of  personal  property 
with  the  manufacturer's  identification  number  altered  or  removed  is  prima  facie  evidence  of  knowledge  of 
the  alteration  or  removal  and  of  an  intent  to  prevent  identification  of  the  property."  The  bracketed  paragraph 
which  follows  in  the  instruction  attempts  to  implement  this  provision  in  the  manner  required  by  §  903.03  of 
the  Wis.  Rules  of  Evidence,  which  applies  to  instructions  on  presumptions,  inferences,  and  prima  facie  cases. 
See  Wis  Jl-Criminal  225  for  an  explanation  of  the  Committee's  approach  to  these  provisions.  Especially  note 
the  two  cautions  discussed  in  the  Comment  to  Wis  Jl-Criminal  225:  (1)  the  instruction  should  not  be  given 
unless  the  evidence,  as  a  whole,  would  allow  the  jury  to  be  satisfied  beyond  a  reasonable  doubt  that  the 
ultimate  fact  (here,  knowledge  and  intent)  exists;  and  (2)  no  instruction  should  be  given  in  a  particular  case 
unless,  based  on  the  facts  of  that  case,  the  presumed  fact  (here,  knowledge  and  intent)  is  "more  likely  than 
not"  to  follow  from  the  basic  fact  (here,  possession  of  two  or  more  similar  items  with  identification  numbers 
altered  or  removed). 

The  prima  facie  evidence  provision  is  essentially  the  same  as  one  found  in  the  1953  Draft  of  the 
Criminal  Code  in  §  343.3 1 .  The  comment  to  that  section  described  its  purpose  as  follows: 
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In  subsection  (2)  possession  of  2  or  more  similar  items  of  personal  property  with  the  identification 
marks  altered  or  removed  is  prima  facie  evidence  of  knowledge  that  this  has  been  done  and  of  an  intent 
to  prevent  identification  of  the  property.  While  a  person  may  innocently  have  a  refrigerator  in  his  home 
with  the  serial  number  removed,  there  is  an  inference  that  a  car  dealer,  who  has  a  number  of  cars  with 
the  motor  numbers  filed  off,  is  selling  stolen  cars. 

1953  Legislative  Council  Report  on  the  Criminal  Code,  p.  129. 

8.  In  State  v.  Hamilton.  146  Wis.2d  426,  432  N.W.2d  108  (Ct.  App.  1988),  the  court  found  that  the 
word  "similar"  in  §  943.37(3)  "can  be  understood  in  different  ways  by  reasonable  people  and  that  the  statute 
is  therefore  ambiguous."  The  court  then  went  on  to  define  it:  ". . .  within  the  context  of  sec.  943.37(3),  items 
must  be  comparable,  substantially  alike  or  capable  of  standing  in  the  place  of  the  other  before  they  are 
similar."  146  Wis. 2d  426,  433. 
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1491  FORGERY  (BY  MAKING  OR  ALTERING  A  CHECK)  —  §  943.38(1) 

Statutory  Definition  of  the  Crime 

Forgery,  as  defined  in  §  943.38(1)  of  the  Criminal  Code  of  Wisconsin,  is  committed  by 
one  who  with  intent  to  defraud  falsely  makes  or  alters  a  writing  or  object  whereby  legal  rights 
or  obligations  are  created  or  transferred  so  that  it  purports  to  have  been  made  (by  another) 
(at  another  time)  (with  different  provisions)  (by  authority  of  one  who  did  not  give  such 
authority). 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  document  in  this  case  was  a  writing  by  which  legal  rights  or  obligations  are 
created  or  transferred.1  A  bank  check  is  such  a  writing.2 

2.  The  defendant  falsely  [(made)  (altered)]  [(the  check)  (an  endorsement  on  the 
check).]3 

The  (check)  (endorsement)  must  have  been  falsely  (made)  (altered)  to  appear  to 
have  been  made  (by  another  person)  (at  another  time)  (with  different  terms)  (by 
authority  of  someone  who  did  not  give  such  authority).4 
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3 .  The  defendant  falsely  [(made)  (altered)]  [(a  check)  (an  endorsement)]  with  intent  to 
defraud. 

"Intent  to  defraud"  means  that  the  defendant  had  the  purpose  to  obtain  property 
that  (he)  (she)  was  not  entitled  to  receive.5 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  forgery  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1491  was  originally  published  in  1966  and  revised  in  1991.  This  revision  was  approved 
by  the  Committee  in  April  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the 
text. 


Under  §  943.38(1)  and  (2),  three  forms  of  conduct  are  made  felonies:  the  forging  of  a  writing  or  object 
(Wis  Jl-Criminal  1491),  the  uttering  of  a  forged  writing  or  object  (Wis  Jl-Criminal  1492),  and  the  possession 
of  a  forged  writing  or  object  with  intent  to  utter  (Wis  Jl-Criminal  1493).  Though  these  forms  of  conduct  are 
distinct,  they  constitute  only  one  offense,  so  that  the  person  who  both  forges  and  utters  an  instrument  is 
punishable  for  but  one  offense.  State  v.  Nichols.  7  Wis. 2d  126,  95  N.W.2d  765  (1959),  cited  in  Little  v. 
State.  85  Wis.2d  558,  562,  271  N.W.2d  105  (1978). 

While  the  forgeiy  statute  and  the  statute  defining  credit  card  crimes  (§  943.41)  overlap,  they  are  not 
identical  and  have  different  elements.  The  existence  of  the  credit  card  crime  statute  does  not  impliedly  repeal 
the  forgery  statute  nor  does  it  deny  equal  protection  to  those  who  are  charged  with  forgery  for  writing 
another's  name  on  a  credit  card  slip.  Mack  v.  State.  93  Wis.2d  287,  286  N.W.2d  563  (1980). 
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A  factual  basis  for  guilty  pleas  to  charges  of  forgery  under  §  943.38(1)  was  provided  by  evidence  that 
the  defendant  opened  checking  accounts  under  a  false  name  and  issued  worthless  checks  under  that  false 
name.  State  v.  Mata.  2001  WI  App  184,  247  Wis.2d  1,  632  N.W.2d  872. 

1.  The  instruction  is  drafted  for  cases  involving  a  "writing"  (and  is  further  limited  to  "checks,"  see 
note  2).  But  the  forgery  statute  applies  to  a  variety  of  items,  defined  in  §  943.38(l)(a)  as  follows: 

A  writing  or  object  whereby  legal  rights  or  obligations  are  created,  terminated  or  transferred, 
or  any  writing  commonly  relied  upon  in  business  or  commercial  transactions  as  evidence  of 
debt  or  property  rights. 

Other  public  records  and  copies  or  authentications  of  public  records  are  also  included,  see  subsecs.  ( 1  )(b)-(d). 
This  approach  was  intended  to  adopt  a  functional  definition  of  what  instruments  could  be  forged,  replacing 
a  detailed  list  of  writings  in  the  original  forgery  statute,  sec.  343.56,  1953  Stats.  State  v.  Davis.  105  Wis.2d 
690, 694-95, 3 1 4  N.  W.2d  907  (Ct.  App.  1981).  Davis  held  that  a  receipt  evidencing  payment  for  a  magazine 
subscription  is  a  "writing"  under  the  current  statute.  While  the  writing  must  be  one  that  is  commonly  relied 
upon  in  business,  forgery  does  not  require  that  any  specific  person  rely  on  the  genuineness  of  the  writing. 
Davis.  105  Wis.2d  690,  698. 

2.  Since  bank  checks  are  the  writings  used  in  most  forgery  cases,  the  rest  of  the  uniform  instruction 
uses  only  the  term  "check."  If  the  offense  involved  a  different  kind  of  writing  or  an  "object,"  the  Committee 
suggests  naming  the  writing  or  object  and  using  that  name  whenever  "check"  appears  in  the  instruction. 
Whether  a  particular  writing  or  object  is  one  by  which  "legal  rights  or  obligations  are  created  or  transferred" 
is  a  question  of  fact  for  the  jury  to  determine.  Where  the  law  establishes  that  a  particular  writing  or  object 
has  that  effect,  it  is  permissible  to  communicate  that  legal  rule  to  the  jury.  With  regard  to  the  definition  of 
"check"  and  other  instruments,  see  §  403.104. 

State  v.  Perry.  215  Wis.2d  690,  631  N.W.2d  651  (1997),  held  that  "Transchecks"  used  by  truckers  for 
unexpected  expenses  are  writings  covered  by  the  forgery  statute. 

3.  A  forged  endorsement  of  a  check  constitutes  forgery.  37  C.J.S.  Forgery,  §  34.  Federal  forgery 
statutes  referring  to  falsely  making  or  altering  any  writing  have  been  interpreted  as  covering  the  forgery  of 
an  endorsement.  See,  for  example,  United  States  v.  Henderson.  298  F.2d  522  (7th  Cir.  1962),  citing  Prussian 
v.  United  States.  282  U.S.  675  (1931). 

4.  The  second  element  combines  what  might  be  separated  into  two  elements:  the  requirement  that 
the  writing  be  falsely  made  or  altered  and  the  requirement  that  the  altered  writing  purport  to  have  been  made 
by  another  or  with  different  terms,  etc.  In  the  Committee's  judgment,  this  is  a  single  concept.  The 
alternatives  following  "purports"  describe  specifically  the  necessary  effects  of  the  false  making  or  altering. 
This  analysis  is  supported  by  the  legislative  history.  What  is  now  §  943.38  was  drafted  as  part  of  the  1950 
and  1953  revisions  of  the  Criminal  Code.  The  1950  draft  did  not  include  the  word  "falsely,"  explaining  that 
the  term  "false  making" 

...  is  not  used  here  because  it  raises  the  problem  of  what  is  a  false  making.  Instead  the 
subsection  describes  just  what  effect  the  making  or  alteration  must  have  in  order  to  be  a 
forgery.  The  writing  must  be  made  or  altered  so  that  it  purports  to  have  been  made  by 
another,  at  another  time,  with  different  terms,  or  by  authority  of  one  who  did  not  give  such 
authority. 
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1950  Report  on  the  Criminal  Code,  p.  105. 

The  1953  draft  used  the  same  construction,  but  "falsely"  was  added  before  the  statute  was  enacted. 
Thus,  "falsely"  must  be  retained  as  part  of  the  definition  of  the  offense  but  in  the  Committee's  judgment 
should  be  defined  in  terms  of  the  more  specific  ways  in  which  it  must  affect  the  document. 

Examples  of  the  kinds  of  conduct  covered  are  given  in  the  Volume  V,  1953  Judiciary  Committee  Report 
on  the  Criminal  Code,  p.  131  (Wis.  Legislative  Council,  February  1953). 

Signing  a  check  with  another's  name  (an  example  of  making  a  writing  purporting  to  have  been 
made  by  another);  raising  a  check  (an  example  of  making  a  writing  purporting  to  have  been 
made  with  different  terms);  filling  in  blanks  over  the  signature  of  another  either  without 
authority  or  with  unauthorized  terms  (an  example  of  making  a  writing  appearing  to  have  been 
made  by  authority  of  one  who  did  not  give  such  authority). 

"Falsely  made"  does  not  apply  to  writing  someone  else's  name  as  the  payer  on  a  postal  money  order. 
"Wisconsin  requires  that  a  false  making  must  relate  to  the  genuineness  of  execution  of  a  document,  not  to 
the  genuineness  of  its  contents."  State  v.  Entringer.  2001  W1  App  157,  246  Wis.2d  851,  631  N.W.2d  651. 

5.  "Intent  to  defraud"  is  a  term  whose  meaning  varies  according  to  the  context  in  which  it  is  used. 
1953  Report  on  the  Criminal  Code,  page  130,  citing  United  States  v.  Cohn.  270  U.S.  330  (1925).  The 
Committee  concluded  that  the  most  understandable  explanation  of  "intent  to  defraud"  in  the  context  of  the 
typical  forgery  case  is  "the  purpose  to  obtain  property  he  or  she  was  not  entitled  to  receive."  However,  the 
concept  is  substantially  broader,  as  explained  in  the  1953  Report: 

In  the  context  of  this  section,  "intent  to  defraud"  means  an  intent  either  to  obtain  property 
from  another  or  to  cause  him  to  do  some  act  or  refrain  from  some  act  in  reliance  on  the 
writing  or  object  being  genuine.  For  example,  if  someone  signs  another's  name  to  a 
nomination  petition  intending  that  the  officials  believe  it  is  a  genuine  one  and  count  it  in  the 
number  necessary  to  nominate  a  candidate,  he  does  not  intend  to  steal  from  the  officials;  but 
there  would  be  no  question  that  he  intended  that  they  be  deceived  and  act  on  that  signature. 

In  defining  intent  to  defraud  solely  in  terms  of  "purpose,"  the  instruction  uses  only  one  of  the  two 
alternative  definitions  of  "intent"  provided  in  §  939.23(4).  The  other  alternative,  "or  is  aware  that  his  or  her 
conduct  is  practically  certain  to  cause  that  result"  could  be  used  if  raised  by  the  facts  of  a  particular  case. 
See  Wis  Jl-Criminal  923A  and  923B  for  further  discussion  of  the  definition  of  intent. 

The  sufficiency  of  the  evidence  on  intent  to  defraud  is  discussed  in  State  v.  Christopherson.  36  Wis.2d 
574,  153  N.W.2d  631  (1967). 
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1492  UTTERING  A  FORGED  WRITING  (CHECK)  —  §  943.38(2) 

Statutory  Definition  of  the  Crime 

Uttering  a  forged  writing,  defined  in  §  943.38(2)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  utters  as  genuine  a  forged  writing  or  object  by  which  legal  rights  or 
obligations  are  created  or  transferred,  knowing  that  the  writing  or  object  was  falsely  made 
or  altered. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  document  in  this  case  was  a  writing1  by  which  legal  rights  or  obligations  are 
created  or  transferred. 

(A  bank  check)  (An  endorsement  on  a  bank  check)  is  such  a  writing.2 

2.  The  (check)  (endorsement)  was  forged,  that  is,  falsely  (made)  (altered). 

The  check  must  have  been  falsely  (made)  (altered)  to  appear  to  have  been  made 
(by  another  person)  (at  another  time)  (with  different  terms)  (by  authority  of  someone 
who  really  did  not  give  such  authority).3 

3.  The  (check)  (endorsement)  was  uttered  as  genuine  by  the  defendant. 
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"To  utter  (a  check)  (an  endorsement)  as  genuine"  simply  means  that  the  check 
is  presented  for  payment  (or  cashed)  with  the  representation  that  the  (check) 
(endorsement)  is  genuine.4 

4.  The  defendant  knew  the  (check)  (endorsement)  was  falsely  (made)  (altered)  at  the 
time  it  was  presented.5 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  uttering  a  forged 
writing  have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1492  was  originally  published  in  1980  and  revised  in  1985  and  1995.  This  revision  was 
approved  by  the  Committee  in  April  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes 
to  the  text. 

Under  §  943.38(1)  and  (2),  three  forms  of  conduct  are  made  felonies:  the  forging  of  a  writing  or  object 
(Wis  Jl-Criminal  1491),  the  possession  of  a  forged  writing  or  object  with  intent  to  utter  (Wis  Jl-Criminal 
1493),  and  the  uttering  of  a  forged  writing  or  object  (Wis  Jl-Criminal  1492).  Though  these  forms  of  conduct 
are  distinct,  they  constitute  only  one  offense,  so  that  the  person  who  both  forges  and  utters  an  instrument  is 
punishable  for  but  one  offense.  State  v.  Nichols.  7  Wis. 2d  126,  95  N.W.2d  765  (1959),  cited  in  Little  v. 
State.  85  Wis.2d  558,  562,  271  N.W.2d  105  (1978). 

1.  The  instruction  has  been  drafted  using  "writing"  only.  If  the  offense  involved  an  "object,"  the 
Committee  suggests  naming  the  object  and  using  that  name  in  the  instruction  in  place  of  "writing"  and 
"check." 
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2.  Since  bank  checks  are  the  writings  used  in  most  forgery  cases,  the  rest  of  the  uniform  instruction 
uses  only  the  term  "check."  If  the  offense  involved  a  different  kind  of  writing  or  an  "object,"  the  Committee 
suggests  naming  the  writing  or  object  and  using  that  name  whenever  "check"  appears  in  the  instruction. 
Whether  a  particular  writing  or  object  is  one  by  which  "legal  rights  or  obligations  are  created  or  transferred" 
is  a  question  of  fact  for  the  jury  to  determine.  Where  the  law  establishes  that  a  particular  writing  or  object 
has  that  effect,  it  is  permissible  to  communicate  that  legal  rule  to  the  jury.  With  regard  to  the  definition  of 
"check"  and  other  instruments,  see  §  403.104. 

State  v.  Perry.  215  Wis.2d  690,  631  N.W.2d  651  (1997),  held  that  "Transchecks"  used  by  truckers  for 
unexpected  expenses  are  writings  covered  by  the  forgery  statute. 

3 .  Examples  of  the  kinds  of  conduct  covered  are  given  in  the  Vol.  V  1953  Judiciary  Committee  Report 
on  the  Criminal  Code.  Wisconsin  Legislative  Council,  page  131  (February  1953): 

Signing  a  check  with  another's  name  (an  example  of  making  a  writing  purporting  to  have  been 
made  by  another);  raising  a  check  (an  example  of  making  a  writing  purporting  to  have  been  made 
with  different  terms);  filling  in  blanks  over  the  signature  of  another  either  without  authority  or  with 
unauthorized  terms  (an  example  of  making  a  writing  appearing  to  have  been  made  by  authority  of 
one  who  did  not  give  such  authority). 

The  fact  that  the  writing  is  nonnegotiable  is  immaterial.  The  absence  of  the  maker's  signature  may  mean 
the  check  is  not  a  negotiable  instrument,  but  presenting  such  a  check  for  payment  may  constitute  uttering  a 
forged  writing.  See  State  v.  Machon.  1 12  Wis.2d  47,  331  N.W.2d  665  (Ct.  App.  1983). 

"Falsely  made"  does  not  apply  to  writing  someone  else's  name  as  the  payer  on  a  postal  money  order. 
"Wisconsin  requires  that  a  false  making  must  relate  to  the  genuineness  of  execution  of  a  document,  not  to 
the  genuineness  of  its  contents."  State  v.  Entringer.  2001  WI  App  157,  246  Wis.2d  851,  631  N.W.2d  651. 

4.  "The  virtually  universal  rule  is  that  'a  forged  instrument  is  uttered  when  it  is  offered  as  genuine  by 
words  or  conduct  indicating  that  it  is  genuine,  without  regard  to  whether  it  is  accepted.'  2  Wharton's  Criminal 
Law  and  Procedure.  §  650,  p.  441  (1957)."  Little  v.  State.  85  Wis.2d  558,  564,  271  N.W.2d  105  (1978). 

Depositing  a  forged  check  via  an  automated  teller  machine  is  "uttering,"  since  it  "introduced  the  forged 
check  into  the  stream  of  financial  commerce."  State  v.  Tolliver.  149  Wis.2d  166, 440N.W.2d  571  (Ct.  App. 
1989). 

5.  The  Committee  concluded  that  "intent  to  defraud"  is  not  a  statutorily-required  element  for  a 
violation  of  sec.  943.38(2).  Knowledge  that  the  writing  is  forged  and  uttering  it  (or  possessing  it  with  intent 
to  utter)  is  all  that  is  required.  The  clearest  support  for  this  conclusion  is  the  statutory  language  itself: 
"intent  to  defraud"  appears  in  subsecs.  (1)  and  (3),  but  not  in  (2).  This  difference  between  the  subsections 
appears  to  be  intentional:  the  parallel  section  in  the  1953  draft  of  the  proposed  Criminal  Code  had  "intent 
to  defraud"  as  an  element;  as  enacted  in  1955,  that  element  had  been  eliminated  and  the  statute  read 
essentially  as  it  does  today.  (The  1953  version  is  found  in  the  1953  Report  On  The  Criminal  Code. 
Wisconsin  Legislative  Council,  1953;  the  Code  was  enacted  as  Chapter  696,  Laws  of  1955.) 

The  interpretation  in  the  instruction  is  consistent  with  a  policy  of  penalizing  those  who  introduce  forged 
writings  into  the  stream  of  commerce,  which  the  Committee  concluded  is  the  likely  purpose  of  sec. 
943.38(2). 
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1493  POSSESSION  OF  A  FORGED  WRITING  (CHECK)  WITH  INTENT  TO 
UTTER  — §943.38(2) 

Statutory  Definition  of  the  Crime 

Possession  of  a  forged  writing  with  intent  to  utter,  as  defined  in  §  943.38(2)  of  the 
Criminal  Code  of  Wisconsin,  is  committed  by  one  who  possesses  a  writing  or  object  by 
which  legal  rights  or  obligations  are  created  or  transferred  with  intent  to  utter  it  as  false  or 
as  genuine  with  knowledge  that  the  writing  or  object  has  been  falsely  made  or  altered. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  a  writing.1 

"Possessed"  means  that  the  defendant  knowingly2  had  actual  physical  control3 
of  the  writing. 

2.  The  writing  was  one  by  which  legal  rights  or  obligations  are  created  or  transferred. 

(A  bank  check)  (An  endorsement  on  a  bank  check)  is  such  a  writing.4 

3.  The  writing  was  falsely  (made)  (altered). 

The  (check)  (endorsement)  must  have  been  falsely  (made)  (altered)  to  appear  to 
have  been  made  (by  another  person)  (at  another  time)  (with  different  terms)  (by 
authority  of  someone  who  really  did  not  give  such  authority).5 
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4.  The  defendant  knew  the  writing  was  falsely  (made)  (altered).6 

5.  The  defendant  intended  to  utter  the  writing. 

(It  is  immaterial  whether  the  defendant  intended  to  utter  the  writing  as  genuine 
or  as  false.)7 

"To  utter"  simply  means  to  (present  it  for  payment)8  (transfer  it  to  another).9 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  or  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1493  was  originally  published  in  1980  and  revised  in  1985,  1987,  and  1995.  This 
revision  was  approved  by  the  Committee  in  April  2008  and  involved  adoption  of  a  new  format  and 
nonsubstantive  changes  to  the  text. 

Under  §  943.38(1)  and  (2),  three  forms  of  conduct  are  made  felonies:  the  forging  of  a  writing  or  object 
(Wis  Jl-Criminal  1491),  the  possession  of  a  forged  writing  or  object  with  intent  to  utter  (Wis 
Jl-Criminal  1493),  and  the  uttering  of  a  forged  writing  or  object  (Wis  Jl-Criminal  1492).  Though  these  forms 
of  conduct  are  distinct,  they  constitute  only  one  offense,  so  that  the  person  who  both  forges  and  utters  an 
instrument  is  punishable  for  but  one  offense.  State  v.  Nichols.  7  Wis. 2d  126,  95  N.W.2d  765  (1959),  cited 
in  Little  v.  State.  85  Wis.2d  558,  562,  271  N.W.2d  105  (1978). 

1.  The  instruction  has  been  drafted  using  "writing"  only.  If  the  offense  involved  an  "object,"  the 
Committee  suggests  naming  the  object  and  using  that  name  in  the  instruction  in  place  of  "writing"  and 
"check." 
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2.  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414, 418, 212  N.W.  664  (1927);  Doscherv.  State.  194  Wis.  67, 69, 214N.W. 
359  (1927). 

3.  The  definition  of  "possess"  is  that  found  in  Wis  Jl-Criminal  920  and  requires  "actual  physical 
control."  That  instruction  also  contains  the  following  optional  paragraphs  for  use  where  the  object  is  not  in 
the  physical  possession  of  the  defendant  or  where  possession  is  shared  with  another: 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 
the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 
person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 
item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in 
criminal  cases,  including  so-called  "constructive  possession." 

4.  Since  bank  checks  are  the  writings  used  in  most  forgery  cases,  the  rest  of  the  uniform  instruction 
uses  only  the  term  "check."  If  the  offense  involved  a  different  kind  of  writing  or  an  "object,"  the  Committee 
suggests  naming  the  writing  or  object  and  using  that  name  whenever  "check"  appears  in  the  instruction. 
Whether  a  particular  writing  or  object  is  one  by  which  "legal  rights  or  obligations  are  created  or  transferred" 
is  a  question  of  fact  for  the  jury  to  determine.  Where  the  law  establishes  that  a  particular  writing  or  object 
has  that  effect,  it  is  permissible  to  communicate  that  legal  rule  to  the  jury.  With  regard  to  the  definition  of 
"check"  and  other  instruments,  see  §  403.104. 

State  v.  Perry.  215  Wis.2d  690,  63 1  N.W.2d  651  (1997),  held  that  "Transchecks"  used  by  truckers  for 
unexpected  expenses  are  writings  covered  by  the  forgery  statute. 

5.  Examples  of  the  kinds  of  conduct  covered  are  given  in  the  Vol.  V  1953  Judiciary  Committee  Report 
on  the  Criminal  Code.  Wisconsin  Legislative  Council,  page  131  (February  1953); 

Signing  a  check  with  another's  name  (an  example  of  making  a  writing  purporting  to  have  been 
made  by  another);  raising  a  check  (an  example  of  making  a  writing  purporting  to  have  been  made 
with  different  terms);  filling  in  blanks  over  the  signature  of  another  either  without  authority  or  with 
unauthorized  terms  (an  example  of  making  a  writing  appearing  to  have  been  made  by  authority  of 
one  who  did  not  give  such  authority). 

The  fact  that  the  writing  is  nonnegotiable  is  immaterial.  The  absence  of  the  maker's  signature  may  mean 
the  check  is  not  a  negotiable  instrument  but  presenting  such  a  check  for  payment  may  constitute  uttering  a 
forged  writing.  See  State  v.  Machon.  1 12  Wis.2d  47,  331  N.W. 2d  665  (Ct.  App.  1983). 

"Falsely  made"  does  not  apply  to  writing  someone  else's  name  as  the  payer  on  a  postal  money  order. 
"Wisconsin  requires  that  a  false  making  must  relate  to  the  genuineness  of  execution  of  a  document,  not  to 
the  genuineness  of  its  contents."  State  v.  Entringer.  2001  WI  App  157,  246  Wis. 2d  851,  631  N.W. 2d  651. 

6.  The  Committee  concluded  that  "intent  to  defraud"  is  not  a  statutorily-required  element  for  a 
violation  of  sec.  943.38(2).  Knowledge  that  the  writing  is  forged  and  uttering  it  (or  possessing  it  with  intent 
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to  utter)  is  all  that  is  required.  The  clearest  support  for  this  conclusion  is  the  statutory  language  itself: 
"Intent  to  defraud"  appears  in  subsecs.  (1)  and  (3),  but  not  in  (2).  This  difference  between  the  subsections 
appears  to  be  intentional:  The  parallel  section  in  the  1953  draft  of  the  proposed  Criminal  Code  had  "intent 
to  defraud"  as  an  element;  as  enacted  in  1955,  that  element  had  been  eliminated  and  the  statute  read 
essentially  as  it  does  today.  (The  1953  version  is  found  in  the  1953  Report  On  The  Criminal  Code. 
Wisconsin  Legislative  Council,  1953;  the  Code  was  enacted  as  Chapter  696,  Laws  of  1955.) 

The  interpretation  in  the  instruction  is  consistent  with  a  policy  of  penalizing  those  who  introduce  forged 
writings  into  the  stream  of  commerce,  which  the  Committee  concluded  is  the  likely  purpose  of  sec. 
943.38(2). 

7.  The  Committee  recommends  that  the  sentence  in  parentheses  be  read  only  when  the  facts  of  the 
case  suggest  that  the  defendant  possessed  the  forged  writing  with  intent  to  utter  it  as  false.  One  example  of 
such  possession  would  be  the  "middleman"  who  passes  forged  checks  to  others  who  utter  them  as  genuine. 
The  middleman  possesses  the  writings  with  intent  to  utter  as  false. 

Section  943.38(2)  prohibits  the  possession  of  a  forged  writing  "with  intent  to  utter  as  false  or  as 
genuine."  (Emphasis  added.)  The  reason  for  drafting  the  statute  in  this  way  is  explained  in  the  1953 
Judiciary  Committee  Report  on  the  Criminal  Code,  at  page  131:  "The  phrase  to  'utter  as  true  or  false'  does 
away  with  the  necessity  of  proving  that  the  actor  possessed  the  forged  article  with  intent  to  utter  it  as  true." 

Thus,  there  are  two  aspects  to  the  mental  purpose  of  the  possessor  of  a  forged  writing  under  this  statute: 
( 1 )  the  possessor  must  have  the  intent  to  utter  the  writing — to  pass  it  along  to  someone  else;  but  (2)  whether 
or  not  the  possessor  intends  to  pass  the  writing  along  as  a  false  writing  or  as  genuine  is  immaterial.  In  the 
usual  case  where  the  possessor  intends  to  utter  the  writing  as  genuine,  the  immateriality  of  the  possessor's 
purpose  need  not  be  brought  to  the  attention  of  the  jury.  But  where  the  possessor  intends  to  pass  the  writings 
along  as  false,  the  immateriality  of  the  purpose  should  be  brought  to  the  jury's  attention.  This  will  carry  out 
the  intent  of  the  statute  to  eliminate  the  defense  that  the  possessor  did  not  intend  to  present  the  writing  as 
genuine. 

8.  The  alternative  "present  it  for  payment"  should  be  used  where  the  facts  show  that  the  defendant 
intended  to  present  the  check  for  payment  himself.  This  would  be  applicable  to  the  most  common  situation, 
that  where  the  defendant  possessed  the  forged  writing  with  intent  to  utter  it  as  true. 

9.  The  alternative  "transfer  it  to  another"  should  be  used  where  the  facts  show  that  the  defendant 
intended  to  transfer  the  check  to  another  person,  which  other  person  would  be  expected  to  present  the  check 
for  payment.  In  this  situation,  the  common  definition  of  "utter,"  presenting  for  payment,  is  not  suitable,  and 
the  Committee  suggests  substituting  the  "transfer  to  another"  definition.  This  alternative  may  apply  in  the 
case  where  the  defendant  is  acting  as  a  middleman,  passing  on  forged  writings  to  others  who  will  eventually 
present  them  as  genuine.  Such  a  case  would  be  one  where  the  defendant  possessed  the  writings  "with  intent 
to  utter  as  false";  see  note  7,  supra. 
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1494  FRAUDULENT  INSURANCE  CLAIM:  PRESENTING  A  FALSE  OR 
FRAUDULENT  CLAIM  —  §  943.395(l)(a) 

Statutory  Definition  of  the  Crime 

Section  943.395  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  presents  a 
false  or  fraudulent  claim  to  be  paid  under  any  contract  or  certificate  of  insurance,  knowing  the 
claim  to  be  false  or  fraudulent. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  presented  a  claim  to  be  paid  under  a  contract  or  certificate  of  insurance. 

2.  The  claim  was  false  or  fraudulent. 

3.  The  defendant  knew  the  claim  was  false  or  fraudulent. 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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IF  A  FELONY  OFFENSE  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE  WOULD  SUPPORT 
A  FINDING  THAT  THE  VALUE  OF  THE  CLAIM  WAS  MORE  THAN  $2,500.' 

[Determining  the  Value  of  the  Claim] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

"Was  the  value  of  the  claim  more  than  $2,500?" 

Answer:  "yes"  or  "no." 

"Value"  means  the  amount  of  the  entire  claim.2 
Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the 
value  of  the  property  was  more  than  $2,500.] 


COMMENT 

Wis  Jl-Criminal  1 494  was  originally  published  in  1 996.  This  revision  was  approved  by  the  Committee 
in  February  2003;  it  involved  adoption  of  a  new  format  and  nonsubstantive  changes  in  the  text. 

This  instruction  is  for  violations  of  §  943.395(l)(a),  which  are  punished  as  Class  A  misdemeanors  if  the 
amount  of  the  false  claim  does  not  exceed  $2,500  and  as  Class  I  felonies  if  the  amount  does  exceed  $2,500. 
This  amount  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date:  September  1,2001.  The 
felony  class  was  changed  to  Class  I  by  2001  Wisconsin  Act  109,  effective  date:  February  1,  2003. 

1 .  By  analogy  to  theft  cases,  the  Committee  concluded  that  the  jury  must  make  a  finding  of  the  value 
of  the  claim  if  the  felony  offense  is  charged  and  if  the  evidence  supports  a  finding  that  the  required  amount 
is  involved.  Regarding  theft  cases,  see  Hevroth  v.  State.  275  Wis.  104, 81  N.W.2d  56  (1957).  The  amount 
making  the  offense  a  felony  was  increased  to  $2,500  by  2001  WisconsinAct  16,  effective  date:  September  1, 
200 1 .  The  felony  class  was  changed  to  Class  I  by  2001  Wisconsin  Act  1 09,  effective  date:  February  1 , 2003 . 
While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it  determines  the  range  of  permissible 
penalties  and  should  be  established  "beyond  a  reasonable  doubt."  The  Committee  concluded  that  if  the 
misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to  value. 

2.  Whether  the  felony  amount  is  exceeded  is  determined  by  reference  to  the  value  of  the  full  claim. 
See  State  v.  Briggs.  214  Wis.2d  28 1 , 288-89, 57 1  N.  W.2d  881  (Ct.  App.  1 997),  where  the  court  of  appeals 
rejected  the  defendant's  argument  that  the  statute  required  that  the  false  portion  of  the  claim  exceed  the 
designated  amount,  which  at  the  time  of  Briggs  was  $  1 ,000. 
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1495  THEFT  OF  TELECOMMUNICATIONS  SERVICE  —  §  943.45(l)(a)  and 
(3)(c) 

Statutory  Definition  of  the  Crime 

Theft  of  telecommunications  service,  as  defined  in  §  943.45(1  )(a)  of  the  Criminal  Code 
of  Wisconsin,  is  committed  by  one  who  intentionally  obtains  or  attempts  to  obtain 
telecommunications  service  by  charging  the  service  to  an  existing  telephone  number  or  credit 
card  number  without  the  consent  of  the  subscriber  or  legitimate  holder  and  does  so  for  direct 
or  indirect  commercial  advantage  or  private  financial  gain. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (obtained)  (attempted  to  obtain)  telecommunications  service.1 

2.  The  defendant  (obtained)  (attempted  to  obtain)  service  by  charging  it  to  a  (telephone 
number)  (credit  card  number)  belonging  to  another  person. 

3.  The  (subscriber)  (holder)  of  the  (telephone  number)  (credit  card)  did  not  consent  to 
the  charges  alleged  to  have  been  made  by  the  defendant. 

4.  The  defendant  acted  intentionally. 
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This  requires  that  the  defendant  acted  with  the  mental  purpose2  to  obtain 
telecommunications  service  without  paying  for  it  by  charging  that  service  to  the 
(telephone  number)  (credit  card)  of  another  person  without  consent. 

5.  The  defendant  (obtained)  (attempted  to  obtain)  telecommunications  service  for 
(direct  or  indirect  commercial  advantage)  (private  financial  gain). 

["Private  financial  gain"  requires  that  the  defendant  received  a  financial  benefit 
beyond  simply  receiving  telecommunications  service  without  paying  for  it.]3 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  theft  of 
telecommunications  service  have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1 495  was  originally  published  in  1 992  and  revised  in  1 999  and  2009.  This  revision  was 
approved  by  the  Committee  in  December  2013.  It  updated  the  reference  to  penalties  in  the  Comment. 

This  instruction  is  for  violations  of  subsection  (l)(a)  of  §  943.45.  Four  other  violations  are  defined  in 
subsections  (l)(b)  through  (e).  The  penalties  for  violations  of  §  943.45(1  )(a)  are  specified  in  sub.  (3)(a)-d) 
as  amended  by  2013  Wisconsin  Act  89: 

•  first  offenses  are  Class  C  misdemeanors; 

•  second  or  subsequent  offenses  are  Class  B  misdemeanors; 
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•  offenses  committed  for  "direct  or  indirect  commercial  advantage  or  private  financial  gain"  are  Class 
A  misdemeanors;  and, 

•  offenses  committed  for  "direct  or  indirect  commercial  advantage  or  private  financial  gain"  as  second 
or  subsequent  offenses  are  Class  I  felonies. 

This  instruction  may  be  used  for  Class  A  misdemeanors  under  sub.  (3)(c)  or  Class  I  felonies  under  sub 
(3)(d).  As  to  the  latter,  the  Committee  concluded  that  the  fact  of  prior  conviction  need  not  be  submitted  to 
the  jury.  "Other  than  the  fact  of  prior  conviction,  any  fact  that  increases  the  penalty  for  a  crime  beyond  the 
prescribed  statutory  maximum  must  be  submitted  to  a  jury,  and  proved  beyond  a  reasonable  doubt." 
Apprendi  v.  United  States.  530  U.S.  466,  490  (2000)  [emphasis  added.] 

Subsection  (2)  of  §  943.45  provides  that  the  statute  applies  when  the  telecommunications  service  either 
originates  or  terminates  in  this  state,  or  when  it  would  have  been  billable  by  a  provider  of  service  in  this  state, 
except  for  the  fraud  involved  in  a  violation  of  the  statute. 

1.  The  statute  refers  to  "telecommunications  service  as  defined  in  s.  196.01  (9m)."  That  definition 
reads  as  follows: 

"Telecommunications  service"  means  the  offering  for  sale  of  the  conveyance  of  voice,  data  or  other 
information  at  any  frequency  over  any  part  of  the  electromagnetic  spectrum,  including  the  sale  of 
service  for  collection,  storage,  forwarding,  switching  and  delivery  incidental  to  such 
communication  and  including  the  regulated  sale  of  customer  premises  equipment. 
"Telecommunications  service"  does  not  include  cable  television  service  or  broadcast  service. 

2.  See  §  939.23(3),  which  defines  "intentionally."  That  definition  includes  being  "aware  that  his  or 
her  conduct  is  practically  certain"  to  cause  the  prohibited  result.  That  alternative  was  not  included  in  the 
instruction  because  the  Committee  concluded  that  violations  of  §  943.45  will  usually  involve  the  "mental 
purpose"  alternative.  If  an  instruction  on  "practically  certain"  is  needed,  see  Wis  Jl-Criminal  923B. 

3.  The  definition  of  "private  financial  gain"  is  based  on  the  one  provided  in  §  943.46,  Theft  of  Cable 
Television  Service,  which  deals  with  conduct  that  is  very  similar  to  the  conduct  covered  by  §  943.45  and  has 
the  same  penalty  structure.  Sub.  (l)(b)  of  §  943.46  reads  as  follows: 

"Private  financial  gain"  does  not  include  the  gain  resulting  to  any  individual  from  the  private  use 
in  that  individual's  dwelling  unit  of  any  programming  for  which  the  individual  has  not  obtained 
authorization. 

While  the  statute's  failure  to  provide  that  the  same  definition  applies  in  §  943.45  can  be  interpreted  in 
different  ways,  the  Committee  concluded  that  the  more  persuasive  approach  calls  for  using  the  definition. 
Because  theft  of  telecommunications  service  is  an  offense  [a  Class  C  forfeiture]  without  a  showing  of  "private 
financial  gain,"  that  term  must  require  more  than  the  benefit  of  receiving  free  service.  The  contrary 
interpretation  would  mean  there  would  be  no  conduct  that  constitutes  the  forfeiture  offense,  making  part  of 
the  statute  meaningless.  An  interpretation  that  gives  meaning  and  effect  to  all  parts  of  a  statute  is  preferred. 
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1496  THEFT  OF  A  FINANCIAL  TRANSACTION  CARD  —  §  943.41(3)(a) 

Statutory  Definition  of  the  Crime 

Theft  of  a  financial  transaction  card,  as  defined  in  §  943.41(3)(a)‘  of  the  Criminal  Code 
of  Wisconsin,  is  committed  by  one  who  acquires  a  financial  transaction  card  from  the  person, 
possession,  custody,  or  control  of  another  without  the  cardholder's  consent  and  with  intent 
to  (use  it)  (sell  it)  (transfer  it  to  a  person  other  than  the  issuer).2 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  acquired3  a  financial  transaction  card  from  the  person,  possession, 
custody,  or  control  of  another. 

A  financial  transaction  card  is  an  instrument  or  device  issued  by  a  business 
organization  or  financial  institution  for  the  use  of  the  cardholder  in  (obtaining 
anything  on  credit)  (certifying  or  guaranteeing  the  availability  of  funds  sufficient  to 
honor  a  draft  or  check)  (gaining  access  to  an  account).4 

2.  The  defendant  acquired  the  card  without  the  consent  of  the  cardholder.5 

"Without  consent"  means  that  there  was  no  consent  in  fact.6 
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3 .  The  defendant  acquired  the  card  with  intent  to  (use  it)  (sell  it)  (transfer  it  to  a  person 
other  than  the  issuer).7 


Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  fmd  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  theft  of  a 
financial  transaction  card  have  been  proved,  you  should  fmd  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  fmd  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1 496  was  originally  published  in  1 989  and  revised  in  1 99 1 .  This  revision  was  approved 
by  the  Committee  in  October  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

This  instruction  is  drafted  for  violations  of  §  943.41  (3 )(a),  which  are  Class  A  misdemeanors.  For 
offenses  involving  fraudulent  use  of  a  card  under  sub.  (5)  see  Wis  Jl-Criminal  1497,  1497 A,  and  1497B. 

1.  This  instruction  is  drafted  for  one  type  of  offense  defined  in  §  943.41(3)(a),  which  provides: 

(3)  Theft  by  taking  card,  (a)  No  person  shall  acquire  a  financial  transaction  card  from  the 
person,  possession,  custody  or  control  of  another  without  the  cardholder's  consent  or,  with 
knowledge  that  it  has  been  so  acquired,  receive  the  financial  transaction  card  with  intent  to 
use  it  or  sell  it  to  or  transfer  it  to  a  person  other  than  the  issuer.  Acquiring  a  financial 
transaction  card  without  consent  includes  obtaining  it  by  conduct  defined  as  statutory 
theft.  . . . 

2.  One  of  the  alternatives  in  parentheses  should  be  selected.  The  alternatives  appear  at  the  end  of  the 
first  sentence  of  §  943.41(3)(a).  Although  the  statute  is  not  explicit  in  this  regard,  the  Committee  has 
interpreted  it  as  providing  that  the  "with  intent  to  use  it  or  sell  it . . ."  phrase  modifies  both  prohibited  acts: 
acquiring  a  card  without  the  cardholder's  consent;  or  receiving  a  card  acquired  without  the  cardholder's 
consent. 
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3.  Section  943.41(3)(a)  provides  that  "[acquiring  a  financial  transaction  card  without  consent 
includes  obtaining  it  by  conduct  defined  as  statutory  theft."  Wisconsin's  theft  statute  identifies  the  following 
means  of  obtaining  property:  takes  and  carries  away,  uses,  transfers,  conceals,  retains  possession  of  property 
without  consent  and  with  intent  to  deprive  the  owner  permanently  of  possession.  See  §  943.20(l)(a). 

The  last  sentence  of  §  943.41(3)(a)  provides: 

If  a  person  has  in  his  or  her  possession  or  under  his  or  her  control  financial  cards  issued  in  the 

names  of  two  or  more  other  persons  it  is  prima  facie  evidence  that  the  person  acquired  them  in 

violation  of  this  subsection. 

See  Wis  Jl-Criminal  225  for  a  pattern  instruction  for  implementing  a  statutory  "prima  facie  evidence" 
provision. 

4.  This  definition  is  adapted  from  the  one  provided  in  §  943.41(l)(em). 

5.  "Cardholder"  is  defined  in  §  943.4 l(l)(b)  as  "the  person  to  whom  or  for  whose  benefit  a  financial 
transaction  card  is  issued."  In  most  cases,  the  cardholder  is  likely  to  be  the  owner  of  the  card. 

6.  See  §  939.22(48)  for  further  definition  of  "without  consent"  appropriate  where  consent  is  given  but 
is  not  legally  effective  because  it  resulted  from  coercion,  purported  legal  authority,  or  lack  of  understanding. 

7.  See  note  2,  supra.  "Issuer"  is  defined  in  §  943.41(l)(f)  as  "the  business  organization  or  financial 
institution  which  issues  a  financial  transaction  card  or  its  duly  authorized  agent." 
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1497  FRAUDULENT  USE  OF  A  FINANCIAL  TRANSACTION  CARD  — 

§  943.41(5)(a)l.a. 

Statutory  Definition  of  the  Crime 

Fraudulent  use  of  a  financial  transaction  card,  as  defined  in  §  943.41(5)(a)  of  the  Criminal 
Code  of  Wisconsin,  is  committed  by  one  who,  with  intent  to  defraud  another,1  uses  a  financial 
transaction  card  that  is  stolen2  for  the  purpose  of  obtaining  money,  goods,  services,  or  anything 
else  of  value. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  used  a  financial  transaction  card.3 

A  "financial  transaction  card"  is  an  instrument  or  device  issued  by  a  business 
organization  or  financial  institution  for  the  use  of  the  cardholder  in  (obtaining 
anything  on  credit)  (certifying  or  guaranteeing  the  availability  of  funds  sufficient  to 
honor  a  draft  or  check)  (gaining  access  to  an  account).4 

2.  The  card  was  stolen.5 

[A  "stolen"  card  is  one  that  has  been  intentionally  taken  from  its  owner  without 
consent  and  with  intent  permanently  to  deprive  the  owner  of  its  possession.]6 
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3.  The  defendant  used  the  card  for  the  purpose  of  obtaining  (money)  (goods)  (service) 
(anything  of  value). 

[Actual  possession  of  the  card  is  not  required.]7 

4.  The  defendant  acted  with  intent  to  defraud  another. 

"Another"  includes  the  issuer  of  the  card  or  any  person  or  organization  providing 
money,  goods,  services,  or  anything  else  of  value.8 

"Intent  to  defraud"  is  an  intent  to  obtain  something  of  value  by  deception  or 
representation  known  to  be  false.9 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  A  FELONY  OFFENSE  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE  WOULD  SUPPORT 
A  FINDING  THAT  THE  VALUE  WAS  MORE  THAN  THE  AMOUNT  STATED  IN 
THE  QUESTION.10 

[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 
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("Was  the  value  of  the  (money)  (goods)  (service)  ( _ )  obtained  more  than 

$10,000?"  Answer:  "yes"  or  "no.") 

("Was  the  value  of  the  (money)  (goods)  (service)  ( _ )  obtained  more  than 

$5,000?"  Answer:  "yes"  or  "no.") 

("Was  the  value  of  the  (money)  (goods)  (service)  ( _ )  obtained  more  than 

$2,500?"  Answer:  "yes"  or  "no.") 

"Value"  means  the  amount  of  the  transaction(s). 

Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the 
answer  to  that  question  is  "yes."] 


COMMENT 

Wis  Jl-Criminal  1497  was  originally  published  in  1 989  and  revised  in  1 99 1 .  This  revision  was  approved 
by  the  Committee  in  February  2003;  it  limited  the  instruction  to  violations  of  sub.  (5)(a)l  .a.,  adopted  a  new 
format,  made  nonsubstantive  changes  in  the  text,  and  reflected  the  penalty  changes  made  by  200 1  Wisconsin 
Act  109. 

In  State  v.  Shea.  22 1  Wis.2d  4 1 8, 585  N.  W.2d  662  (Ct.  App.  1998),  the  court  held  that  §  943 .4 1  (5)(a)  1  .a. 
could  be  applied  to  a  case  where  the  defendant  used  a  credit  card  number  without  authorization  but  did  not 
have  possession  of  the  card  itself.  Conduct  of  that  type  might  be  a  better  fit  under  §  943 .4 1  (5)(a)  1  .b.  —  See 
Wis  Jl-Criminal  1497A. 

1 .  The  full  statement  in  the  statute  is  "intent  to  defraud  the  issuer,  a  person  or  organization  providing 
money,  goods  or  services  or  anything  else  of  value  or  any  other  person."  The  general  term  "another"  is  used 
in  the  initial  statement  of  the  offense  in  the  opening  paragraph  but  all  possible  targets  of  the  intent  to  defraud 
are  included  in  the  third  element. 

2.  The  statute  defines  many  different  types  of  fraudulent  use.  This  instruction  addresses  what  the 
Committee  believed  to  be  one  of  the  most  common  situations  —  the  use  of  a  stolen  card.  It  is  based  on  that 
part  of  the  statute  which  refers  to  a  card  "obtained  or  retained  in  violation  of  sub.  (3)."  The  reference  to 
"sub.  (3)"  is  to  subsection  (3)  of  §  943.41  which  defines  the  offense  of  "theft  by  taking  card."  See  Wis 
Jl-Criminal  1496  and  note  5,  below. 
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If  the  case  involves  the  use  of  a  card  other  than  a  stolen  card,  use  a  different  characterization  wherever 
the  word  "stolen"  appears.  Other  alternatives  would  include,  for  example,  a  forged  card,  a  revoked  card,  or 
an  expired  card  (see  §  943 .4 1  (5)(a)),  or  a  card  otherwise  "acquired  in  violation  of  sub.  (3),"  see  note  5,  below. 

3.  In  State  v.  Shea.  221  Wis.2d  418,  585  N.W.2d  662  (Ct.  App.  1998),  the  court  held  that 
§  943.41(5)(a)l.a.  could  be  applied  to  a  case  where  the  defendant  used  a  credit  card  number  without 
authorization  but  did  not  have  possession  of  the  card  itself.  Thus,  the  defendant  did  not  "use"  the  card  as 
required  by  this  element.  Conduct  of  that  type  might  be  a  better  fit  under  §  943.41(5)(a)  l  .b.  —  See  Wis 
Jl-Criminal  1497 A. 

4.  The  definition  of  "financial  transaction  card"  is  based  on  the  one  provided  in  §  943.41  (l)(em). 

5.  See  note  2.  supra.  In  State  v.  Shea.  221  Wis.2d418,  585  N.W.2d  662  (Ct.  App.  1998),  the  court 
held  that  §  943 .4 1  (5)(a)  1  .a.  could  be  applied  to  a  case  where  the  defendant  used  a  credit  card  number  without 
authorization  but  did  not  have  possession  of  the  card  itself.  Thus,  the  card  was  not  "stolen"  as  required  by  this 
element.  Conduct  of  that  type  might  be  a  better  fit  under  §  943 .4 1  (5)(a)  1  .b.  —  See  Wis  Jl-Criminal  1 497 A. 

6.  The  definition  of  "stolen"  is  based  on  the  facts  necessary  to  constitute  theft  under  §  943.20(l)(a): 
an  intentional  taking,  without  consent,  and  with  intent  to  deprive  the  owner  permanently  of  possession.  U  se 
of  a  stolen  card,  with  "stolen"  defined  in  this  manner,  would  constitute  "use  of  a  card  obtained  in  violation  of 
sub.  (3)"  as  prohibited  by  §  943 .4 1  (5).  See  note  2,  supra.  However,  a  card  could  be  "obtained  in  violation 
of  sub.  (3)"  without  having  been  obtained  in  a  way  that  would  make  the  card  a  "stolen"  card  under  this 
definition.  See  Wis  Jl-Criminal  1496. 

7.  In  State  v.  Shea.  221  Wis.2d  418,  585  N.W.2d  662  (Ct.  App.  1998),  the  court  held  that 
§  943.41(5)(a)l.a.  could  be  applied  to  a  case  where  the  defendant  used  a  credit  card  number  without 
authorization  but  did  not  have  possession  of  the  card  itself. 

8.  This  statement  presents  the  alternative  targets  of  the  intent  to  defraud  as  set  forth  in  §  943 .41(5). 
See  note  1 ,  supra. 

9.  The  definition  of  "intent  to  defraud"  is  based  on  those  provided  in  other  instructions,  tailored  for  this 
defense.  See,  for  example,  Wis  Jl-Criminal  1405  and  1470. 

10.  By  analogy  to  theft  cases,  the  Committee  concluded  that  the  jury  must  make  a  finding  of  the  value 
of  the  claim  if  the  felony  offense  is  charged  and  if  the  evidence  supports  a  finding  that  the  required  amount 
is  involved.  Regarding  theft  cases,  see  Hevroth  v.  State.  275  Wis.  104,  81  N.W.2d  56  (1957).  While  value 
may  not,  strictly  speaking,  be  an  element  of  the  crime,  it  determines  the  range  of  permissible  penalties  and 
should  be  established  "beyond  a  reasonable  doubt."  The  Committee  concluded  that  if  the  misdemeanor 
offense  is  charged,  the  jury  need  not  make  a  finding  as  to  value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-200 1  legislative  session.  The 
amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1, 2001 .  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  1 09  [effective  date: 
February  1,  2003].  The  revised  penalties,  determined  by  reference  to  a  single  transaction  or  separate 
transactions  within  a  period  of  6  months,  are  as  follows: 
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-  if  the  value  of  goods,  etc.,  obtained  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  goods,  etc.,  obtained  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H 

felony;  and, 

-  if  the  value  of  goods,  etc.,  obtained  exceeds  $10,000,  the  offense  is  a  Class  G  felony. 

The  questions  in  the  instruction  omits  the  upper  limits  of  the  categories  for  Class  I  and  Class  H  felonies; 
it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one  question  may  be 
presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for  example,  that  the 
value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be  submitted. 
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1497 A  FRAUDULENT  USE  OF  A  FINANCIAL  TRANSACTION  CARD  — 

§  943.41(5)(a)l.b. 

Statutory  Definition  of  the  Crime 

Fraudulent  use  of  a  financial  transaction  card,  as  defined  in  §  943.41  (5)(a)  of  the  Criminal 
Code  of  Wisconsin,  is  committed  by  one  who,  with  intent  to  defraud  another,1  obtains  money, 
goods,  services,  or  anything  else  of  value  by  representing  without  consent  of  the  cardholder 
that  the  person  is  the  holder  of  a  specified  card.2 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  obtained  (money)  (goods)  (service)  (anything  of  value)  by  representing 
that  (he)  (she)  was  the  holder  of  a  financial  transaction  card. 

A  "financial  transaction  card"  is  an  instrument  or  device  issued  by  a  business 
organization  or  financial  institution  for  the  use  of  the  cardholder  in  (obtaining 
anything  on  credit)  (certifying  or  guaranteeing  the  availability  of  funds  sufficient  to 
honor  a  draft  or  check)  (gaining  access  to  an  account).3 

2 .  The  defendant  was  not  the  person  to  whom  the  card  was  issued4  and  acted  without  that 
person's  consent.5 

3.  The  defendant  acted  with  intent  to  defraud  another. 
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"Another"  includes  the  issuer  of  the  card  or  any  person  or  organization  providing 
money,  goods,  services,  or  anything  else  of  value,  or  any  other  person.6 

"Intent  to  defraud"  is  an  intent  to  obtain  something  of  value  by  deception  or 
representation  known  to  be  false.7 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  A  FELONY  OFFENSE  IS  CHARGED,  A  JURY  DETERMINATION  OF  VALUE 
MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE  WOULD  SUPPORT 
A  FINDING  THAT  THE  VALUE  OBTAINED  WAS  MORE  THAN  THE  AMOUNT 
STATED  IN  THE  QUESTION.8 

[Determining  Value] 

[If  you  find  the  defendant  guilty,  answer  the  following  question: 

("Was  the  value  of  the  (money)  (goods)  (service)  ( _ )  obtained  more  than 

$10,000?"  Answer:  "yes"  or  "no.") 

("Was  the  value  of  the  (money)  (goods)  (service)  ( _ )  obtained  more  than 

$5,000?"  Answer:  "yes"  or  "no.") 
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("Was  the  value  of  the  (money)  (goods)  (service)  ( _ )  obtained  more  than 

$2,500?"  Answer:  "yes"  or  "no.") 

"Value"  means  the  amount  of  the  transaction(s). 

Before  you  may  answer  "yes,"  you  must  be  satisfied  beyond  a  reasonable  doubt  that  the 
answer  to  that  question  is  "yes."] 


COMMENT 

Wis  Jl-Criminal  1497 A  was  approved  by  the  Committee  in  February  2003. 

This  instruction  is  for  violations  of  sub.  (5)(a)l  .b.  of  §  943 .4 1 .  For  violations  of  sub.  (5)(a)  1  .a.,  see  Wis 
Jl-Criminal  1497. 

The  penalty  structure  for  §  943.41  was  revised  by  2001  Wisconsin  Act  109  [effective  date:  February  1, 
2003] .  The  revised  penalties,  determined  by  reference  to  a  single  transaction  or  separate  transactions  within 
a  period  of  6  months,  are  as  follows: 

-  if  the  value  of  goods,  etc.,  obtained  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  goods,  etc.,  obtained  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H 

felony;  and, 

-  if  the  value  of  goods,  etc.,  obtained  exceeds  $10,000,  the  offense  is  a  Class  G  felony. 

1 .  The  full  statement  in  the  statute  is  "intent  to  defraud  the  issuer,  aperson  or  organization  providing 
money,  goods  or  services  or  anything  else  of  value  or  any  other  person."  The  general  term  "another"  is  used 
in  the  initial  statement  of  the  offense  in  the  opening  paragraph  but  all  possible  targets  of  the  intent  to  defraud 
are  included  in  the  third  element. 

2.  The  statute  also  prohibits  representing  that  one  is  the  holder  of  a  card  when  a  card  has  not  in  fact 
been  issued.  That  alternative  is  not  addressed  by  this  instruction. 

3.  The  definition  of  "financial  transaction  card"  is  based  on  the  one  provided  in  §  943.41(l)(em). 

4.  This  is  based  on  the  definition  of  "cardholder"  provided  in  §  943.41(l)(b):  "'Cardholder'  means  the 
person  to  whom  or  for  whose  benefit  a  financial  transaction  card  is  issued." 

5.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948. 

6.  This  statement  presents  the  alternative  targets  of  the  intent  to  defraud  as  set  forth  in  §  943.41(5). 
See  note  1 ,  supra. 
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7 .  The  definition  of "  intent  to  defraud"  is  based  on  those  provided  in  other  instructions,  tailored  for  this 
defense.  See,  for  example,  Wis  Jl-Criminal  1405  and  1470. 

8.  By  analogy  to  theft  cases,  the  Committee  concluded  that  the  jury  must  make  a  finding  of  the  value 
of  the  claim  if  the  felony  offense  is  charged  and  if  the  evidence  supports  a  finding  that  the  required  amount 
is  involved.  Regarding  theft  cases,  see  Hevroth  v.  State.  275  Wis.  104, 81  N.W.2d  56(1957).  Whilevalue 
may  not,  strictly  speaking,  be  an  element  of  the  crime,  it  determines  the  range  of  permissible  penalties  and 
should  be  established  "beyond  a  reasonable  doubt."  The  Committee  concluded  that  if  the  misdemeanor 
offense  is  charged,  the  jury  need  not  make  a  finding  as  to  value. 

The  amounts  determining  the  penalty  were  changed  twice  during  the  2000-2001  legislative  session.  The 
amount  making  the  offense  a  felony  was  increased  to  $2,500  by  2001  Wisconsin  Act  16,  effective  date: 
September  1 , 2001.  The  penalty  structure  was  revised  again  by  2001  Wisconsin  Act  109  [effective  date: 
February  1,  2003].  The  revised  penalties,  determined  by  reference  to  a  single  transaction  or  separate 
transactions  within  a  period  of  6  months,  are  as  follows: 

-  if  the  value  of  goods,  etc.,  obtained  exceeds  $2,500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  goods,  etc.,  obtained  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H 

felony;  and, 

-  if  the  value  of  goods,  etc.,  obtained  exceeds  $10,000,  the  offense  is  a  Class  G  felony. 

The  questions  in  the  instruction  omits  the  upper  limits  of  the  categories  for  Class  I  and  Class  H  felonies; 
it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one  question  may  be 
presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for  example,  that  the 
value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be  submitted. 
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1497B  FINANCIAL  TRANSACTION  CARD  FACTORING  —  §  943.41(6m) 

Statutory  Deflnition  of  the  Crime 

Section  943.41  (6m)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who  is 
authorized  to  furnish  goods,  services,  or  anything  else  of  value1  upon  presentation  of  a 
financial  transaction  card  and  who  deposits,  assigns,  endorses,  or  presents  for  payment  a 
financial  transaction  card  transaction  record  if  the  person  did  not  furnish  or  agree  to  furnish 
the  goods,  services,  or  anything  else  of  value  represented  to  be  furnished  by  the  transaction 
record. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by  evidence 
which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  a  person  authorized  to  furnish  goods,  services,  or  anything  else  of 
value  upon  presentation  of  a  financial  transaction  card. 

A  "financial  transaction  card"  is  issued  by  a  business  organization  or  financial 
institution  for  the  use  of  the  cardholder  in  obtaining  anything  on  credit.2 

2.  The  defendant  (deposited)  (assigned)  (endorsed)  (presented  for  payment)  a  record  of 
the  use  of  a  financial  transaction  card.3 
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This  requires  that  the  defendant  presented  the  record  for  payment  to  an  issuer  or 
to  any  other  person  authorized  to  acquire  transaction  records  for  presentation  to  an 
issuer. 

"Issuer"  means  the  business  organization  or  financial  institution  which  issues  a 
financial  transaction  card  (or  its  duly  authorized  agent).4 

3 .  The  defendant  did  not  furnish  or  agree  to  furnish  the  goods,  services,  or  anything  else 
of  value  described  by  the  transaction  record.5 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  fmd  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1497B  was  originally  published  as  JI  1497.1  in  1994.  This  revision  was  approved  by  the 
Committee  in  May  2002;  it  renumbered  the  instruction,  adopted  a  new  format,  and  made  nonsubstantive 
changes  in  the  text. 

Section  943 .4 1  (6m),  which  defines  the  offense  of  "credit  card  factoring"  is  very  difficult  to  understand. 
The  Committee's  understanding  was  aided  by  the  following  example: 

A  legitimate  merchant  has  an  account  with  a  credit  card  company.  A  person  without  his  own 
account  wants  to  accept  credit  card  charges  for  sales  of  his  merchandise. 

Somehow,  the  person  gets  credit  card  charge  slips  and  uses  them  for  his  sales.  He  then  sells  the 
slips  to  the  merchant  at  a  discount,  say  90%.  The  merchant  then  forwards  those  slips  for  payment 
along  with  his  own  and  receives  say,  95%  on  the  dollar  from  the  regular  issuer.  He  thus  makes  a 
5%  commission  on  the  factoring. 

This  merchant  has  violated  the  statute  because: 

1)  he  is  authorized  to  accept  credit  cards; 
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2)  he  presented  a  credit  card  charge  slip  for  payment; 

3)  he  did  not  furnish  the  goods  or  services  represented  on  the  slip. 

Note  that  sub.  (6m)(b)  provides  several  exceptions  to  the  applicability  of  the  prohibition  on  factoring, 
excluding  certain  franchisors,  authorized  general  merchandise  retailers,  and  issuers  or  organizations  of  issuers. 

The  instruction  makes  some  substitutions  for  the  statutory  language  in  an  attempt  to  simplify  the 
explanation  of  the  offense.  Those  changes  are  identified  in  the  footnotes  below. 

This  offense  is  a  Class  E  felony  regardless  of  the  value  involved. 

1 .  The  statute  includes  "money"  in  the  list  of  that  which  might  be  furnished.  The  Committee  decided 
not  to  include  "money"  in  the  instruction  because  an  example  of  a  factoring  offense  involving  money  could 
not  be  imagined.  Promising  to  provide  money  and  then  failing  to  do  so  would  be  a  different  offense;  see,  for 
example,  the  offense  defined  in  sub.  (6)(b)  of  §  943.41. 

2.  This  definition  is  adapted  from  the  one  provided  in  §  943.4 l(l)(em). 

3.  "A  record  of  the  use  of  a  financial  transaction  card"  is  substituted  for  the  statute's  "financial 
transaction  card  transaction  record." 

4.  This  is  the  definition  provided  in  §  943.41(l)(f). 

5 .  "  Described  by  the  transaction  record"  is  substituted  for  the  statute's  "represented  to  be  furnished 
by  the  transaction  record." 
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1498  RETAIL  THEFT1  —  §  943.50(lm)(a)  (e) 

Statutory  Definition  of  the  Crime 

Retail  theft,  as  defined  in  §  943.50(1  m)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  intentionally  (alters  the  indicated  price  or  value  of)  (takes  and 
carries  away)  (transfers)  (conceals)  (retains  possession  of)2  merchandise  held  for  resale3 
by  a  merchant  without  consent  and  with  the  intent  to  deprive  the  merchant  permanently  of 
possession  or  the  full  purchase  price  of  such  merchandise. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  six  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  intentionally  (altered  the  indicated  price  or  value  of)  (took  and 
carried  away)  (transferred)  (concealed)  (retained  possession  of)  (property 
involved).4 

2.  The  (property  involved)  was  merchandise  held  for  resale3  by  a  merchant.6 

3.  The  defendant  knew  that  (property  involved)  was  merchandise  held  for  resale7  by 
a  merchant. 

4.  The  merchant  did  not  consent8  to  (altering  the  indicated  price  or  value  of)  (taking 
and  carrying  away)  (transferring)  (concealing)  (retaining  possession  of)  (property 
involved). 
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5.  The  defendant  knew  that  the  merchant  did  not  consent.9 

6.  The  defendant  intended  to  deprive  the  merchant  permanently  of  (possession)  (any 
portion  of  its  purchase  price)  of  the  merchandise.10 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person’s  mind  to  find  intent  or  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  six  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


IF  FELONY  RETAIL  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF 
VALUE  MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE 
WOULD  SUPPORT  A  FINDING  THAT  THE  VALUE  OF  THE 
MERCHANDISE  WAS  MORE  THAN  THE  AMOUNT  STATED  IN  THE 
QUESTION.11 


Determining  Value 

If  you  find  the  defendant  guilty,  answer  the  following  question: 
(“Was  the  value  of  the  merchandise  more  than  $10,000?” 
Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  merchandise  more  than  $5,000?” 
Answer:  “yes”  or  “no.”) 
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(“Was  the  value  of  the  merchandise  more  than  $500?” 

Answer:  “yes”  or  “no.”) 

“Value”  means  the  (merchant’s  stated  price  of  the  merchandise)  (the  difference 
between  the  merchant’s  stated  price  of  the  merchandise  and  the  altered  price).12 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt  that 
the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 


COMMENT 

Wis  Jl-Criminal  1498  was  originally  published  in  1974  and  revised  in  1977,  1980,  1983,  1991,  1999, 
2002,  2003,  and  2012.  The  2012  revision  reflected  a  change  in  the  amount  distinguishing  the  misdemeanor 
from  the  felony  violation.  This  revision  was  approved  by  the  Committee  in  April  2019. 

The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty  increases  to  a  felony  if  the  value  of  the 
stolen  property  exceeds  specified  amounts.  The  amount  distinguishing  misdemeanors  from  felonies  was 
decreased  from  $2,500  to  $500  by  201 1  Wisconsin  Act  174.  [Effective  date:  April  17,  2012.] 

Act  174  also  created  ss.  943.50(4m)  which  provides  that  “[W]hoever  violates  sub.  (lm)  (a),  (b),  (c), 

(d) ,  (e),  or  (f)  is  guilty  of  a  Class  I  felony  if  all  of  the  following  apply: 

(a)  The  value  of  the  merchandise  does  not  exceed  $500. 

(b)  The  person  agree  or  combines  with  another  to  commit  the  violation. 

(c)  The  person  intends  to  sell  the  merchandise  by  means  of  the  Internet.” 

201 1  Wisconsin  Act  1 10  amended  §  943.50  to  cover  theft  of  services.  See  Wis  Jl-Criminal  1498C. 

The  1999  revision  reflected  changes  made  in  §  943.50  by  1997  Wisconsin  Act  262,  effective  date: 
June  23,  1998.  This  instruction  covers  the  alternative  ways  of  committing  retail  theft  that  were  prohibited 
by  §  943.50  before  the  changes  made  by  Act  262.  These  alternatives  are  defined  in  sub.  (lm)  (a)  through 

(e)  of  the  amended  statute.  New  alternatives  relating  to  “theft  detection  devices,”  “theft  detection  shielding 
devices”  and  “theft  detection  device  removers”  are  defined  in  new  subs.  (lm)(f),  (g),  and  (h).  See  Wis 
Jl-Criminal  1498Aand  1498B. 

Act  262  also  repealed  former  sub.  (2)  which  had  provided  that  intentional  concealment  of  merchandise 
“beyond  the  last  station  for  receiving  payments,”  for  example,  was  “evidence  of  intent.  .  .  .”  Paragraphs 
addressing  those  provisions  [and  treating  them  in  the  same  way  as  “prima  facie  evidence”  provisions]  have 
been  deleted  from  the  instruction. 

In  State  v.  Lopez,  2019  WI  App  2,  385  Wis. 2d  482,  922  N.W.2d  855,  the  court  of  appeals  held  that 
the  State  may  charge  multiple  acts  of  retail  theft  as  one  continuous  offense  pursuant  to  §  97 1 ,36(3)(a). 
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Nothing  in  §  971.36(3)(a)  indicates  that  the  legislature  intended  to  limit  the  provision  to  a  specific 
type  or  types  of  theft,  therefore  the  statute  is  applicable  to  various  types  of  theft,  including  retail 
theft  under  §  943.50(lm)(a)-(e). 

1 .  The  title  of  §  943.50  was  changed  from  “shoplifting”  to  “retail  theft”  by  Chapter  270,  Laws  of 
1981.  The  change  was  effective  April  27,  1981.  Additional  changes  made  by  Chapter  270  were: 
extending  the  statute’s  coverage  “to  include”  property  of  the  merchant;  cross  referencing  the  definition  of 
“merchant”  in  the  Uniform  Commercial  Code;  providing  a  new  definition  of  value;  expanding  the  immunity 
of  one  who  detains  a  suspected  violator  of  the  statute;  and  providing  for  the  admission  of  photographs  of 
the  merchandise  in  lieu  of  producing  the  merchandise  itself. 

201 1  Wisconsin  Act  1 10  changed  the  title  of  §  943.50  to  “Retail  Theft;  Theft  of  Services.” 

2.  The  Committee  recommends  using  only  the  verb  or  verbs  which  appropriately  describe  the  form 
of  retail  theft  alleged  or  indicated  by  the  evidence.  There  is  no  authority  specific  to  this  statute  requiring 
election  of  one  alternative.  However,  cases  interpreting  the  theft  statute,  §  943.20,  address  a  closely 
comparable  situation  and  hold  that  the  statute  identifies  different  ways  of  committing  the  offense:  by 
taking  and  carrying  way,  or  by  using,  by  transferring,  by  concealing,  or  by  retaining  possession  of  property 
of  another.  The  alternatives  may  not  be  charged  in  the  disjunctive,  Jackson  v.  State,  92  Wis.2d  1,  284 
N.W.2d  685  (Ct.  App.  1979);  the  jury  must  unanimously  agree  on  the  manner  in  which  the  statute  was 
violated.  State  v.  Seymour,  183  Wis.2d  682,  515  N.W.2d  874  (1994).  See  Wis  Jl-Criminal  517  for  an 
instruction  on  jury  agreement. 

3.  The  amendment  of  §  943.50  by  Chapter  270,  Laws  of  198 1,  extended  the  coverage  of  the  statute 
to  include  “property  of  the  merchant.”  In  a  case  where  the  merchant’s  personal  property  was  taken, 
substitute  “property  of  the  merchant”  for  “merchandise  held  for  resale.” 

4.  “Intentionally”  requires  that  the  defendant  acted  with  the  purpose  to  do  the  thing  or  cause  the 
result  specified  “or  is  aware  that  his  or  her  act  is  practically  certain  to  cause  that  result.”  §  939.23(3).  See 
Wis  Jl-Criminal  923A  and  923B.  “Intentionally”  also  requires  knowledge  of  those  facts  necessary  to  make 
the  conduct  criminal  that  follow  the  word  in  the  statute.  See  §  939.23(3). 

5.  See  note  3,  supra. 

6.  Section  943.50(1),  as  created  by  Chapter  270,  Laws  of  1981,  provides  that  “merchant”  includes 
those  identified  in  §  402.104(3)  as  well  as  any  innkeeper,  motelkeeper,  or  hotelkeeper. 

Section  402.104(3)  defines  “merchant”  as  follows: 

“Merchant”  means  a  person  who  deals  in  goods  of  the  kind  or  otherwise  by  his  or  her  occupation 
holds  himself  or  herself  out  as  having  knowledge  or  skill  peculiar  to  the  practices  or  goods 
involved  in  the  transaction  or  to  whom  such  knowledge  or  skill  may  be  attributed  by  his  or  her 
employment  of  an  agent  or  broker  or  other  intermediary  who  by  his  or  her  occupation  holds 
himself  or  herself  out  as  having  such  knowledge  or  skill. 

7.  See  note  4,  supra. 
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8.  The  phrase  “without  consent”  is  defined  in  §  939.22(48)(a)-(c).  That  definition  should  be  read 
to  the  jury  at  this  point  if  consent  is  at  issue.  See  Wis  Jl-Criminal  948. 

9.  See  note  4,  supra. 

10.  When  appropriate  add:  “or  is  aware  that  his  conduct  is  practically  certain  to  cause  that  result.” 
See  §  939.23(4)  and  Wis  Jl-Criminal  923B. 

When  appropriate  add:  “or  creates  a  serious  risk  of  permanent  loss  by  acts  which  manifest  a  gross 
indifference  to  the  permanent  loss  of  the  property,”  Sartin  v.  State,  44  Wis. 2d  138,  147,  170  N.W.2d  727 
(1969),  citing  Baldwin,  “Criminal  Misappropriations  in  Wisconsin — Part  I,”  44  Marq.  L.  Rev.  253,  267 
(1960). 

1 1 .  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it 
determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 

The  amounts  determining  the  penalty  are  set  forth  in  §  943.50(4): 

-  if  the  value  of  the  property  does  not  exceed  $500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony;  and, 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony. 

The  above  reflects  changes  made  by  2011  Wisconsin  Act  174.  Only  the  threshold  for  the  Class  I 
felony  was  changed  -  it  was  reduced  to  $500  from  $2,500. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I  and  Class  11  felonies; 
it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one  question  may 
be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for  example,  that 
the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be  submitted. 

12.  Section  943.50(1  )(b),  as  created  by  Chapter  270,  Laws  of  1981,  provides  a  definition  of  “value” 
for  the  purposes  of  “retail  theft”  cases: 

(b)  “Value  of  merchandise”  means: 

1 .  For  property  of  the  merchant,  the  value  of  the  property;  or 

2.  For  merchandise  held  for  resale,  the  merchant’s  stated  price  of  the  merchandise  or,  in 

the  event  of  altering,  transferring  or  removing  a  price  marking  or  causing  a  cash  register  or  other 

sales  devise  to  reflect  less  than  the  merchant’s  stated  price,  the  difference  between  the  merchant’s 

stated  price  of  the  merchandise  and  the  altered  price. 
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1498 A  RETAIL  THEFT:  REMOVING  A  THEFT  DETECTION  DEVICE  —  § 
943.50(1  m)(f) 

Statutory  Definition  of  the  Crime 

Section  943.50(1  m)(f)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who, 
while  anywhere  in  a  merchant’s  store,  intentionally  removes  a  theft  detection  device  from 
merchandise  held  for  resale1  without  the  merchant’s  consent  and  with  intent  to  deprive  the 
merchant  permanently  of  possession2  of  the  merchandise. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  six  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant,  while  in  the  merchant’s  store,  intentionally  removed  a  theft 
detection  device  from  (property  involved). 

“Theft  detection  device”  means  any  tag  or  other  device  that  is  used  to  prevent 
or  detect  theft  and  that  is  attached  to  merchandise  held  for  resale  by  a  merchant.3 

2.  (Property  involved)  was  merchandise  held  for  resale  by  a  merchant.4 

3.  The  defendant  knew  that  (property  involved)  was  merchandise  held  for  resale5  by 
a  merchant. 

4.  The  merchant  did  not  consent6  to  removal  of  a  theft  detection  device. 

5.  The  defendant  knew  that  the  merchant  did  not  consent. 
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6.  The  defendant  intended  to  deprive  the  merchant  permanently  of  possession  of  the 
merchandise.7 


Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person’s  mind  to  find  intent  or  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge.8 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  six  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 


If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


IF  FELONY  RETAIL  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF 
VALUE  MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE 
WOULD  SUPPORT  A  FINDING  THAT  THE  VALUE  OF  THE 
MERCHANDISE  WAS  MORE  THAN  THE  AMOUNT  STATED  IN  THE 
QUESTION.9 


Determining  Value 

If  you  find  the  defendant  guilty,  answer  the  following  question: 
(“Was  the  value  of  the  merchandise  more  than  $10,000?” 
Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  merchandise  more  than  $5,000?” 
Answer:  “yes”  or  “no.”) 
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(“Was  the  value  of  the  merchandise  more  than  $500?” 

Answer:  “yes”  or  “no.”) 

[“Value”  means  the  (merchant’s  stated  price  of  the  merchandise)  (the  difference 
between  the  merchant’s  stated  price  of  the  merchandise  and  the  altered  price).10 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt  that 
the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 


COMMENT 

Wis  Jl-Criminal  1498A  was  originally  published  in  November  1998  and  revised  in  2003  and  2012. 
The  2012  revision  reflected  a  change  in  the  amount  distinguishing  the  misdemeanor  from  the  felony 
violation.  This  revision  was  approved  by  the  Committee  in  April  2019. 

This  instruction  is  for  the  offense  defined  in  sub.  (lm)(f)  of  §  943.50,  which  was  created  by  1997 
Wisconsin  Act  262  [effective  date:  June  23,  1998], 

The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty  increases  to  a  felony  if  the  value  of  the 
stolen  property  exceeds  specified  amounts.  This  amount  distinguishing  misdemeanors  from  felonies  was 
decreased  from  $2,500  to  $500  by  201 1  Wisconsin  Act  174.  [Effective  date:  April  17,  2012.] 

Act  174  also  created  ss.  943.50(4m)  which  provides  that  “[WJhoever  violates  sub.  (lm)  (a),  (b),  (c), 
(d),  (e),  or  (f)  is  guilty  of  a  Class  I  felony  if  all  of  the  following  apply: 

(a)  The  value  of  the  merchandise  does  not  exceed  $500. 

(b)  The  person  agree  or  combines  with  another  to  commit  the  violation. 

(c)  The  person  intends  to  sell  the  merchandise  by  means  of  the  Internet.” 

In  State  v.  Lopez,  2019  WI  App  2,  385  Wis. 2d  482,  922  N.W.2d  855,  the  court  of  appeals  held  that 
the  State  may  charge  multiple  acts  of  retail  theft  as  one  continuous  offense  pursuant  to  §  971.36(3)(a). 
Nothing  in  §  971.36(3)(a)  indicates  that  the  legislature  intended  to  limit  the  provision  to  a  specific  type  or 
types  of  theft,  therefore  the  statute  is  applicable  to  various  types  of  theft,  including  retail  theft  under  § 
943.50(1  m)(a)  (e). 

1.  Section  943.50(lm)(f)  prohibits  removing  a  theft  detection  device  “from  merchandise  held  for 
resale  by  a  merchant  or  property  of  a  merchant.”  The  instruction  is  drafted  for  an  offense  involving 
“property  held  for  resale  by  a  merchant”  and  must  be  modified  if  “property  of  a  merchant”  was  involved. 

2.  The  instruction  does  not  include  the  following  alternative  from  the  statute:  intent  to  deprive  the 
merchant  permanently  of  “the  full  purchase  price”  of  the  merchandise.  The  Committee  concluded  that  a 
shielding  device  would  be  used  only  to  steal  the  merchandise,  not  to  reduce  its  stated  price. 
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3.  This  is  the  definition  provided  in  §  943. 50(  1  )(ar). 

4.  Section  943.50(1),  as  created  by  Chapter  270,  Laws  of  1981,  provides  that  “merchant”  includes 
those  identified  in  §  402.104(3)  as  well  as  any  innkeeper,  motelkeeper,  or  hotelkeeper. 

Section  402.104(3)  defines  “merchant”  as  follows: 

“Merchant”  means  a  person  who  deals  in  goods  of  the  kind  or  otherwise  by  his  or  her  occupation 
holds  himself  or  herself  out  as  having  knowledge  or  skill  peculiar  to  the  practices  or  goods 
involved  in  the  transaction  or  to  whom  such  knowledge  or  skill  may  be  attributed  by  his  or  her 
employment  of  an  agent  or  broker  or  other  intermediary  who  by  his  or  her  occupation  holds 
himself  or  herself  out  as  having  such  knowledge  or  skill. 

5.  See  note  1 ,  supra. 

6.  The  phrase  “without  consent”  is  defined  in  §  939.22(48)(a)-(c).  That  definition  should  be  read 
to  the  jury  at  this  point  if  consent  is  at  issue.  See  Wis  Jl-Criminal  948. 

7.  When  appropriate  add:  “or  is  aware  that  his  conduct  is  practically  certain  to  cause  that  result.” 
See  §  939.23(4)  and  Wis  Jl-Criminal  923B. 

8.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  has  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional,  statement  is  found  at  Wis  Jl-Criminal  923A. 

9.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it 
determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 

The  amounts  determining  the  penalty  are  set  forth  in  §  943.50(4): 

-  if  the  value  of  the  property  does  not  exceed  $500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony;  and, 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony. 

The  above  reflects  changes  made  by  2011  Wisconsin  Act  174.  Only  the  threshold  for  the  Class  I 
felony  was  changed  —  it  was  reduced  to  $500  from  $2,500. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I  and  Class  H  felonies; 
it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one  question  may 
be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for  example,  that 
the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be  submitted. 
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10.  Section  943. 50(  l)(b),  as  created  by  Chapter  270,  Laws  of  1981,  provides  a  definition  of  “value” 
for  the  purposes  of  “retail  theft”  cases: 

(b)  “Value  of  merchandise”  means: 

1 .  For  property  of  the  merchant,  the  value  of  the  property;  or 

2.  For  merchandise  held  for  resale,  the  merchant’s  stated  price  of  the  merchandise  or,  in 
the  event  of  altering,  transferring  or  removing  a  price  marking  or  causing  a  cash  register  or  other 
sales  devise  to  reflect  less  than  the  merchant’s  stated  price,  the  difference  between  the  merchant’s 
stated  price  of  the  merchandise  and  the  altered  price. 
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1498B  RETAIL  THEFT:  USING  A  THEFT  DETECTION  SHIELDING 
DEVICE  —  §  943.50(1  m)(g) 

Statutory  Definition  of  the  Crime 

Section  943.50(1  m)(g)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  uses 
[or  possesses  with  intent  to  use]  a  theft  detection  shielding  device  to  shield  merchandise 
held  for  resale1  from  being  detected  by  a  theft  alarm  sensor  and  does  so  without  the 
merchant’s  consent  and  with  intent  to  deprive  the  merchant  permanently  of  possession2  of 
the  merchandise. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  six  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  used  [or  possessed  with  intent  to  use]  a  theft  detection  shielding 
device  to  shield  (property  involved)  from  being  detected  by  a  theft  alarm  sensor. 

“Theft  detection  shielding  device”  means  any  laminated  or  coated  bag  or 
device  designed  to  shield  merchandise  held  for  resale  by  a  merchant  from  being 
detected  by  an  electronic  or  magnetic  theft  alarm  sensor.3 

2.  (Property  involved)  was  merchandise  held  for  resale  by  a  merchant.4 

3.  The  defendant  knew  that  (property  involved)  was  merchandise  held  for  resale5  by 
a  merchant. 
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4.  The  merchant  did  not  consent6  to  use  of  [or  possession  with  intent  to  use]  a  theft 
detection  shielding  device  to  shield  (property  involved)  from  being  detected  by  a 
theft  alarm  sensor. 

5.  The  defendant  knew  that  the  merchant  did  not  consent. 

6.  The  defendant  intended  to  deprive  the  merchant  permanently  of  possession  of  the 
merchandise.7 


Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person’s  mind  to  find  intent  or  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge.8 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  six  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


IF  FELONY  RETAIL  THEFT  IS  CHARGED,  A  JURY  DETERMINATION  OF 
VALUE  MUST  BE  MADE.  ADD  THE  FOLLOWING  IF  THE  EVIDENCE 
WOULD  SUPPORT  A  FINDING  THAT  THE  VALUE  OF  THE 
MERCHANDISE  WAS  MORE  THAN  THE  AMOUNT  STATED  IN  THE 
QUESTION.9 
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Determining  Value 

If  you  find  the  defendant  guilty,  answer  the  following  question: 

(“Was  the  value  of  the  merchandise  more  than  $10,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  merchandise  more  than  $5,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  merchandise  more  than  $500?” 

Answer:  “yes”  or  “no.”) 

[“Value”  means  the  (merchant’s  stated  price  of  the  merchandise)  (the  difference 
between  the  merchant’s  stated  price  of  the  merchandise  and  the  altered  price).10 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt  that 
the  value  of  the  property  was  more  than  the  amount  stated  in  the  question.] 


COMMENT 

Wis  Jl-Criminal  1498B  was  originally  published  in  1998  and  revised  in  2003  and  2012.  The  2012 
revision  reflected  a  change  in  the  amount  distinguishing  the  misdemeanor  from  the  felony  violation.  This 
revision  was  approved  by  the  Committee  in  April  2019. 

This  instruction  is  for  the  offense  defined  in  sub.  (lm)(g)  of  §  943.50,  which  was  created  by  1997 
Wisconsin  Act  262  [effective  date:  June  23,  1998]. 

The  basic  offense  is  a  Class  A  misdemeanor.  The  penalty  increases  to  a  felony  if  the  value  of  the 
stolen  property  exceeds  specified  amounts.  This  amount  distinguishing  misdemeanors  from  felonies  was 
decreased  from  $2,500  to  $500  by  201 1  Wisconsin  Act  174.  [Effective  date:  April  17,  2012.] 

Act  174  also  created  ss.  943.50(4m)  which  provides  that  “[W]hoever  violates  sub.  (lm)  (a),  (b),  (c), 
(d),  (e),  or  (f)  is  guilty  of  a  Class  1  felony  if  all  of  the  following  apply: 

(a)  The  value  of  the  merchandise  does  not  exceed  $500. 

(b)  The  person  agree  or  combines  with  another  to  commit  the  violation. 
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(c)  The  person  intends  to  sell  the  merchandise  by  means  of  the  Internet.” 

In  State  v.  Lopez,  2019  WI  App  2,  385  Wis.2d  482,  922  N.W.2d  855,  the  court  of  appeals  held  that 
the  State  may  charge  multiple  acts  of  retail  theft  as  one  continuous  offense  pursuant  to  §  971.36(3)(a). 
Nothing  in  §  971.36(3)(a)  indicates  that  the  legislature  intended  to  limit  the  provision  to  a  specific  type  or 
types  of  theft,  therefore  the  statute  is  applicable  to  various  types  of  theft,  including  retail  theft  under  § 
943.50(lm)(a)  (e). 

1 .  Section  943.50(1  m)(g)  prohibits  using,  or  possessing  with  intent  to  use,  a  theft  detection  shielding 
device  to  shield  “merchandise  held  for  resale  by  a  merchant  or  property  of  a  merchant.”  The  instruction 
is  drafted  for  an  offense  involving  “property  held  for  resale  by  a  merchant”  and  must  be  modified  if 

“property  of  a  merchant”  was  involved. 

2.  The  instruction  does  not  include  the  following  alternative  from  the  statute:  intent  to  deprive  the 
merchant  permanently  of  “the  full  purchase  price”  of  the  merchandise.  The  Committee  concluded  that  a 
shielding  device  would  be  used  only  to  steal  the  merchandise,  not  to  reduce  its  stated  price. 

3.  This  is  the  definition  provided  in  §  943.50(l)(at). 

4.  Section  943.50(1),  as  created  by  Chapter  270,  Laws  of  1981,  provides  that  “merchant”  includes 
those  identified  in  §  402.104(3)  as  well  as  any  innkeeper,  motelkeeper,  or  hotelkeeper. 

Section  402. 104(3)  defines  “merchant”  as  follows: 

“Merchant”  means  a  person  who  deals  in  goods  of  the  kind  or  otherwise  by  his  or  her  occupation 
holds  himself  or  herself  out  as  having  knowledge  or  skill  peculiar  to  the  practices  or  goods 
involved  in  the  transaction  or  to  whom  such  knowledge  or  skill  may  be  attributed  by  his  or  her 
employment  of  an  agent  or  broker  or  other  intermediary  who  by  his  or  her  occupation  holds 
himself  or  herself  out  as  having  such  knowledge  or  skill. 

5.  See  note  1,  supra. 

6.  The  phrase  “without  consent”  is  defined  in  §  939.22(48)(a)-(c).  That  definition  should  be  read 
to  the  jury  at  this  point  if  consent  is  at  issue.  See  Wis  Jl-Criminal  948. 

7.  When  appropriate  add:  “or  is  aware  that  his  conduct  is  practically  certain  to  cause  that  result.” 
See  §  939.23(4)  and  Wis  Jl-Criminal  923B. 

8.  This  instruction  on  finding  intent  is  a  shorter  version  of  a  longer  statement  commonly  used  in  the 
standard  instructions.  The  Committee  has  concluded  that  this  shorter  version  is  appropriate  for  most  cases. 
The  complete,  traditional,  statement  is  found  at  Wis  Jl-Criminal  923A. 

9.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  if  the  felony  offense  is  charged 
and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State,  275  Wis. 
104,  81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime,  it 
determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.”  The 
Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as  to 
value. 
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The  amounts  determining  the  penalty  are  set  forth  in  §  943.50(4): 

-  if  the  value  of  the  property  does  not  exceed  $500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  property  exceeds  $500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  property  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony;  and, 

-  if  the  value  of  the  property  exceeds  $10,000,  the  offense  is  a  Class  G  felony. 

The  above  reflects  changes  made  by  2011  Wisconsin  Act  174.  Only  the  threshold  for  the  Class  1 
felony  was  changed  -  it  was  reduced  to  $500  from  $2,500. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  Class  I  and  Class  H  felonies; 
it  is  no  defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one  question  may 
be  presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for  example,  that 
the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be  submitted. 

10.  Section  943. 50(  l)(b),  as  created  by  Chapter  270,  Laws  of  1981,  provides  a  definition  of  “value” 
for  the  purposes  of  “retail  theft”  cases: 

(b)  “Value  of  merchandise”  means: 

1 .  For  property  of  the  merchant,  the  value  of  the  property;  or 

2.  For  merchandise  held  for  resale,  the  merchant’s  stated  price  of  the  merchandise  or,  in 

the  event  of  altering,  transferring  or  removing  a  price  marking  or  causing  a  cash  register  or  other 

sales  devise  to  reflect  less  than  the  merchant’s  stated  price,  the  difference  between  the  merchant’s 

stated  price  of  the  merchandise  and  the  altered  price. 


©  2019,  Regents,  Univ.  of  Wis. 


5 


(Rel.  No.  57—7/2019) 


1498C 


WIS  JI-CRIMINAL 


1498C 


1498C  THEFT  OF  SERVICES  -  §  943.50(1  r) 

Statutory  Definition  of  the  Crime 

Theft  of  services,  as  defined  in  §  943.50(1  r)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who,  having  obtained  a  service  from  a  service  provider,  absconds  and 
intentionally  fails  or  refuses  to  pay  for  the  service  and  does  so  without  the  service 
provider’s  consent  and  with  intent  to  deprive  the  service  provider  permanently  of  the  full 
price  of  the  service.1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  obtained  a  service  from  a  service  provider. 

“Service  provider”  means  a  merchant  who  provides  a  service  to  retail 
customers  without  a  written  contract  with  the  expectation  that  the  service  will  be 
paid  for  by  the  customer  upon  completion  of  the  service.2 

2.  The  defendant  intentionally  absconded  without  paying  for  the  service. 

“Intentionally  absconded”  means  that  the  defendant  left  with  the  mental 
purpose  to  avoid  paying  for  the  service.3 
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3.  The  service  provider  did  not  consent  to  the  defendant  leaving  without  paying  for 
the  service. 

4.  The  defendant  intended  to  deprive  the  service  provider  permanently  of  the  full 
price  of  the  service. 


Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense 


have  been  proved,  you  should  find  the  defendant  guilty. 


If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

IF  FELONY  THEFT  OF  SERVICES  IS  CHARGED,  A  JURY 
DETERMINATION  OF  VALUE  MUST  BE  MADE.  ADD  THE  FOLLOWING 
IF  THE  EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  THE  VALUE  OF 
THE  SERVICE  WAS  MORE  THAN  THE  AMOUNT  STATED  IN  THE 
QUESTION.4 


Determining  Value 

If  you  find  the  defendant  guilty,  answer  the  following  question: 
(“Was  the  value  of  the  service  more  than  $10,000?” 
Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  service  more  than  $5,000?” 

Answer:  “yes”  or  “no.”) 

(“Was  the  value  of  the  service  more  than  $500?” 

Answer:  “yes”  or  “no.”) 
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[“Value”  means  the  price  that  the  service  provider  stated  for  the  service  before  the 
service  was  provided. ]- 

Before  you  may  answer  “yes,”  you  must  be  satisfied  beyond  a  reasonable  doubt 
that  the  value  of  the  service  was  more  than  the  amount  stated  in  the  question.] 


COMMENT 

Wis  Jl-Criminal  1498C  was  originally  published  by  the  Committee  in  2012.  This  revision  was 
approved  in  April  2019. 

The  crime  of  “theft  of  services”  was  created  by  201 1  Wisconsin  Act  1 10  [effective  date:  December 
2 1 , 201 1],  Act  1 10  added  subsection  (lr)  to  §  943.50,  which  is  now  titled:  “Retail  theft;  theft  of  services.” 

As  with  other  retail  theft  violations,  the  basic  offense  is  a  Class  A  misdemeanor.  The  penalty 
increases  to  a  felony  if  the  value  of  the  stolen  property  exceeds  specified  amounts.  The  instruction 
provides  for  a  jury  finding  of  the  amount  for  felony  cases.  See  footnote  4  and  the  accompanying  text. 
The  amount  distinguishing  misdemeanors  from  felonies  was  reduced  from  $1,500  to  $500  by  2011 
Wisconsin  Act  174. 

Act  174  also  created  ss.  943.50(4m)  which  provides  that  “[Wjhoever  violates  sub.  (lm)  (a),  (b),  (c), 
(d),  (e),  or  (f)  is  guilty  of  a  Class  I  felony  if  all  of  the  following  apply: 

(a)  The  value  of  the  merchandise  does  not  exceed  $500. 

(b)  The  person  agree  or  combines  with  another  to  commit  the  violation. 

(c)  The  person  intends  to  sell  the  merchandise  by  means  of  the  Internet.” 

In  State  v.  Lopez,  2019  WI  App  2,  385  Wis. 2d  482,  922  N.W.2d  855,  the  court  of  appeals  held  that 
the  State  may  charge  multiple  acts  of  retail  theft  as  one  continuous  offense  pursuant  to  §  971.36(3)(a). 
Nothing  in  §  971.36(3)(a)  indicates  that  the  legislature  intended  to  limit  the  provision  to  a  specific  type  or 
types  of  theft,  therefore  the  statute  is  applicable  to  various  types  of  theft,  including  retail  theft  under  § 
943.50(1  m)(a)  (e). 

1.  This  statement  reorders  the  statutory  language  to  make  it  more  understandable  for  the  jury;  no 
change  in  meaning  is  intended. 

2.  This  is  the  definition  provided  in  §  943.50(l)(am). 

3.  The  definition  of  “abscond”  is  adapted  from  the  one  used  in  Wis  Jl-Criminal  1461,  Fraud  on  Hotel 
or  Restaurant  Keeper.  See  footnote  5,  Wis  Jl-Criminal  1461.  For  definition  of  “intentionally,”  see  Wis 
Jl-Criminal  923A  and  923B. 
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4.  The  jury  must  make  a  finding  of  the  value  of  the  stolen  property  [or  services]  if  the  felony  offense 
is  charged  and  if  the  evidence  supports  a  finding  that  the  required  amount  is  involved.  Heyroth  v.  State, 
275  Wis.  104,  81  N.W.2d  56  (1957).  While  value  may  not,  strictly  speaking,  be  an  element  of  the  crime, 
it  determines  the  range  of  permissible  penalties  and  should  be  established  “beyond  a  reasonable  doubt.” 
The  Committee  concluded  that  if  the  misdemeanor  offense  is  charged,  the  jury  need  not  make  a  finding  as 
to  value. 

The  amounts  determining  the  penalty  are  set  forth  in  §  943.50(4): 

-  if  the  value  of  the  service  does  not  exceed  $500,  the  offense  is  a  Class  A  misdemeanor; 

-  if  the  value  of  the  service  exceeds  $500  but  not  $5,000,  the  offense  is  a  Class  I  felony; 

-  if  the  value  of  the  service  exceeds  $5,000  but  not  $10,000,  the  offense  is  a  Class  H  felony;  and, 

-  if  the  value  of  the  service  exceeds  $10,000,  the  offense  is  a  Class  G  felony. 

The  above  reflects  changes  made  by  201 1  Wisconsin  Act  174.  Only  the  threshold  for  the  Class  I 
felony  was  changed  -  it  was  reduced  to  $500  from  $2,500. 

The  questions  in  the  instruction  omit  the  upper  limits  of  the  categories  for  the  felony  penalties;  it  is  no 
defense  that  the  value  was  actually  greater  than  the  amount  alleged.  More  than  one  question  may  be 
presented  to  the  jury,  however.  If  the  evidence  would  allow  a  reasonable  jury  to  find,  for  example,  that 
the  value  did  not  exceed  $10,000  but  did  exceed  $5,000,  the  two  relevant  questions  could  be  submitted. 

5.  This  is  the  definition  provided  in  §  943. 50(  l)(b)3. 
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1499  CRIMINAL  SLANDER  OF  TITLE  —  §  943.60 

Statutory  Definition  of  the  Crime 

Criminal  slander  of  title,  as  defined  in  §  943.60  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  a  person  who  submits  for  filing,  docketing,  or  recording  any  instrument 
relating  to  a  security  interest  in  or  title  to  real  or  personal  property,  and  who  knows  or  should 
have  known  that  the  contents  or  any  part  of  the  contents  of  the  instrument  are  false,  a  sham, 
or  frivolous. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements1 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  submitted  an  instrument  for  (filing)  (docketing)  (recording)  that 
related  to  (a  security  interest2  in)  (title  to)  real  or  personal  property. 

"Instrument"  means  a  document  that  appears  to  have  some  legal  effect.3 

["Real  property"  means  real  estate.] 

2.  The  contents  or  any  part  of  the  contents  of  the  instrument  were  false,  a  sham,  or 
frivolous. 
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This  requires  that,  while  the  instrument  may  have  been  represented  to  be  a  legal 
document,  it  had  no  proper  legal  significance  either  because  its  contents  were  false 
or  because  it  related  to  no  legitimate  legal  claim,  interest,  or  remedy.4 

3.  The  defendant  knew  or  should  have  known5  that  the  contents  or  any  part  of  the 
contents  of  the  instrument  were  false,  a  sham,  or  frivolous. 

In  determining  what  the  defendant  should  have  known,  consider  what  an 
ordinary,  reasonable,  and  prudent  person  would  have  known  about  the  contents  of 
the  document  under  the  same  or  similar  circumstances. 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  criminal  slander 
of  title  have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1499  was  originally  published  in  1988  and  revised  in  1995,  and  1998.  This  revision 
was  approved  by  the  Committee  in  October  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text. 

The  following  changes  were  made  in  §  943.60  by  1997  Wisconsin  Act  27  (effective  date:  October  14, 
1997): 
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( 1 )  the  penalty  was  increased  to  a  Class  D  felony  [changed  to  a  Class  I  felony  by  200 1  Wisconsin 
Act  109]; 

(2)  "financing  statement"  was  added  to  the  list  of  instruments; 

(3)  the  coverage  was  expanded  to  include  instruments  relating  to  a  security  interest  in  real  or 
personal  property;  and, 

(4)  the  mental  element  was  changed  to  refer  to  "or  should  have  known"  that  the  contents  of  the 
instrument  are  false. 

1 .  The  three  elements  in  the  instruction  are  essentially  the  same  as  those  set  forth  in  State  v.  Leist. 
141  Wis.2d  34,  414  N.W.2d  45  (Ct.  App.  1987).  However,  the  Leist  summary  of  the  elements  included 
"intentionally"  in  the  first  element.  See  141  Wis.2d  34  at  36.  "Intentionally"  is  not  included  in  the 
instruction  because  it  does  not  appear  in  the  statute  defining  the  crime.  Because  that  issue  was  not  really 
before  the  court  in  Leist.  the  Committee  concluded  that  the  decision  did  not  explicitly  hold  that 
"intentionally"  does  apply  to  violations  of  §  943.60. 

2.  "Security  interest"  was  added  to  the  statute  by  1997  Wisconsin  Act  27.  The  term  is  defined  as 
follows  in  §  943.84(4):  '"Security  interest'  means  an  interest  in  property  which  secures  payment  of  or  other 
performance  of  an  obligation."  Other  definitions  are  provided  in  §§  234.907(l)(h),  401.201(37),  and 
421.301. 

3.  The  definition  of  "instrument"  is  based  on  dictionary  definitions  of  the  word.  The  Committee 
concluded  that  in  the  context  of  this  offense,  there  was  also  the  connotation  of  a  written  document  purporting 
to  have  legal  significance.  See,  on  the  latter  point,  Gamer,  A  Dictionary  of  Modem  Legal  Usage.  Second 
Edition,  Oxford  University  Press,  1995.  For  general  definitions,  the  Committee  referred  to  Black's  Law 
Dictionary  and  Webster's  Third  New  International  Dictionary  (Unabridged). 

4.  The  question  whether  the  document  was  false,  a  sham,  or  frivolous  must  be  left  for  the  jury  to 
determine: 

We  agree  that  it  is  within  the  province  of  a  trial  court  to  define  an  element  for  the  jury's 
enlightenment.  In  fact,  the  trial  court  here  did  just  that  when  it  defined  a  frivolous  document  as 
one  "without  legal  significance."  It  is  not  within  the  province  of  the  trial  court,  however,  to 
determine  as  a  matter  of  law  that  certain  facts  before  the  jury  fit  within  the  given  definition.  In  that 
case,  the  trial  court  is  applying  the  facts  to  the  law,  thus  invading  the  province  of  the  jury. 

....  We  hold  that  the  unambiguous  intent  of  the  legislature  was  to  place  upon  the  government  the 
responsibility  of  convincing  the  jury  that  a  document  is  without  legal  significance. 

State  v.  Leist.  141  Wis.2d  34,  37,  38-39,  414  N.W.2d  45  (Ct.  App.  1987),  emphasis  in  original. 

The  definition  of  "false,  sham,  or  frivolous"  in  the  instruction  is  based  on  the  one  ("without  legal 
significance")  used  in  Leist.  though  it  was  adapted  to  directly  recognize  that  while  the  document  may  purport 
to  have  legal  significance  (and  in  fact,  is  often  filed  precisely  because  it  will  have  legal  effect),  it  in  fact  does 
not  have  a  legitimate  legal  effect. 

5.  The  alternative  "or  should  have  known"  was  added  to  §  943.60  by  1997  Wisconsin  Act  27. 
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1500-1529  CRIMES  AGAINST  SEXUAL  MORALITY 


[INSTRUCTIONS  WITHDRAWN] 

1500  Rape  —  §  944.01 

1502  Attempted  Rape:  Rape  Not  Charged  —  §§  944.01  And  939.32 

1503  Attempted  Rape  as  a  Lesser  Included  Offense  —  §§  944.01  and 

939.32 

1520  Sexual  Intercourse  with  a  Child  —  §  944.10 

1522  Sexual  Intercourse  by  Male  Over  Age  18  with  a  Child  (Female 

Under  Age  16  or  Age  12)  —  §  944.10 

1525  Indecent  Behavior  with  a  Child  —  §  944.11(1) 

1527  Indecent  Behavior  with  a  Child  —  Indecent  Liberties  with  the 
Privates  of  a  Person  Under  18  —  §  944.11(2) 

1529  Indecent  Behavior  with  a  Child  —  Consent  to  Use  of  Private  Parts 
by  a  Minor  —  §  944.11(3) 


COMMENT 

Wis.  Stat.  §§  944.01,  944.10,  and  944.11  were  repealed  by  Chapter  184,  Laws  of  1975.  Wis 
Jl-Criminal  1500,  1502,  1503,  1520,  1522,  1525,  1527,  and  1529  dealt  with  offenses  under  the  repealed 
statutes  and  were  withdrawn  in  1980. 

The  repealed  statutes  were  originally  replaced  by  §  940.225,  which  defines  sexual  assault.  See  Wis 
Jl-Criminal  1200  through  1219  for  instructions  for  offenses  under  §  940.225.  Sexual  offenses  against 
children  were  moved  to  Chapter  948  in  1989.  See  Wis  Jl-Criminal  2102,  et  al. 

This  note  was  republished  in  1995. 
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1504  COMPUTER  CRIME  —  §  943.70(2)(a)l.  -  5. 

Statutory  Definition  of  the  Crime 

Computer  crime,  as  defined  by  §  943.70(2)(a)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  willfully,  knowingly,  and  without  authorization  (modifies)  (destroys) 
(accesses)  (takes  possession  of)  (copies)  computer  data  or  programs. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (modified)  (destroyed)  (accessed)  (took  possession  of)  (copied) 
computer  data  or  programs. 

2.  The  defendant  had  no  authorization  to  (modify)  (destroy)  (access)  (take  possession 
of)  (copy)  computer  data  or  programs. 

3.  The  defendant  acted  intentionally.1 

This  requires  that  the  defendant  acted  with  the  purpose  of  (modifying) 
(destroying)  (accessing)  (taking  possession  of)  (copying)  computer  data  or  programs. 
It  further  requires  that  the  defendant  knew  that  (he)  (she)  did  not  have  authorization. 
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[Meaning  of  ’’Computer  Program"] 

["Computer  program"2  means  an  ordered  set  of  instructions  or  statements  that,  when 
executed  by  a  computer,  causes  the  computer  to  process  data.] 

[Meaning  of  "Computer  Data"] 

["Computer  data"3  means  a  representation  of  information,  knowledge,  facts,  concepts, 
or  instructions  that  has  been  prepared  or  is  being  prepared  in  a  formalized  manner  and  has 
been  processed,  is  being  processed,  or  is  intended  to  be  processed  in  a  computer  system4  or 
computer  network.5  Data  may  be  in  any  form,  including  computer  printouts,  magnetic 
storage  media,  punched  cards,  and  as  stored  in  the  memory  of  the  computer.] 

[Meaning  of  "Computer"] 

["Computer"6  means  an  electronic  device  that  performs  logical,  arithmetic,  and  memory 
functions  by  manipulating  electronic  or  magnetic  impulses  and  includes  all  input,  output, 
processing,  storage,  computer  software,7  and  communications  facilities  that  are  connected 
or  related  to  a  computer  in  a  computer  system  or  computer  network.] 

Deciding  About  Purpose  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  purpose  and  knowledge.  Purpose  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  purpose  and 
knowledge. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  ONE  OF  THE  FOLLOWING  IF  A  FACT  INCREASING  THE  PENALTY 
AS  SET  FORTH  IN  §  943.70(2)(b)2.,  3g.,  3r.,  or  4.  IS  ALLEGED  AND  THE 
EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  IT  IS  PRESENT:8 

[If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

["Was  the  offense  committed  (to  defraud)  (to  obtain  property9)?"]10 

["Did  the  offense  result  in  damage  valued  at  more  than  $2,500?"]u 

["Did  the  offense  cause  an  interruption  or  impairment  of  (governmental  operations) 

(public  communication)  (transportation)  (a  supply  of  water,  gas,  or  other  public 

service)?"]12 

["Did  the  offense  create  a  situation  of  unreasonable  risk  and  high  probability  of 
death  or  great  bodily  harm  to  another?"]13 

■Before  you  may  answer  this  question  "yes,"  the  State  must  prove  by  evidence  which 
satisfies  you  beyond  a  reasonable  doubt  that  the  answer  to  the  question  is  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no."] 
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COMMENT 

Wis  Jl-Criminal  1504  was  originally  published  in  1987  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  October  2006  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

Wis  Jl-Criminal  1504  is  drafted  for  any  of  the  offenses  defined  in  Sec.  943. 70(2)(a)  1.-5.  Those  offenses 
are  all  the  same  except  for  the  verb  used.  The  instruction  places  the  alternative  verbs  in  parentheses.  For 
a  violation  of  §  943.70(2)(a)6.,  which  defines  a  different  type  of  act  -  disclosing  restricted  access  codes  or 
other  restricted  access  information  to  unauthorized  persons  -  see  Wis  Jl-Criminal  1505.  For  violations  of 
§  943.70(3)(a)2.,  see  Wis  Jl-Criminal  1506. 

Wisconsin's  computer  crime  statute  is  apparently  based  on  proposed  legislation  drafted  by  the  National 
Association  for  State  Information  Systems  Standing  Committee  on  Security,  Privacy,  and  Confidentiality  (per 
Drafting  File  for  1981  Assembly  Bill  744,  Legislative  Reference  Bureau).  For  a  general  discussion  of  the 
statute,  see  Levy,  "Criminal  Liability  for  Computer  Offenses  and  the  New  Wisconsin  Computer  Crimes  Act," 
Wisconsin  Bar  Bulletin.  March  1983. 

In  State  v.  Corcoran.  186  Wis. 2d  616, 522  N.W.2d  226  (Ct.  App.  1994),  the  court  rejected  constitutional 
challenges  to  §  943.70  based  on  claims  of  impairment  of  contract,  involuntary  servitude,  vagueness,  and 
overbreadth.  Because  it  found  that  the  defendant  did  not  have  the  protected  copyright  interest  he  claimed, 
the  court  found  it  unnecessary  to  decide  whether  the  federal  Copyrights  Act  preempts  the  enforcement  of 
§  943.70.  186  Wis.2d  616,  628. 

1.  The  instruction  substitutes  the  word  "intentionally,"  which  is  well  defined  in  the  Wisconsin 
Criminal  Code,  for  the  statute's  "willfully,  knowingly.”  The  meaning  of  "intentionally,"  which  requires 
purpose  and  knowledge,  ought  to  adequately  cover  the  intended  meaning  of  "willfully,  knowingly."  This  is 
consistent  with  the  approach  taken  in  several  cases  where  Wisconsin  appellate  courts  have  interpreted 
"willfully"  as  having  the  same  meaning  as  "intentionally."  See,  for  example.State  v.  Hurd.  135  Wis. 2d  266, 
400  N.W.2d  42  (Ct.  App.  1986),  and  State  v.  Cissell.  127  Wis.2d  205,  378  N.W.2d  691  (1985). 

2.  This  definition  is  the  one  provided  in  §  943.70(1  )(c).  Use  when  the  case  involves  a  “computer 
program.” 

3.  This  definition  is  the  one  provided  in  §  943.70(l)(f).  Use  when  the  case  involves  "computer  data." 

4.  "Computer  system"  is  defined  in  §  943. 70(  l)(e)  as  "a  set  of  related  computer  equipment,  hardware 
or  software." 

5.  "Computer  network"  is  defined  in  §  943.70(l)(b)  as  "the  interconnection  of  communication  lines 
with  a  computer  through  remote  terminals  or  a  complex  consisting  of  2  or  more  interconnected  computers." 

6.  This  is  the  definition  provided  in  §  943.70(l)(a). 

7.  "Computer  software"  is  defined  in  §  943.70(l)(d)  as  "a  set  of  computer  programs,  procedures  or 
associated  documentation  used  in  the  operation  of  a  computer  system." 

8.  The  basic  penalty  for  a  violation  of  §  943.70(2)  is  that  of  a  Class  A  misdemeanor.  But  the  penalty 
increases  in  seriousness  if  facts  identified  in  §  943.70(2)(b)2.-4.  are  present.  A  violation  is  a  Class  I  felony 
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if  the  offense  is  committed  to  defraud  or  to  obtain  property  -  sub.  (2)(b)2.  A  violation  is  a  Class  F  felony 
if  the  damage  is  greater  than  $2,500  -  sub.  (2)(b)3g.  -  or  if  it  causes  an  interruption  or  impairment  of 
governmental  operations  or  public  communication,  of  transportation,  or  of  a  supply  of  water,  gas,  or  other 
public  service  -  sub.  (2)(b)3r.  -  or  if  the  offense  creates  a  situation  of  unreasonable  risk  and  high  probability 
of  death  or  great  bodily  harm  to  another  -  sub.  (2)(b)4. 

The  instruction  suggests  handling  these  penalty-increasing  facts  by  submitting  special  questions  to  the 

jury. 


9.  "Property,"  as  it  applies  to  this  offense,  is  defined  as  follows  in  §  943.70(l)(h): 

"Property"  means  anything  of  value,  including  but  not  limited  to  financial  instruments,  information, 
electronically  produced  data,  computer  software  and  computer  programs. 

10.  See  sub.  (2)(b)2. 

11.  See  sub.  (2)(b)3g. 

12.  See  sub.  (2)(b)3r. 

13.  See  sub.  (2)(b)4. 
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1505  COMPUTER  CRIME  —  §  943.70(2)(a)6. 

Statutory  Definition  of  the  Crime 

Computer  crime,  as  defined  by  §  943.70(2)(a)6.  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  willfully,  knowingly,  and  without  authorization  discloses  restricted 
access  codes  or  other  restricted  access  information  to  unauthorized  persons. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  disclosed  restricted  access  codes  or  other  restricted  access 
information1  to  (name  of  person) . 

2.  (Name  of  person!  was  not  authorized  to  receive  the  restricted  information. 

3.  The  defendant  had  no  authorization  to  disclose  restricted  access  codes  or  other 
restricted  access  information  to  (name  of  person! . 

4.  The  defendant  acted  intentionally.2 

This  requires  that  the  defendant  acted  with  the  purpose  of  disclosing  restricted 
access  codes  or  other  restricted  access  information  to  an  unauthorized  person.  It 
further  requires  that  the  defendant  knew  that  (he)  (she)  did  not  have  authorization 
and  knew  that  the  disclosure  was  to  an  unauthorized  person. 
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Deciding  About  Purpose  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  purpose  and  knowledge.  Purpose  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  purpose  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  ONE  OF  THE  FOLLOWING  IF  A  FACT  INCREASING  THE  PENALTY 
AS  SET  FORTH  IN  §  943.70(2)(b)2.,  3g.,  3r.,  or  4.  IS  ALLEGED  AND  THE 
EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  IT  IS  PRESENT:3 

[If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

["Was  the  offense  committed  (to  defraud)  (to  obtain  property4)?"]5 

["Did  the  offense  result  in  damage  valued  at  more  than  $2,500?"]6 

["Did  the  offense  cause  an  interruption  or  impairment  of  (governmental  operations) 

(public  communication)  (transportation)  (a  supply  of  water,  gas,  or  other  public 

service)?"]7 

["Did  the  offense  create  a  situation  of  unreasonable  risk  and  high  probability  of 
death  or  great  bodily  harm  to  another?"]8 
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Before  you  may  answer  this  question  "yes,"  the  State  must  prove  by  evidence  which 
satisfies  you  beyond  a  reasonable  doubt  that  the  answer  to  the  question  is  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no."] 


COMMENT 

Wis  Jl-Criminal  1505  was  approved  by  the  Committee  in  October  2006.  Non-substantive  editorial 
corrections  were  approved  in  October  2008. 

Wis  Jl-Criminal  1505  is  drafted  for  a  violation  of  §  943.70(2)(a)6.  For  any  of  the  offenses  defined  in 
Sec.  943.70(2)(a)l.-5.  see  Wis  Jl-Criminal  1504.  For  violations  of  §  943.70(3)(a)2.,  see  Wis 
Jl-Criminal  1506. 

Wisconsin's  computer  crime  statute  is  apparently  based  on  proposed  legislation  drafted  by  the  National 
Association  for  State  Information  Systems  Standing  Committee  on  Security,  Privacy,  and  Confidentiality  (per 
Drafting  File  for  1981  Assembly  Bill  744,  Legislative  Reference  Bureau).  For  a  general  discussion  of  the 
statute,  see  Levy,  "Criminal  Liability  for  Computer  Offenses  and  the  New  Wisconsin  Computer  Crimes  Act," 
Wisconsin  Bar  Bulletin.  March  1983. 

In  State  v.  Corcoran.  1 86  Wis.2d  6 1 6, 522  N.  W.2d  226  (Ct.  App.  1 994),  the  court  rejected  constitutional 
challenges  to  §  943.70  based  on  claims  of  impairment  of  contract,  involuntary  servitude,  vagueness,  and 
overbreadth.  Because  it  found  that  the  defendant  did  not  have  the  protected  copyright  interest  he  claimed, 
the  court  found  it  unnecessary  to  decide  whether  the  federal  Copyrights  Act  preempts  the  enforcement  of 
§  943.70.  186  Wis.2d616,  628. 

1.  The  Wisconsin  Supreme  Court  interpreted  the  phrase  "other  restricted  access  information"  as 
"referring  to  another  type  of  information  that  is  not  'data,'  yet  is  critical  to  the  protection  of  computers." 
Burbank  Grease  Services  v.  Sokolowski.  2006  WI  103,  par.  37,  294  Wis.2d  274,  717  N.W.2d  781.  The 
reference  to  "data"  is  to  "data"  as  defined  in  s.  943.70(l)(f).  "A  plain  reading  of  terms  stated  in  the 
alternative  leads  us  to  conclude  that  subd.  6  was  meant  to  prohibit  disclosing  information  that  would  permit 
an  unauthorized  persons  to  access  restricted  or  confidential  information."  Par.  38 

2.  The  instruction  substitutes  the  word  "intentionally,"  which  is  well  defined  in  the  Wisconsin 
Criminal  Code,  for  the  statute's  "willfully,  knowingly."  The  meaning  of  "intentionally,"  which  requires 
purpose  and  knowledge,  ought  to  adequately  cover  the  intended  meaning  of  "willfully,  knowingly."  This  is 
consistent  with  the  approach  taken  in  several  cases  where  Wisconsin  appellate  courts  have  interpreted 
"willfully"  as  having  the  same  meaning  as  "intentionally."  See,  for  example,  State  v.  Hurd.  135  Wis.2d  266, 
400  N.W.2d  42  (Ct.  App.  1986),  and  State  v.  Cissell.  127  Wis.2d  205,  378  N.W.2d  691  (1985). 

3.  The  basic  penalty  for  a  violation  of  §  943.70(2)  is  that  of  a  Class  A  misdemeanor.  But  the  penalty 
increases  in  seriousness  if  facts  identified  in  §  943.70(2)(b)2.-4.  are  present.  A  violation  is  a  Class  I  felony 
if  the  offense  is  committed  to  defraud  or  to  obtain  property  —  sub.  (2)(b)2.  A  violation  is  a  Class  F  felony 
if  the  damage  is  greater  than  $2,500  —  sub.  (2)(b)3g.  —  or  if  it  causes  an  interruption  or  impairment  of 
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governmental  operations  or  public  communication,  of  transportation,  or  of  a  supply  of  water,  gas,  or  other 
public  service  —  sub.  (2)(b)3r.  —  or  if  the  offense  creates  a  situation  of  unreasonable  risk  and  high 
probability  of  death  or  great  bodily  harm  to  another  —  sub.  (2)(b)4. 

The  instruction  suggests  handling  these  penalty-increasing  facts  by  submitting  special  questions  to  the 

jury. 


4.  "Property,"  as  it  applies  to  this  offense,  is  defined  as  follows  in  §  943.70(l)(h): 

"Property"  means  anything  of  value,  including  but  not  limited  to  financial  instruments,  information, 
electronically  produced  data,  computer  software  and  computer  programs. 

5.  See  sub.  (2)(b)2. 

6.  See  sub.  (2)(b)3g. 

7.  See  sub.  (2)(b)3r. 

8.  See  sub.  (2)(b)4. 
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1506  COMPUTER  CRIME  —  §  943.70(3)(a)2. 

Statutory  Definition  of  the  Crime 

Computer  crime,  as  defined  by  §  943.70(3)(a)2.  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  willfully,  knowingly,  and  without  authorization  (destroys)  (uses) 
(takes)  (damages)  a  computer  system  or  computer  network. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  (destroyed)  (used)  (took)  (damaged)  a  computer  (system)  (network). 

2.  The  defendant  had  no  authorization  to  (destroy)  (use)  (take)  (damage)  the  computer 
(system)  (network). 

3.  The  defendant  acted  intentionally.1 

This  requires  that  the  defendant  acted  with  the  purpose  of  (destroying)  (using) 
(taking)  (damaging)  the  computer  (system)  (network).  It  further  requires  that  the 
defendant  knew  that  (he)  (she)  did  not  have  authorization. 

[Meaning  of  "Computer  System"] 

["Computer  system"2  means  a  set  of  related  computer  equipment,  hardware,  or  software.] 
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[Meaning  of  "Computer  Network”] 

["Computer  network"3  means  the  interconnection  of  communication  lines  with  a 
computer  through  remote  terminals  or  a  complex  consisting  of  2  or  more  interconnected 
computers. 

[Meaning  of  "Computer”] 

["Computer"4  means  an  electronic  device  that  performs  logical,  arithmetic,  and  memory 
functions  by  manipulating  electronic  or  magnetic  impulses  and  includes  all  input,  output, 
processing,  storage,  computer  software,5  and  communications  facilities  that  are  connected 
or  related  to  a  computer  in  a  computer  system  or  computer  network.] 

Deciding  About  Purpose  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  purpose  and  knowledge.  Purpose  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  purpose  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  ONE  OF  THE  FOLLOWING  IF  A  FACT  INCREASING  THE  PENALTY 
AS  SET  FORTH  IN  §  943.70(3)(b)2.,  3,  or  4.  IS  ALLEGED  AND  THE 
EVIDENCE  WOULD  SUPPORT  A  FINDING  THAT  IT  IS  PRESENT:6 
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[If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

["Was  the  offense  committed  (to  defraud)  (to  obtain  property7)?"]8 

["Did  the  offense  result  in  damage  valued  at  more  than  $2,500?"]9 

["Did  the  offense  create  a  situation  of  unreasonable  risk  and  high  probability  of 

death  or  great  bodily  harm  to  another?"]10 

Before  you  may  answer  this  question  "yes,"  the  State  must  prove  by  evidence  which 
satisfies  you  beyond  a  reasonable  doubt  that  the  answer  to  the  question  is  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no."] 


COMMENT 

Wis  Jl-Criminal  1506  was  originally  published  in  1987  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  October  2006  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

Wis  Jl-Criminal  1506  is  drafted  for  the  offenses  defined  in  Sec.  943.70(3)(a)2.  For  violations  of 
§  943.70(2)(a)2.  -  5.,  see  Wis  Jl-Criminal  1506.  For  a  violation  of  §  943.70(2)(a)6.,  see  Wis 
Jl-Criminal  1505. 

Wisconsin's  computer  crime  statute  is  apparently  based  on  proposed  legislation  drafted  by  the  National 
Association  for  State  Information  Systems  Standing  Committee  on  Security,  Privacy,  and  Confidentiality  (per 
Drafting  File  for  1981  Assembly  Bill  744,  Legislative  Reference  Bureau).  For  a  general  discussion  of  the 
statute,  see  Levy,  "Criminal  Liability  for  Computer  Offenses  and  the  New  Wisconsin  Computer  Crimes  Act," 
Wisconsin  Bar  Bulletin.  March  1983. 

In  State  v.  Corcoran.  1 86  Wis. 2d  616, 522  N.  W.2d  226  (Ct.  App.  1994),  the  court  rejected  constitutional 
challenges  to  §  943.70  based  on  claims  of  impairment  of  contract,  involuntary  servitude,  vagueness,  and 
overbreadth.  Because  it  found  that  the  defendant  did  not  have  the  protected  copyright  interest  he  claimed, 
the  court  found  it  unnecessary  to  decide  whether  the  federal  Copyrights  Act  preempts  the  enforcement  of 
§  943.70.  186  Wis. 2d  616,  628. 

1.  The  instruction  substitutes  the  word  "intentionally,"  which  is  well  defined  in  the  Wisconsin 
Criminal  Code,  for  the  statute's  "willfully,  knowingly."  The  meaning  of  "intentionally,"  which  requires 
purpose  and  knowledge,  ought  to  adequately  cover  the  intended  meaning  of  "willfully,  knowingly."  This  is 
consistent  with  the  approach  taken  in  several  cases  where  Wisconsin  appellate  courts  have  interpreted 
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"willfully"  as  having  the  same  meaning  as  "intentionally."  See,  for  example.State  v.  Hurd,  135  Wis.2d  266, 
400  N.W.2d  42  (Ct.  App.  1986),  and  State  v.  Cissell.  127  Wis.2d  205,  378  N.W.2d  691  (1985). 

2.  This  definition  is  the  one  provided  in  §  943.70(l)(e).  Use  when  the  case  involves  a  "computer 
system." 

3.  This  definition  is  the  one  provided  in  §  943.70(l)(b).  Use  when  the  case  involves  "computer 
network." 

4.  This  is  the  definition  provided  in  §  943.70(l)(a). 

5.  "Computer  software"  is  defined  in  §  943.70(1  )(d)  as  "a  set  of  computer  programs,  procedures  or 
associated  documentation  used  in  the  operation  of  a  computer  system." 

6.  The  basic  penalty  for  a  violation  of  §  943.70(3)  is  that  of  a  Class  A  misdemeanor.  But  the  penalty 
increases  in  seriousness  if  facts  identified  in  §  943.70(3)(b)2.-4.  are  present.  A  violation  is  a  Class  I  felony 
if  the  offense  is  committed  to  defraud  or  to  obtain  property  -  sub.  (3)(b)2.  A  violation  is  a  Class  H  felony 
if  the  damage  is  greater  than  $2,500  -  sub.  (2)(b)3.  -  or  if  the  offense  creates  a  situation  of  unreasonable  risk 
and  high  probability  of  death  or  great  bodily  harm  to  another  -  sub.  (3)(b)4. 

The  instruction  suggests  handling  these  penalty-increasing  facts  by  submitting  special  questions  to  the 

jury. 


7.  "Property,"  as  it  applies  to  this  offense,  is  defined  as  follows  in  §  943.70(l)(h): 


"Property"  means  anything  of  value,  including  but  not  limited  to  financial  instruments,  information, 
electronically  produced  data,  computer  software  and  computer  programs. 

8.  See  sub.  (3)(b)2. 

9.  See  sub.  (3)(b)3. 

10.  See  sub.  (2)(b)4. 
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1 508  CRIMES  AGAINST  FINANCIAL  INSTITUTIONS:  §§  943.80  -  943.92 

Subchapter  IV,  Chapter  943,  comprises  statutes  defining  crimes  against  financial 
institutions.  It  was  created  by  2005  Wisconsin  Act  212.  Effective  date:  April  1 1,  2006. 
There  are  published  instructions  for  three  offenses  in  this  subchapter: 

JI  1512  Fraud  Against  A  Financial  Institution  -§  943.82(1) 

JI  1470  Transfer  Of  Encumbered  Property  -  §  943.84 


NOTE:  This  is  former  §  943.25,  renumbered  by  2005  Wisconsin  Act  212. 


JI  1522  Robbery  Of  A  Financial  Institution  -  §  943.87 

Most  of  the  other  crimes  in  the  subchapter  define  conduct  directed  at  financial 
institutions  that  is  also  prohibited  by  general  criminal  statutes  for  which  there  are  published 
instructions. 

The  following  crimes  against  financial  institutions  have  counterparts  in  the  referenced 
general  criminal  statutes: 

943.81  Theft  from  a  financial  institution  943.20(l)(a)  Theft 


Wis  Jl-Criminal  1441 


943.82(2)  Fraud  to  obtain  another’s  personal 
Identifying  information 


943.201  “Identity  theft” 

Wis  Jl-Criminal  1458,  1459 


943.83  Loan  fraud 


943.20(1  )(a)  Theft  by  fraud 
Wis  Jl-Criminal  1453  A  &  B 


943.85  Bribery  involving  a  financial  institution  946.10  Bribery  of  public  officers 


and  employees 

Wis  Jl-Criminal  1720,  1721,  1723 
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943.86  Extortion  against  a  financial  institution  943.30  Threat  to  injure  or  accuse  of 

crime 

Wis  Jl-Criminal  1473B 

CAUTION:  Before  using  any  of  the  general  instructions  referenced  above,  compare 
carefully  the  elements  of  the  general  crimes  and  the  elements  of  the  financial  institution 
crimes.  There  are  significant  differences  in  some  of  the  crime  definitions.  Further,  a 
different  penalty  structure  applies  to  the  financial  institution  crimes.  See  §  943.91. 

There  are  three  crimes  against  financial  institutions  for  which  instructions  have  not 
been  drafted  that  do  not  have  counterparts  in  the  general  criminal  statutes: 

943.88  Organizer  of  financial  crimes 

943.89  Mail  fraud 

943.90  Wire  fraud 

COMMENT 

Wis  Jl-Criminal  1508  was  originally  published  in  2008.  This  revision  was  approved  by  the 
Committee  in  April  2019. 
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1510  INCEST:  SEXUAL  INTERCOURSE  BETWEEN  BLOOD  RELATIVES  — 
§  944.06 


INSTRUCTION  RENUMBERED  — 


SEE  WIS  JI-CRIMINAL  1532 


COMMENT 

Wis  Jl-Criminal  1510  was  originally  published  in  1983  and  revised  in  1989.  It  was  revised  and 
renumbered  as  Wis  Jl-Criminal  1532  in  2008. 
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1512  FRAUD  AGAINST  A  FINANCIAL  INSTITUTION  —  §  943.82(1) 

Statutory  Definition  of  the  Crime 

Fraud  against  a  financial  institution,  as  defined  in  §  943.82(1)  of  the  Criminal  Code  of 
Wisconsin,  is  committedby  one  who  obtains  money,  funds,  credits,  assets,  securities,  or  other 
property  owned  by  or  under  the  custody  or  control  of  a  financial  institution  by  means  of  false 
pretenses,  representations,  or  promises,  or  by  use  of  any  fraudulent  device,  scheme,  artifice, 
or  monetary  instrument. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  obtained  (money)  (funds)  (credits)  (assets)  (securities)  (property) 
owned  by  or  under  the  custody  or  control  of  a  financial  institution.1 

'Financial  institution"  means  a  (bank)  (savings  bank)  (savings  and  loan 
association)  (trust  company)  (credit  union)  (mortgage  banker)  (mortgage  broker)2 
chartered  under  the  laws  of  this  state,  another  state  or  territory,  or  under  the  laws  of 
the  United  States.3 
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2.  The  defendant  obtained  (specify  what  was  obtained) 4  [by  means  of  false  (pretenses) 
(representations)  (promises)]  [by  use  of  any  fraudulent  (device)  (scheme)  (artifice) 
(monetary  instrument)].5 

A  person  obtains  (money)  (specify  what  was  obtained)  6  [by  means  of  false 
(pretenses)  (representations)  (promises)]  [by  use  of  any  fraudulent  (device) 
(scheme)  (artifice)  (monetary  instrument)]  when  [they  are  made]  [it  is  used]  with 
knowledge  that  [they  are]  [it  is]  false  and  with  the  intent  to  obtain  money.7 


Jury's  Decision 


If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1512  was  originally  published  in  2008.  This  revision  was  approved  by  the  Committee 
in  July  2016;  it  added  to  the  text  at  footnote  3. 

This  instruction  is  drafted  for  violations  of  §  943.82(1),  which  is  part  of  Subchapter  IV,  Chapter  943, 
created  by  2005  Wisconsin  Act  212.  Effective  date:  April  1 1,  2006. 

Penalties  for  violations  of  §  943.82(1)  are  provided  in  §  943.91.  Note  that  the  penalties  are  higher  than 
for  similar  violations  of  §  943.2)(l)(d),  the  general  theft  by  fraud  statute. 

1.  The  options  in  parentheses  are  those  set  forth  in  the  offense  definition.  Choose  the  option  that 
matches  the  evidence  in  the  case. 

2.  The  options  in  parentheses  are  the  most  common  of  the  alternatives  included  in  the  definition  of 
"financial  institution"  provided  in  §  943.80(2).  The  definition  also  includes  "a  company  that  controls,  is 
controlled  by,  or  is  under  common  control"  of  the  specified  institutions.  The  definition  includes  cross- 
references  to  other  definitions  for  some  of  the  specified  institutions: 


•  bank 

•  savings  bank 


-  §2 1 4.0 1  ( 1  )(c) 

—  §2 14.01  ( 1  )(t) 
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•  credit  union  -  §186.01(2) 

•  mortgage  banker  -  §224.71(3)(a) 

•  mortgage  broker  -  §224. 7 1  (4)(a) 

3.  Proof  of  chartered  status  was  an  issue  in  State  v.  Eadv.  2016  WI  App  12,  366  Wis.2d  71 1,  875 
N.W.2d  139,  which  dealt  with  a  violation  of  §  943.87.  In  Eady,  the  court  of  appeals  apparently  agreed  with 
the  defendant's  contention  that  "chartered"  status  was  an  element  of  the  crime,  but  found  that  it  was 
established  by  circumstantial  evidence. 

4.  Use  the  term  selected  for  the  first  element. 

5.  Choose  one  of  the  two  bracketed  alternatives  and  choose  one  of  the  terms  in  parentheses  from  the 
bracket  selected. 

6.  Use  the  term  selected  for  the  first  element. 

7.  The  Committee  added  this  statement  even  though  the  statute  does  not  specifically  provide  for  it. 
Section  943.82(1)  does  not  use  the  word  "intentionally,"  or  other  "intent  terms,"  as  the  regular  theft  by  fraud 
statute  does.  Compare  §  943. 20(  l)(d):  "Obtains  title  to  property  of  another  person  by  intentionally  deceiving 
the  person  with  a  false  representation  which  is  known  to  be  false,  made  with  intent  to  defraud,  and  which 
does  defraud  the  person  to  whom  it  is  made." 

Section  939.23(1)  provides:  "When  criminal  intent  is  an  element  of  a  crime  in  chs.  939  to  951,  such 
intent  is  indicated  by  the  term  'intentionally',  the  phrase  'with  intent  to',  the  phrase  'with  intent  that',  or  some 
form  of  the  verbs  'know'  or  'believe'."  The  Committee  generally  applies  the  converse  of  this  rule.  That  is, 
when  one  of  the  "intent  terms"  is  not  used,  the  statute  does  not  require  criminal  intent  as  an  element  of  the 
crime.  However,  that  interpretation  may  lead  to  harsh  results  under  §  943.82(1)  in  that  inadvertent  minor 
errors  in,  for  example,  a  loan  application,  could  be  the  basis  for  criminal  liability. 

In  the  Committee's  judgment,  the  added  statement  assures  that  the  "false  representation"  alternative  is 
treated  consistently  with  the  fail’  implication  of  the  other  alternatives  in  the  statute.  There  are  two  categories 
of  conduct  prohibited  by  §  943.82(1): 

•  obtaining  funds,  etc.,  "by  means  of  false  pretenses,  representations,  or  promises.  .  ."  "Pretense"  is 
defined  as  "a  false  appearance  or  action  intended  to  deceive."  American  Heritage  Dictionary  of  the 
English  Language,  3rd  Ed.  (1992).  A  "false  promise"  strongly  implies  a  promise  made  with  an  intent 
to  deceive.  To  be  consistent,  the  "false  representation"  should  also  be  construed  to  include  knowledge 
that  the  representation  was  false  and  an  intent  to  use  it  to  obtain  funds. 

•  obtaining  funds,  etc.,  "by  use  of  any  fraudulent  device,  scheme,  artifice,  or  monetary  instrument  .  .  ." 
Preceding  these  alternatives  with  "fraudulent"  indicates  an  intentional  act  done  with  intent  to  obtain 
funds. 

There  is  a  basis  in  the  text  of  the  statute  for  adding  a  mental  element  in  that  it  applies  to  "one  who 
obtains  funds  ...  by  means  of  false  .  .  .  representations  .  .  ."  [Emphasis  added.]  This  suggests  a  connection 
between  the  making  of  a  false  representation  and  obtaining  the  funds.  In  a  roughly  similar  situation, 
appellate  courts  have  required  a  connection  [a  "nexus"]  between  the  possession  of  a  dangerous  weapon  and 
the  underlying  crime  for  purposes  of  the  dangerous  weapon  penalty  enhancer  under  §  939.63.  See  State  v. 
Peete,  185  Wis.2d  4,  517  N.W.2d  149  (1994). 
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1 522  ROBBERY  OF  A  FINANCIAL  INSTITUTION  —  §  943.87 

Statutory  Definition  of  the  Crime 

Robbery  of  a  financial  institution,  as  defined  in  section  943.87  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  by  use  of  force  or  threat  to  use  imminent  force  takes 
from  an  individual  or  in  the  presence  of  an  individual  money  or  property  that  is  owned  by  or 
under  the  custody  or  control  of  a  financial  institution. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  financial  institution)  was  a  financial  institution. 

"Financial  institution"  means  a  (bank)  (savings  bank)  (savings  and  loan 
association)  (trust  company)  (credit  union)  (mortgage  banker)  (mortgage  broker)1 
chartered  under  the  laws  of  this  state,  another  state  or  territory,  or  under  the  laws  of 
the  United  States.2 

2.  (Name  financial  institution)  was  the  owner  of  or  had  the  custody  or  control  of 
[money]  [property].3 

"Owner"  means  a  person  in  possession  of  property.4 
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3.  The  defendant  took  and  carried  away5  [money]  [property]  from  an  individual  or  from 
the  presence6  of  an  individual. 

4.  The  defendant  acted  forcibly.7 

"Forcibly"  means  that  the  defendant  [actually  used  force  against  (name)  with 
the  intent  to  overcome  or  prevent  (his)  (her)  physical  resistance  or  physical  power 
of  resistance  to  the  taking  or  carrying  away  of  the  property]*  [or]  [threatened  the 
imminent  use  of  force  against  (name)  with  the  intent  to  compel  (name)  to  submit 
to  the  taking  or  carrying  away  of  the  property.  'Imminent"  means  "near  at  hand"  or 
"on  the  point  of  happening"9]. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1522  was  approved  by  the  Committee  in  July  2016. 

This  instruction  is  drafted  for  violations  of  §  943.87,  Robbery  of  a  financial  institution.  The  offense 
definition  is  similar  to  that  for  unarmed  robbery  under  §  943.32(1),  but  differs  in  at  least  one  significant  way: 
"intent  to  steal"  is  not  required.  In  addition,  a  violation  of  §  943.87  is  a  Class  C  felony;  a  violation  of 
§  943. 32(  1 )  is  a  Class  E  felony. 

1.  The  options  in  parentheses  are  the  most  common  of  the  alternatives  included  in  the  definition  of 
"financial  institution"  provided  in  §  943.80(2).  The  definition  also  includes  "a  company  that  controls,  is 
controlled  by,  or  is  under  common  control"  of  the  specified  institutions.  The  definition  includes  cross- 
references  to  other  definitions  for  some  of  the  specified  institutions: 
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•  bank 

•  savings  bank 

•  credit  union 

•  mortgage  banker 

•  mortgage  broker 


-  §2 14.01(1  )(c) 

-  §2 14.01(1  )(t) 
-§186.01(2) 
-§224.71(3)(a) 

-  §224. 7 1  (4)(a) 


2.  Proof  of  chartered  status  was  an  issue  in  State  v.  Eady.  2016  WI  App  12,  366  Wis.2d  71 1,  875 
N.W.2d  139.  In  Eady,  the  court  of  appeals  apparently  agreed  with  the  defendant's  contention  that  "chartered" 
status  was  an  element  of  the  crime,  but  found  that  it  was  established  by  circumstantial  evidence. 


3.  "Property"  for  the  purposes  of  robbery  under  §  943.32  is  the  same  as  "property"  for  the  purposes 
of  theft;  which  is  defined  in  §  943.20(2)(a).  See  Baldwin,  "Criminal  Misappropriations  In  Wisconsin  —  Part 
II,"  44  Marq,  L.  Rev.  430,  450  (1961).  The  value  of  the  property  is  immaterial.  The  Committee  concluded 
that  the  definition  should  be  carried  over  to  this  offense. 


4.  "The  person  who  has  possession  of  the  property"  is  the  definition  of  owner  provided  in  §  943.32(3). 
The  Committee  concluded  that  the  definition  should  be  carried  over  to  this  offense. 


In  State  v.  Mosely,  102  Wis.2d  636,  307  N.W.2d  200  (1981),  a  case  dealing  with  robbery  under 
§  943.32,  the  court  held  that  a  person  qualifies  as  an  "owner"  if  his  possession  of  the  property  is  "actual  or 
constructive,"  citing  §  971.33.  In  Mosely,  all  employees  of  a  restaurant  were  held  to  be  "owners"  of  the 
restaurant's  money  kept  in  an  office  desk  since  each  had  dominion  and  control  over  it.  As  to  jewelry  and  a 
purse  on  an  office  shelf  only  the  person  to  whom  they  actually  belonged  was  an  "owner,"  since  only  she  had 
any  control  over  or  interest  in  the  property. 

5.  See  Wis  Jl-Criminal  1480,  the  instruction  for  armed  robbery  under  §  943.32,  footnote  6,  pointing 
out  that  case  law  has  established  that  robbery  requires  "carrying  away"  —  "asportation"  is  the  term  used. 
The  Committee  concluded  that  the  requirement  should  be  carried  over  to  this  offense. 

6.  When  there  is  a  dispute  on  the  facts  as  to  precisely  from  where  the  property  was  taken  —  the 
person  or  the  presence  of  the  one  in  possession  —  then  add  this  sentence:  "It  is  immaterial  whether  the 
property  is  taken  from  the  person  or  the  presence  of  the  one  in  possession."  "Presence  of  the  owner"  means 
such  a  proximity  to  the  owner  as  will  enable  the  defendant  when  he  takes  the  property  to  use  or  threaten  the 
imminent  use  of  force.  See  Wis  Jl-Criminal  1480,  footnote  7.  In  certain  cases,  property  may  be  taken  from 
both  the  person  and  the  presence  of  the  one  in  possession.  Then  the  words  "or  both"  should  be  added  at  this 
point. 

In  State  v.  Mosely,  102  Wis. 2d  636,  307  N.W.2d  200  (1981),  the  court  held  that  "from  his  person  or 
presence"  did  not  require  that  the  victim  actually  be  aware  of  the  taking:  ",  .  .  where  the  victim  has  been 
intimidated  or  placed  in  fear  by  use  or  threat  of  force  .  .  .  and  the  property  is  taken  from  an  area  sufficiently 
close  and  under  his  control  that,  but  for  the  robber's  intimidation  or  force  he  could  have  prevented  the  taking, 
the  taking  is  from  his  "presence"  under  §  943.32(1);  and  this  conclusion  is  not  defeated  by  an  unawareness 
of  the  taking  as  it  occurs."  102  Wis. 2d  at  649. 

7.  This  paragraph  restates  the  statutory  requirement  that  the  defendant  act  "by  force  or  threat  to  use 
imminent  force"  by  phrasing  them  as  alternative  ways  of  satisfying  the  core  requirement  that  the  defendant 
act  "forcibly."  This  is  how  the  use/threat  of  force  issue  is  handled  for  purposes  of  robbery  under  §  943.32. 
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The  Committee  concluded  that  it  carried  over  to  this  offense.  Footnote  13  to  Wis  Jl-Criminal  1480  provides 
in  part: 

The  Committee  concluded  that  this  properly  emphasizes  the  intent  of  the  statute  to  require  a  link 
between  the  taking  of  the  property  and  the  defendant's  use  of  force.  The  Committee  concluded  that 
it  is  not  necessary  to  elect  between  "use  of  force"  and  "threat  of  imminent  force"  alternatives, 
although  in  the  usual  case,  election  would  clarify  the  issue  for  the  jury  and  should  be  done  where 
possible.  In  support  of  the  proposition  that  election  is  not  necessary,  see  Manson  v.  State,  and 
Cheers  v.  State,  cited  in  note  1,  supra.  As  to  jury  unanimity  generally,  also  see  State  v.  Baldwin, 

101  Wis. 2d  441,  304  N.W.2d  742  (1981),  and  Holland  v.  State,  91  Wis. 2d  134,  280  N.W.2d  288 
(1979);  compare  United  States  v.  Gipson,  553  F.2d  453  (5th  Cir.  1977). 

8.  It  is  robbery  under  §  943.32  if  force  is  used  to  accomplish  the  "carrying  away"  of  the  property  as 
well  as  the  "taking."  State  v.  Grady,  93  Wis. 2d  1,  286  N.W.2d  607  (Ct.  App.  1979).  The  Committee 
concluded  the  same  rule  applies  here. 

9.  The  definition  of  "imminent"  is  adapted  from  Black’s  Law  Dictionary,  p.  884  (4th  Edition,  1951). 
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1530  ENTICING  CHILDREN  FOR  IMMORAL  PURPOSES  —  §  944.12 

[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1530  was  originally  published  in  1966  and  was  revised  in  1979,  1980,  and 
1983.  It  was  withdrawn  in  1989. 

This  instruction  is  withdrawn  because  the  statute  with  which  it  deals  was  repealed  by  1987 
Wisconsin  Act  332,  effective  July  1,  1989.  That  Act  created  a  new  offense  with  the  same  name  but 
differently  defined.  See  §  948.07  and  Wis  Jl-Criminal  2134. 
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1532  INCEST:  SEXUAL  INTERCOURSE  BETWEEN  BLOOD  RELATIVES  — 

§  944.06 

Statutory  Definition  of  the  Crime 

Incest,  as  defined  in  §  944.06  of  the  Criminal  Code  of  Wisconsin,  is  committed  by  one 
who  has  nonmarital  sexual  intercourse  with  a  person  (he)  (she)  knows  is  a  blood  relative  and 
such  relative  is  in  fact  related  in  a  degree  within  which  the  marriage  of  the  parties  is 
prohibited  by  the  law  of  this  state. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  had  sexual  intercourse  with  (name  of  victim)  . 

REFER  TO  WIS  JI-CRIMINAL  2101B  FOR  DEFINITION  OF  "SEXUAL 
INTERCOURSE"  AND  INSERT  THE  APPROPRIATE  DEFINITION  HERE.' 

2.  The  defendant  knew  that  (name  of  victim)  was  related  to  (him)  (her)  by  blood.2 

3.  (Name  of  victim)  was  related  to  the  defendant  in  a  degree  of  kinship  closer  than 
second  cousin.3 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 
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If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1510  in  1983  and  was  revised  in  1989. 
It  was  renumbered  Wis  Jl-Criminal  1 532  and  revised  in  2007.  It  was  revised  in  2008  to  adopt  a  new  format 
and  to  make  the  change  described  immediately  below.  This  revision  was  approved  by  the  Committee  in  June 
2009;  it  changed  the  definition  of  "sexual  intercourse"  as  described  in  footnote  1 . 

Wis  Jl-Criminal  1510  was  originally  drafted  to  apply  to  incest  offenses  involving  father  and  daughter. 
The  2007  revision  revised  it  to  apply  generally  to  all  "blood  relatives"  as  provided  by  the  statute. 

Incest  offenses  involving  children  as  victims  are  covered  by  a  separate  statute  —  see  §  948.06,  Incest 
With  A  Child,  and  Wis  Jl-Criminal  2130  and  2131. 

1.  2009  Wisconsin  Act  13  amended  §  944.06  to  provide  that  "sexual  intercourse"  has  the  meaning 
provided  in  §  948.01(6).  Wis  Jl-Criminal  2101B  provides  definitions  for  the  alternatives  presented  by  the 
statutory  definition. 

2.  The  knowledge  requirement  is  included  in  the  statutory  definition  of  the  offense.  Note  that  the 
knowledge  required  is  that  the  defendant  and  the  victim  are  "related."  The  statute  further  requires  that  they 
be  related  "  in  a  degree  closer  than  second  cousin, "  but  the  knowledge  requirement  apparently  does  not  extend 
to  the  degree  of  relation. 

3.  This  restates  the  requirement  of  the  statutory  definition  that  refers  to  "related  in  a  degree  within 
which  the  marriage  of  the  parties  is  prohibited  by  the  law  of  this  state."  Section  765.03  provides  that  "[n]o 
marriage  shall  be  contracted  . . .  between  persons  who  are  nearer  of  kin  than  second  cousins  . . ."  "Second 
cousin"  is  defined  in  Black's  Law  Dictionary  (7th  Edition)  as  follows:  "A  person  related  to  another  by 
descending  from  the  same  great-grandfather  or  great-grandmother."  For  a  chart  showing  the  degrees  of 
kinship  see  §  990.001(16)  and  the  Comment  of  Wis  Jl-Criminal  2130. 
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1535  PUBLIC  FORNICATION:  SEXUAL  INTERCOURSE  IN  PUBLIC 
—  §944.15 

Statutory  Definition  of  the  Crime 

Public  fornication,  as  defined  in  §  944.15  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  has  sexual  intercourse  in  public. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  had  sexual  intercourse1  with  (name  other  person) . 

2.  The  alleged  act  of  sexual  intercourse  took  place  in  public. 

"In  public"  means  in  a  place  where  other  people  are  present  or  where  other 
people  can  observe  the  act.2 

3.  The  defendant  knew  or  had  reason  to  know  the  alleged  act  was  observable  by  or  in 
the  presence  of  others.3 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1535  was  originally  published  in  1983  and  revised  in  1996  and  2009.  This  revision  was 
approved  by  the  Committee  in  July  2015;  it  involved  adoption  of  a  new  footnote  1. 

This  instruction  is  for  the  only  remaining  offense  defined  by  §  944.15  —  sexual  intercourse  in 
public.  An  offense  formerly  covered  by  the  same  statute,  sexual  intercourse  with  a  person  16  years  old  or 
older  but  younger  than  18,  is  now  defined  in  §  948.09,  see  Wis  Jl-Criminal  2138. 

Section  944. 15  was  created  in  roughly  its  present  form  by  1983  Wisconsin  Act  17.  The  statute  was 
revised  by  1987  Wisconsin  Act  332  to  remove  the  offense  involving  minors  to  §  948.09.  The  statute  reads 
as  follows: 

944.15  Public  fornication.  (1)  In  this  section,  "in  public"  means  in  a  place  where  or  in  a  manner 

such  that  the  person  knows  or  has  reason  to  know  that  his  or  her  conduct  is  observable  by  or  in  the 

presence  of  persons  other  than  the  person  with  whom  he  or  she  is  having  sexual  intercourse. 

(2)  Whoever  has  sexual  intercourse  in  public  is  guilty  of  a  Class  A  misdemeanor. 

1.  If  a  definition  of  sexual  intercourse  is  necessary,  the  following  definition  provided  in  §  939.22(36) 
is  suggested: 

Sexual  intercourse  requires  only  vulvar  penetration  and  does  not  require  emission. 

The  definition  of  "sexual  intercourse"  in  §  940.225(5)(c)  applies  only  to  sexual  assaults  under 
§  940.225;  it  does  not  apply  to  crimes  defined  in  Chapter  944.  Likewise,  the  definition  of  "sexual 
intercourse"  in  §  948.01(6)  applies  only  to  offenses  in  Chapter  948. 

2.  The  definition  of  "in  public"  found  in  subsec.  (1)  of  §  944.15,  see  above,  appears  to  create  two 
elements  of  this  offense.  One  element  is  that  the  act  take  place  in  the  presence  of  others  or  where  observable 
by  others.  The  second  element  is  that  the  defendant  know  or  have  reason  to  know  that  the  act  is  in  the 
presence  of  or  observable  by  others.  Rather  than  lump  the  knowledge  requirement  in  with  the  definition  of 
"in  public,"  the  Committee  decided  it  was  preferable  to  treat  it  as  a  separate  element. 

The  definition  of  "in  public"  used  in  the  instruction  is  adapted  from  the  statutory  definition.  No  change 
in  meaning  is  intended. 

3.  See  note  2,  supra. 
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1536  FORNICATION:  SEXUAL  INTERCOURSE  WITH  A  PERSON  YOUNGER 
THAN  18  YEARS  —  §  944.15 

[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1536  was  originally  published  in  1983.  It  was  withdrawn  in  1989. 

This  instruction  was  withdrawn  because  the  statute  with  which  it  deals  was  repealed  by 
1987  Wisconsin  Act  332,  effective  July  1,  1989.  Essentially  the  same  offense  was  recreated  as 
§  948.09.  See  Wis  Jl-Criminal  2138. 
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1537  SEXUAL  GRATIFICATION  IN  PUBLIC  —  §  944.17(2)(a) 

Statutory  Definition  of  the  Crime 

Sexual  gratification,  as  defined  in  §  944.17(2)(a)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  commits  an  act  of  sexual  gratification  in  public  involving  the  sex 
organ  of  one  person  and  the  mouth  or  anus  of  another. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  committed  an  act  of  sexual  gratification  with  (name  other  person) 
involving  the  sex  organ  of  one  person  and  the  (mouth)  (anus)  of  another.1 

2.  The  alleged  act  of  sexual  gratification  took  place  in  public. 

"In  public"  means  in  a  place  where  other  people  are  present  or  where  other 
people  can  observe  the  act.2 

3.  The  defendant  knew  or  had  reason  to  know  the  alleged  act  was  observable  by  or  in 
the  presence  of  others.3 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 
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If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1537  was  originally  published  in  1985  and  revised  in  1996  and  1998.  This  revision  was 
approved  by  the  Committee  in  October  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive 
changes  to  the  text. 

This  instruction  is  for  one  of  three  possible  offenses  defined  by  §  944.17  —  sexual  gratification  in 
public.  Offenses  involving  acts  of  sexual  gratification  with  a  person  younger  than  18  were  formerly  covered 
by  §  944.17(2)(b).  That  subsection  was  repealed  by  1989  Wisconsin  Act  332,  which  created  Chapter  948, 
Crimes  Against  Children.  Conduct  formerly  prohibited  by  §  944.17(2)(b)  involving  children  under  the  age 
of  16  is  likely  to  constitute  sexual  assault  of  a  child  under  §  948.02. 

Section  944.17  was  extensively  revised  by  1983  Wisconsin  Act  17.  Before  the  1983  revision,  §  944.17 
(1981-82  Stat.)  was  titled  "Sexual  Perversion."  Subsections  (1)  and  (2)  of  the  former  statute  have  been 
revised  and  recodified  as  subsections  (2)(a)  and  (2)(c)  of  the  current  statute. 

Section  944.17(3)  was  created  by  1995  Wisconsin  Act  165  to  read:  "Subsection  (2)  does  not  apply  to 
a  mother's  breast-feeding  of  her  child."  [Effective  date:  April  6,  1996.] 

1.  "Sexual  gratification"  is  not  defined  in  the  instruction  or  in  the  Wisconsin  Criminal  Code. 
Guidance  as  to  its  meaning  may  be  gained  from  the  context  in  which  it  is  used  in  other  statutes.  See,  for 
example,  §§  940.225  and  944.31. 

For  the  purposes  of  this  offense,  it  should  not  be  relevant  for  whose  "sexual  gratification"  the  act  was 
committed.  Committing  the  act  "in  public"  is  the  key  fact  making  the  conduct  criminal. 

2.  "In  public"  is  defined  as  follows  in  subsec.  (1)  of  944.17: 

(1)  In  this  section,  "in  public"  means  in  a  place  where  or  in  a  manner  such  that  the  person  knows 

or  has  reason  to  know  that  his  or  her  conduct  is  observable  by  or  in  the  presence  of  persons  other 

than  the  person  with  whom  he  or  she  is  having  sexual  gratification. 

This  definition  appears  to  create  two  separate  elements.  One  element  is  that  the  act  take  place  in  the 
presence  of  others  or  where  observable  by  others.  The  second  element  is  that  the  defendant  know  or  have 
reason  to  know  that  the  act  is  in  the  presence  of  or  observable  by  others.  Rather  than  lump  the  knowledge 
requirement  in  with  the  definition  of  "in  public,"  the  Committee  decided  it  was  preferable  to  treat  it  as  a 
separate  element. 

The  definition  of  "in  public"  used  in  the  instruction  is  adapted  from  the  statutory  definition.  No  change 
in  meaning  is  intended. 

3.  See  note  2,  supra. 
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1538  SEXUAL  GRATIFICATION  WITH  A  PERSON  YOUNGER  THAN  18 
YEARS  —  §  944.17(2)  (b) 

[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1538  was  originally  published  in  1985.  It  was  withdrawn  in  1989. 

This  instruction  was  withdrawn  because  the  statute  with  which  it  deals  was  repealed  by 
1987  Wisconsin  Act  332,  effective  July  1,  1989.  The  conduct  formerly  covered  by  this  offense  is 
covered  by  §  948.09,  Sexual  Intercourse  With  A  Child  Age  16  Or  Older.  The  definition  of  "sexual 
intercourse"  applicable  to  that  offense  is  broad  enough  to  include  all  conduct  falling  within  former 
§  944.17(2)(b).  See  Wis  Jl-Criminal  2138. 
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1544  LEWD  AND  LASCIVIOUS  BEHAVIOR  —  EXPOSING  GENITALS  OR 
PUBIC  AREA  —  §  944.20(l)(b) 

Statutory  Definition  of  the  Crime 

Lewd  and  lascivious  behavior,  as  defined  in  §  944.20(1  )(b)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  publicly  and  indecently  exposes  genitals  or  pubic  area. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  exposed  (genitals)  (pubic  area). 

"Expose"  means  to  exhibit  to  the  view  of  another  person  or  persons. 

2.  The  defendant  exposed  (genitals)  (pubic  area)  publicly,  that  is,  not  in  a  hidden 
manner,  but  open  to  view. 

["Publicly"  means  in  such  a  place  or  manner  that  the  person  knows  or  has  reason 
to  know  that  the  conduct  is  observable  by  or  in  the  presence  of  other  persons.]1 

3.  The  defendant  exposed  (genitals)  (pubic  area)  indecently. 

IF  THE  COURT  FINDS  IT  IS  NECESSARY  TO  DEFINE 
"INDECENTLY,"  ADD  THE  FOLLOWING 
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[This  requires  that  the  defendant’s  conduct  offends  the  sense  of  decency  of  the 
community.  It  does  not  include  conduct  that  is  generally  tolerated  by  the  community 
at  large  but  that  might  disturb  an  overly  sensitive  person.]2 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1544  was  originally  published  in  1987  and  revised  in  1989  and  1998.  This  revision  was 
approved  by  the  Committee  in  February  2007. 

This  instruction  was  revised  in  1989  to  reflect  a  change  made  in  §  944.20  by  1989  Wisconsin  Act  31, 
(section  2828m).  The  terms  "genitals  or  pubic  area"  were  substituted  for  "sex  organ."  The  effective  date 
of  the  change  was  August  9,  1989. 

Section  944.20(2)  was  created  by  1995  Wisconsin  Act  165  to  read:  "Subsection  (1)  does  not  apply  to 
a  mother's  breast-feeding  of  her  child."  [Effective  date:  April  6,  1996.] 

T  The  definition  of  "publicly"  is  adapted  from  the  one  provided  for  "in  public"  in  §§  944.15(1)  and 
944. 17(1).  Though  that  definition  is  not  directly  applicable  to  §  944.20,  the  Committee  concluded  that  it  was 
appropriate  to  refer  to  statutes  in  pari  materia  to  define  the  common  term. 

2.  The  Committee  concluded  that  a  dictionary  definition  of  "indecently"  would  not  be  helpful.  If 
description  of  what  "indecently"  requires  is  believed  to  be  necessary,  the  Committee  concluded  that  the  jury 
should  be  guided  in  applying  a  community  standard.  The  material  suggested  is  adapted  from  the  description 
of  "otherwise  disorderly  conduct"  in  Wis  Jl-Criminal  1900. 
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1545  LEWD  AND  LASCIVIOUS  BEHAVIOR  BY  COHABITATION  WITH  A 
PERSON  NOT  HIS  SPOUSE 

[INSTRUCTION  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1545  was  originally  published  in  1967.  It  was  withdrawn  by  the  Committee  in 
June  1983.  This  note  was  republished  in  1995. 

This  instruction  was  withdrawn  because  the  statute  with  which  it  dealt,  §  944.20(3),  was  repealed 
by  1983  Wisconsin  Act  17.  The  effective  date  of  the  repeal  was  May  12,  1983. 
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1550-1553  COMMITMENT  AND  CONTINUANCE  OF  CONTROL  UNDER  THE 
SEX  CRIMES  LAW 

[INSTRUCTIONS  WITHDRAWN] 


COMMENT 

Wis  Jl-Criminal  1550-1553  dealt  with  commitment  and  continuance  of  control  under  the  Sex 
Crimes  Law,  Chapter  975,  Wis.  Stats.  They  were  withdrawn  by  the  Committee  in  1982.  This  note  was 
republished  in  1995. 

Chapter  184,  Laws  of  1979,  modified  Chapter  975  with  the  effect  that  new  commitments  and  new 
continuance  proceedings  could  not  be  initiated  after  July  1,  1980. 

Instructions  for  commitment  as  a  "sexual  predator"  are  found  at  Wis  Jl-Criminal  2501-2503, 
Commitment  as  a  Sexually  Violent  Person  Under  Chapter  980,  Wis.  Stats. 
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1560  PROSTITUTION:  NONMARITAL  SEXUAL  INTERCOURSE  — 

§  944.30(1) 

Statutory  Definition  of  the  Crime 

Prostitution,  as  defined  in  §  944.30(1)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  a  person  who  intentionally  has,  offers  to  have,  or  requests  to  have  nonmarital  sexual 
intercourse  for  anything  of  value. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (had)  (offered  to  have)  (requested  to  have)  nonmarital  sexual 
intercourse1  for  anything  of  value. 

2.  The  defendant  acted  intentionally. 

"Intentionally"  means  that  the  defendant  acted  with  the  purpose  to  have 
nonmarital  sexual  intercourse  for  anything  of  value.2 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1560  was  originally  published  in  1986  and  revised  in  1995.  This  revision  involved 
adoption  of  a  new  format  and  was  approved  by  the  Committee  in  August  2005. 

Wis  Jl-Criminal  1560  is  drafted  for  a  violation  of  subsec.  (1)  of  §  944.30,  an  offense  involving  sexual 
intercourse.  Other  subsections  prohibit  acts  of  sexual  gratification  (subsec.  (2)),  being  an  inmate  of  a  place 
of  prostitution  (subsec.  (3)),  acts  of  masturbation  (subsec  (4)),  and  acts  of  sexual  contact  (subsec.  (5)). 
Uniform  instructions  have  not  been  prepared  for  violations  of  subsecs.  (2)-(5);  it  is  assumed  that  Wis 
Jl-Criminal  1560  can  easily  be  modified  for  those  cases. 

1 .  If  a  definition  of  sexual  intercourse  is  necessary,  the  following  is  suggested. 

Sexual  intercourse  means  the  penetration  of  the  penis  of  the  male  into  the  genital  organ  of  the 

female.  Only  vulvar  penetration,  however  slight,  is  required.  Emission  of  semen  is  not  required. 

The  above  is  based  on  the  definition  provided  in  §  939.22(36).  The  definition  of  "sexual  intercourse" 
in  §  940.225(5)(b)  applies  only  to  sexual  assaults  under  §  940.225;  it  does  not  apply  to  crimes  defined  in 
Chapter  944. 

2.  The  statute  as  originally  enacted  used  the  term  "money."  It  was  amended  to  refer  to  "anything  of 
value"  by  Chapter  252,  Laws  of  1969,  along  with  other  changes  intended  to  address  the  "suppression  of 
organized  crime." 
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1561  PROSTITUTION:  ACT  OF  SEXUAL  GRATIFICATION  —  §  944.30(2) 

Statutory  Definition  of  the  Crime 

Prostitution,  as  defined  in  §  944.30(2)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  a  person  who  intentionally  commits,  offers  to  commit,  or  requests  to  commit  an  act  of 
sexual  gratification,  in  public  or  in  private,  involving  the  sex  organ  of  one  person  and  the 
mouth  or  anus  of  another  for  anything  of  value. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  (committed)  (offered  to  commit)  (requested  to  commit)  an  act  of 
sexual  gratification  involving  the  sex  organ  of  one  person  and  the  mouth  or  anus  of 
another  for  anything  of  value. 

2.  The  defendant  acted  intentionally. 

"Intentionally"  means  that  the  defendant  acted  with  the  purpose  to  commit  the 
act  of  sexual  gratification  for  anything  of  value. 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1561  was  approved  by  the  Committee  in  August  2005. 

Wis  Jl-Criminal  1561  is  drafted  for  a  violation  of  subsec.  (2)  of  §  944.30,  an  offense  involving  an  act 
of  sexual  gratification.  Other  subsections  prohibit  acts  of  sexual  intercourse  (subsec.  (1)  —  see  Wis 
Jl-Criminal  1560),  being  an  inmate  of  a  place  of  prostitution  (subsec.  (3)),  acts  of  masturbation  (subsec  (4)), 
and  acts  of  sexual  contact  (subsec.  (5)).  Uniform  instructions  have  not  been  prepared  for  violations  of 
subsecs.  (3)-(5);  it  is  assumed  that  Wis  Jl-Criminal  1560  or  1561  can  easily  be  modified  for  those  cases. 
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1564  PATRONIZING  PROSTITUTES  —  §  944.31 

Statutory  Definition  of  the  Crime 

Section  944.31  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who  enters  or 
remains  in  any  place  of  prostitution  with  intent  to  have  nonmarital  sexual  intercourse  or  to 
commit  an  act  of  sexual  gratification,  in  public  or  in  private,  involving  the  sex  organ  of  one 
person  and  the  mouth  or  anus  of  another,  masturbation  or  sexual  contact  with  a  prostitute. 

State's  Burden  of  Proof 

Before  the  defendant  may  be  found  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  entered  or  remained  in  a  place  of  prostitution. 

"Place  of  prostitution"  means  any  place  where  persons  habitually  engage  in  or  offer 
to  engage  in  nonmarital  acts  of  sexual  intercourse  or  sexual  contact  for  anything  of 
value. 1 

2.  The  defendant  entered  or  remained  in  the  place  with  intent  to  (have  nonmarital 
sexual  intercourse)  (commit  an  act  of  sexual  gratification,  in  public  or  in  private, 
involving  the  sex  organ  of  one  person  and  the  mouth  or  anus  of  another)  (commit 
an  act  of  masturbation)  (to  have  sexual  contact)  with  a  prostitute. 
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A  prostitute  is  a  person  who  intentionally  engages  in  sexual  intercourse  or 
other  sexual  acts  for  anything  of  value.2 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1564  was  approved  by  the  Committee  in  February  2018. 

Wis  Jl-Criminal  1564  is  drafted  for  a  violation  of  §  944.31,  created  by  2017  Wisconsin  Act  131 
[effective  date:  December  10,  2017].  First  and  second  violations  are  Class  A  misdemeanors;  third  and 
subsequent  violations  are  Class  I  felonies.  In  the  Committee's  judgment,  the  fact  that  the  case  involves  a  third 
or  subsequent  violation  need  not  be  submitted  to  the  jury,  even  though  it  increases  the  penalty.  "Other  than 
the  fact  of  a  prior  conviction,  any  fact  that  increases  the  penalty  for  a  crime  beyond  the  prescribed  statutory 
maximum  must  be  submitted  to  the  jury  and  proved  beyond  a  reasonable  doubt."  Apprendi  v.  New  Jersey, 
530  U.S.  466,  490  (2000)  (emphasis  added). 

1 .  "Place  of  prostitution"  is  defined  in  §  939.22(24)  as  "a  place  where  a  person  habitually  engages, 
in  public  or  in  private,  in  nonmarital  acts  of  sexual  intercourse,  sexual  gratification  .  .  .,  masturbation,  or 
sexual  contact  for  anything  of  value."  The  Committee  concluded  that  referring  to  "acts  of  sexual  intercourse 
or  sexual  contact"  would  make  the  instruction  more  understandable  to  the  jury. 

If  further  explanation  is  required,  see  §  939.22(36)  for  a  definition  of  "sexual  intercourse"  and 
§  939.22(34)  for  a  definition  of  "sexual  contact." 

While  the  "state  must  .  .  .  prove  'habitual  use'  of  the  premises  [as  a  place  of  prostitution]  beyond  a 
reasonable  doubt  .  .  .  [it]  need  not  be  established  by  specifically  proving  a  number  of  incidents  beyond  a 
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reasonable  doubt.  Rather,  what  is  required  is  that  evidence  be  adduced  at  trial  from  which  the  jury  can  infer 
'habitual  use.'"  Johnson  v.  State,  76  Wis.2d  672,  678,  25 1  N.W.2d  834  (1977). 

"Habitual"  is  defined  as  "customary  .  .  .  resorted  to  on  a  regular  basis."  Webster's  New  Collegiate 
Dictionary. 

2.  The  definition  of  "prostitute"  is  the  one  used  in  Wis  Jl-Criminal  1568A,  which  is  in  turn  derived 
from  the  definition  of  "practice  prostitution"  in  Wis  Jl-Criminal  1562. 
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1 566  SOLICITING  TO  PRACTICE  PROSTITUTION  —  §  944.32 

Statutory  Definition  of  the  Crime 

Soliciting  to  practice  prostitution,  as  defined  in  §  944.32  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  solicits  or  causes  any  person  to  practice 
prostitution. 

State’s  Burden  of  Proof 

Before  the  defendant  may  be  found  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  solicited  or  caused  a  person  to  practice  prostitution. 

'To  solicit"  means  to  command,  encourage,  or  request  another  person  to  engage 
in  specific  conduct  that  constitutes  the  practice  of  prostitution.1 

’To  practice"  prostitution  means  intentionally  engaging  in  sexual  intercourse2 
or  other  sexual  acts  for  anything  of  value  on  an  ongoing  basis.3 

2.  The  defendant  acted  intentionally. 

This  requires  that  the  defendant  engaged  in  solicitation  intending  that  the  crime 
of  prostitution  be  committed. 
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Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant’s  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1566  was  originally  published  in  1986  and  was  revised  in  1989  and  2006.  This  revision 
was  approved  by  the  Committee  in  July  2015;  it  involved  adoption  of  a  new  footnote  2. 

Wis  Jl-Criminal  1566  is  drafted  for  a  violation  of  §  944.32,  which  prohibits  soliciting  the  practice  of 
prostitution.  Also  see  §  948.08,  Soliciting  A  Child  For  Prostitution,  and  Wis  Jl-Criminal  2136. 

Section  944.32  begins:  "Except  as  provided  in  s.  948.08  .  .  ."  This  is  not  a  reference  to  a  real  exception 
to  the  coverage  of  the  statute;  it  refers  to  a  separate  statute  that  prohibits  soliciting  a  child  for  prostitution. 
The  Committee  concluded  that  it  need  not  be  addressed  in  the  instruction. 

Section  944.32  applies  to  a  person  who  solicits  two  other  people  to  engage  in  acts  of  sexual  intercourse 
for  money  on  multiple  occasions.  The  defendant  need  not  be  a  direct  participant  in  the  sexual  acts.  State 
v.  Kittilstad,  231  Wis. 2d  245,  603  N.W.2d  732  (1999). 

1 .  The  definition  of  "solicit"  is  adapted  from  the  one  used  in  §  5.02(  1 ),  Model  Penal  Code. 

2.  If  a  definition  of  sexual  intercourse  is  necessary,  the  following  definition  provided  in  §  939.22(36) 
is  suggested: 

Sexual  intercourse  requires  only  vulvar  penetration  and  does  not  require  emission. 

The  definition  of  "sexual  intercourse"  in  §  940.225(5)(c)  applies  only  to  sexual  assaults  under 
§  940.225;  it  does  not  apply  to  crimes  defined  in  Chapter  944.  Likewise,  the  definition  of  "sexual 
intercourse"  in  §  948.01(6)  applies  only  to  offenses  in  Chapter  948. 
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3.  In  State  v.  Johnson,  108  Wis.2d  703,  324  N.W.2d  447  (Ct.  App.  1982),  the  court  distinguishes  the 
offense  defined  by  §  944.32  from  other  prostitution  crimes  where  "solicitation"  may  be  involved: 

Section  944.32,  Stats.,  therefore,  proscribes  solicitation  of  ongoing  criminal  conduct.  By 
contrast,  sec.  944.30,  Stats.,  punishes  a  single  act  of  prostitution,  and  sec.  939.30,  Stats., 
punishes  solicitation  of  a  single  felony.  It  is  reasonable  for  the  state  to  punish  solicitation  of 
repeated  acts  of  prostitution  more  severely  than  it  punishes  one  act  of  prostitution. 

The  definition  of  "practice  prostitution"  in  the  instruction  attempts  to  explain  this  distinction. 
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1568  PANDERING  —  §  944.33(2) 

Statutory  Definition  of  the  Crime 

Pandering,  as  defined  in  §  944.33(2)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  a  person  who,  with  intent  to  facilitate  another  in  [having  nonmarital  sexual  intercourse] 
[or]  [committing  an  act  of  (sexual  gratification,  in  public  or  in  private,  involving  the  sex 
organ  of  one  person  and  the  mouth  or  anus  of  another)  (or)  (masturbation)  (or)  (sexual 
contact)]  with  a  prostitute,  directs  or  transports  the  person  to  a  prostitute  or  directs  or 
transports  a  prostitute  to  the  person. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  [directed  or  transported  a  person  to  a  prostitute]  [or]  [directed  or 
transported  a  prostitute  to  a  person]. 

A  prostitute  is  a  person  who  intentionally  engages  in  sexual  intercourse1  or  other 
sexual  acts  for  anything  of  value.2 

2.  The  defendant  [directed  or  transported  a  person  to  a  prostitute]  [or]  [directed  or 
transported  a  prostitute  to  a  person]  with  intent  to  facilitate  the  person  in  [having 
nonmarital  intercourse]  [or]  [committing  an  act  of  (sexual  gratification  involving  the 
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sex  organ  of  one  person  and  the  mouth  or  anus  of  another)  (or)  (masturbation)  (or) 
(sexual  contact3)]  with  a  prostitute. 

"With  intent  to  facilitate"  requires  that  the  defendant  acted  with  the  mental 
purpose4  to  assist  the  person  in  (use  the  term  selected  for  element  2.)  ,5 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1 568  was  originally  published  in  2012.  This  revision  was  approved  by  the  Committee 
in  March  2015;  it  reflects  changes  made  by  2013  Wisconsin  Act  362. 

Wis  Jl-Criminal  1 568  is  drafted  for  a  violation  of  sub.  (2)  of  §  944.33  which  are  Class  A  misdemeanors. 
Before  2013  Wisconsin  Act  362  [effective  date:  April  25,  2014]  sub.  (2)  of  §  944.33  provided  that  the 
offense  was  a  Class  F  felony  if  the  defendant  received  compensation  from  the  earnings  of  the  prostitute.  Act 
362  revised  that  provision  and  moved  it  to  8  940.302(2)(c),  the  statute  addressing  human  trafficking.  See 
Wis  Jl-Criminal  1276. 

1 .  If  a  definition  of  sexual  intercourse  is  necessary,  the  following  is  suggested. 

Sexual  intercourse  means  the  penetration  of  the  penis  of  the  male  into  the  genital  organ  of  the 
female.  Only  vulvar  penetration,  however  slight,  is  required.  Emission  of  semen  is  not  required. 

The  above  is  based  on  the  definition  provided  in  §  939.22(36).  The  definition  of  "sexual  intercourse" 
in  §  940.225(5)(c)  applies  only  to  sexual  assaults  under  §  940.225;  it  does  not  apply  to  crimes  defined  in 
Chapter  944. 

2.  This  is  based  on  part  of  the  definition  of  "practice  prostitution"  in  Wis  Jl-Criminal  1562. 

3.  If  a  definition  of  sexual  contact  is  necessary,  see  §  939.22(34)  and  Wis  Jl-Criminal  934. 

The  definition  of  "sexual  contact"  in  §  940.225(5)(b)  applies  only  to  sexual  assaults  under  §  940.225;  it  does 
not  apply  to  crimes  defined  in  Chapter  944. 
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4.  "With  intent  to"  requires  either  mental  purpose  to  cause  the  result  specified  or  being  aware  that  his 
or  her  conduct  is  practically  certain  to  cause  that  result.  §  939.23(3).  The  Committee  concluded  that  the 
mental  purpose  alternative  is  most  likely  to  apply  to  this  offense.  See  Wis  Jl-Criminal  923A  and  923B  for 
elaboration  on  the  two  alternatives. 

5.  Select  the  term  used  in  element  2.  For  example:  '"With  intent  to  facilitate'  requires  that  the 
defendant  acted  with  the  mental  purpose  to  assist  the  person  in  having  nonmarital  sexual  intercourse  with 
a  prostitute." 
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1 568A  PANDERING - §  944.33(1) 

Statutory  Definition  of  the  Crime 

Pandering,  as  defined  in  §  944.33(1)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  a  person  who  solicits  another  to  [have  nonmarital  sexual  intercourse]  [or]  [to  commit  an 
act  of  (sexual  gratification,  in  public  or  in  private,  involving  the  sex  organ  of  one  person  and 
the  mouth  or  anus  of  another)  (or)  (masturbation)  (or)  (sexual  contact)]  with  a  person  the 
actor  knows  is  a  prostitute. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  solicited  (name  of  person)  to  [have  nonmarital  sexual  intercourse] 
[or]  [to  commit  an  act  of  (sexual  gratification,  in  public  or  in  private,  involving  the 
sex  organ  of  one  person  and  the  mouth  or  anus  of  another)  (or)  (masturbation)  (or) 
(sexual  contact)]  with  (name  of  alleged  prostitute)  . 

"Solicit"  means  to  command,  encourage,  or  request  another  person  to  engage  in 
conduct  that  constitutes  a  crime.1 

2.  The  defendant  knew  that  (name  of  alleged  prostitute)  was  a  prostitute. 
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A  prostitute  is  a  person  who  intentionally  engages  in  sexual  intercourse2  or  other 
sexual  acts  for  anything  of  value.3 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1568A  was  approved  by  the  Committee  in  July  2015. 

Wis  Jl-Criminal  1568A  is  drafted  for  a  violation  of  §  944.33(1)  —  a  Class  A  misdemeanor.  For 
violations  of  §  944.33(2)  see  Wis  J I -Criminal  1568B. 

1.  The  definition  of  "solicit"  is  the  one  used  in  Wis  Jl-Criminal  1566,  Soliciting  To  Practice 
Prostitution,  which  is  based  on  the  definition  used  in  §  5.02(  1),  Model  Penal  Code. 

2.  If  a  definition  of  sexual  intercourse  is  necessary,  the  following  definition  provided  in  §  939.22(36) 
is  suggested: 

Sexual  intercourse  requires  only  vulvar  penetration  and  does  not  require  emission. 

The  definition  of  "sexual  intercourse"  in  §  940.225(5)(c)  applies  only  to  sexual  assaults  under 
§  940.225;  it  does  not  apply  to  crimes  defined  in  Chapter  944.  Likewise,  the  definition  of  "sexual 
intercourse"  in  §  948.01(6)  applies  only  to  offenses  in  Chapter  948. 

3.  This  is  based  on  part  of  the  definition  of  "practice  prostitution"  in  Wis  Jl-Criminal  1562. 
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1 568B  PANDERING - §  944.33(2) 

Statutory  Definition  of  the  Crime 

Pandering,  as  defined  in  §  944.33(2)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  a  person  who,  with  intent  to  facilitate  another  in  [having  nonmarital  sexual  intercourse] 
[or]  [committing  an  act  of  (sexual  gratification,  in  public  or  in  private,  involving  the  sex 
organ  of  one  person  and  the  mouth  or  anus  of  another)  (or)  (masturbation)  (or)  (sexual 
contact)]  with  a  prostitute,  directs  or  transports  the  person  to  a  prostitute  or  directs  or 
transports  a  prostitute  to  the  person. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  [directed  or  transported  a  person  to  a  prostitute]  [or]  [directed  or 
transported  a  prostitute  to  a  person], 

A  prostitute  is  a  person  who  intentionally  engages  in  sexual  intercourse1  or  other 
sexual  acts  for  anything  of  value.2 

2.  The  defendant  [directed  or  transported  a  person  to  a  prostitute]  [or]  [directed  or 
transported  a  prostitute  to  a  person]  with  intent  to  facilitate  the  person  in  [having 
nonmarital  intercourse]  [or]  [committing  an  act  of  (sexual  gratification  involving  the 
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sex  organ  of  one  person  and  the  mouth  or  anus  of  another)  (or)  (masturbation)  (or) 
(sexual  contact3)]  with  a  prostitute. 

"With  intent  to  facilitate"  requires  that  the  defendant  acted  with  the  mental 
purpose4  to  assist  the  person  in  (use  the  term  selected  for  element  2.)  .5 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1568  was  originally  published  in  2012  and  revised  in  2015  to  reflect  changes  made  by 
2013  Wisconsin  Act  362.  This  revision  was  approved  by  the  Committee  in  2016;  it  renumbered  the 
instruction  Wis  Jl-Criminal  1568B  and  revised  the  Comment. 

Wis  Jl-Criminal  1568B  is  drafted  for  violations  of  sub.  (2)  of  §  944.33,  which  are  Class  A 
misdemeanors.  Before  2013  Wisconsin  Act  362  [effective  date:  April  25,  2014]  sub.  (2)  of  §  944.33 
provided  that  the  offense  was  a  Class  F  felony  if  the  defendant  received  compensation  from  the  earnings  of 
the  prostitute.  Act  362  revised  that  provision  and  moved  it  to  §  940.302(2)(c),  the  statute  addressing  human 
trafficking.  See  Wis  Jl-Criminal  1276. 

For  violations  of  sub.  (1)  of  §  944.33,  see  Wis  Jl-Criminal  1568A 

1.  The  definition  of  "solicit"  is  the  one  used  in  Wis  Jl-Criminal  1566,  Soliciting  To  Practice 
Prostitution  which  is  based  on  the  definition  used  in  §  5.02(  1),  Model  Penal  Code. 

2.  This  is  based  on  part  of  the  definition  of  "practice  prostitution"  in  Wis  Jl-Criminal  1562. 

3.  If  a  definition  of  sexual  contact  is  necessary,  see  §  939.22(34)  and  Wis  Jl-Criminal  934. 

The  definition  of  "sexual  contact"  in  §  940.225(5)(b)  applies  only  to  sexual  assaults  under  §  940.225;  it  does 
not  apply  to  crimes  defined  in  Chapter  944. 

4.  "With  intent  to"  requires  either  mental  purpose  to  cause  the  result  specified  or  being  aware  that  his 
or  her  conduct  is  practically  certain  to  cause  that  result.  §  939.23(3).  The  Committee  concluded  that  the 
mental  purpose  alternative  is  most  likely  to  apply  to  this  offense.  See  Wis  Jl-Criminal  923 A  and  923B  for 
elaboration  on  the  two  alternatives. 
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5.  Select  the  term  used  in  element  2.  For  example:  '"With  intent  to  facilitate'  requires  that  the 
defendant  acted  with  the  mental  purpose  to  assist  the  person  in  having  nonmarital  sexual  intercourse  with 
a  prostitute." 
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1570  KEEPING  A  PLACE  OF  PROSTITUTION  —  §  944.34(1) 

Statutory  Definition  of  the  Crime 

Section  944.34(1)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who 
intentionally  keeps  a  place  of  prostitution. 

State’s  Burden  of  Proof 

Before  the  defendant  may  be  found  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  of  place)  was  a  place  of  prostitution. 

"Place  of  prostitution"  means  any  place  where  persons  habitually  engage  in  or 
offer  to  engage  in  nonmarital  acts  of  sexual  intercourse  or  sexual  contact  for 
anything  of  value.1 

2.  The  defendant  was  a  keeper  of  a  place  of  prostitution. 

To  keep  a  place  of  prostitution  is  to  exercise  management  or  control  over  its 
operation.2  This  element  does  not  require  that  the  defendant  owned  (name  of 
place) ,  but  it  does  require  that  the  defendant  maintained  management  or  control  of 
the  place  in  question. 

3.  The  defendant  intentionally  kept  a  place  of  prostitution. 
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This  requires  that  the  defendant  acted  with  the  purpose  to  keep  a  place  of 
prostitution  and  knew  that  ( name  of  place)  was  a  place  of  prostitution.3 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1570  was  originally  published  in  1990  and  revised  in  2005.  This  revision  was  approved 
by  the  Committee  in  July  2015;  it  involved  revision  of  footnote  1. 

Wis  Jl-Criminal  1570  is  drafted  for  a  violation  of  subsec.  (1)  of  §  944.34,  which  applies  to  one  who 
"keeps"  a  place  of  prostitution.  Subsection  (2)  of  the  statute  applies  to  one  who  "grants  the  use  or  allows  the 
continued  use"  of  a  place  of  prostitution.  See  Wis  Jl-Criminal  1571. 

1.  "Place  of  prostitution"  is  defined  in  §  939.22(24)  as  "a  place  where  a  person  habitually 
engages,  in  public  or  in  private,  in  nonmarital  acts  of  sexual  intercourse,  sexual  gratification  .  .  ., 
masturbation,  or  sexual  contact  for  anything  of  value."  The  Committee  concluded  that  referring  to  "acts  of 
sexual  intercourse  or  sexual  contact"  would  make  the  instruction  more  understandable  to  the  jury. 

If  a  definition  of  sexual  intercourse  is  necessary,  the  following  definition  provided  in  §  939.22(36) 
is  suggested: 

Sexual  intercourse  requires  only  vulvar  penetration  and  does  not  require  emission. 
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The  definition  of  "sexual  intercourse"  in  §  940.225 ( 5 )(c)  applies  only  to  sexual  assaults  under 
§  940.225;  it  does  not  apply  to  crimes  defined  in  Chapter  944.  Likewise,  the  definition  of  "sexual 
intercourse"  in  §  948.01(6)  applies  only  to  offenses  in  Chapter  948. 

For  a  definition  of  "sexual  contact"  see  §  939.22(34). 

While  the  "state  must  .  .  .  prove  'habitual  use'  of  the  premises  [as  a  place  of  prostitution]  beyond  a 
reasonable  doubt  .  .  .  [it]  need  not  be  established  by  specifically  proving  a  number  of  incidents  beyond  a 
reasonable  doubt.  Rather,  what  is  required  is  that  evidence  be  adduced  at  trial  from  which  the  jury  can  infer 
'habitual  use."’  Johnson  v.  State,  76  Wis.2d  672,  678,  251  N.W.2d  834  (1977). 

"Habitual"  is  defined  as  "customary  .  .  .  resorted  to  on  a  regular  basis."  Webster's  New  Collegiate 
Dictionary. 

2.  "Keep"  is  not  defined  in  statutes  or  case  law.  The  Committee  concluded  that  it  implies  the 
exercise  of  management  or  control  over  the  operation  of  the  place. 

3.  Section  939.23(3)  provides  that  when  the  word  "intentionally"  is  used,  it  requires  knowledge 
of  all  the  facts  which  make  the  conduct  criminal  and  which  appear  after  the  word  "intentionally"  in  the 
statute. 
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1 57 1  GRANTING  THE  USE1  OF  A  PLACE  AS  A  PLACE  OF  PROSTITUTION 
—  §  944.34(2) 

Statutory  Definition  of  the  Crime 

Section  944.34(2)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who 
intentionally  grants  the  use  of  a  place  as  a  place  of  prostitution. 

State’s  Burden  of  Proof 

Before  the  defendant  may  be  found  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  of  place)  was  a  place  of  prostitution. 

"Place  of  prostitution"  means  any  place  where  persons  habitually  engage  in  or 
offer  to  engage  in  nonmarital  acts  of  sexual  intercourse  or  sexual  contact  for 
anything  of  value.2 

2.  The  defendant  granted  the  use  of  (name  of  place)  as  a  place  of  prostitution. 

To  grant  the  use  of  a  place  of  prostitution  means  to  give  permission  to  another 
person  to  use  a  place  for  prostitution.3 

3.  The  defendant  intentionally  granted  the  use  of  (name  of  place)  as  a  place  of 
prostitution. 

This  requires  that  the  defendant  acted  with  the  purpose  to  grant  the  use  of  a 
place  of  prostitution  and  knew  that  (name  of  place)  was  a  place  of  prostitution.4 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1571  was  originally  published  in  1990  and  revised  in  2005.  This  revision  was  approved 
by  the  Committee  in  July  2015;  it  involved  revision  of  footnote  2. 

Wis  Jl-Criminal  1571  is  drafted  for  a  violation  of  subsec.  (2)  of  §  944.34,  which  applies  to  one  who 
"grants  the  use  or  allows  the  continued  use"  of  a  place  of  prostitution.  Subsection  (1)  of  the  statute  applies 
to  one  who  "keeps"  a  place  of  prostitution.  See  Wis  Jl-Criminal  1570. 

1.  Subsection  (2)  of  §944.34  prohibits  "granting  the  use"  or  "allowing  the  continued  use"  of  a  place 
of  prostitution.  This  instruction  is  drafted  for  "granting  the  use"  because  the  Committee  concluded  that 
would  be  the  more  common  charge. 

The  Wisconsin  Supreme  Court  discussed  the  difference  between  the  two  alternatives  in  Johnson  v.  State, 
76  Wis. 2d  672,  251  N.W.2d  834  (1977).  The  court  concluded  that  "grants"  requires  "affirmative  approval 
of  the  use  of  the  premises  for  the  purpose  of  prostitution  on  a  single  occasion,"  while  "allows  the  continued 
use"  requires  "intentional  but  passive  acquiescence  or  toleration  of  the  use  of  the  premises  for  prostitution 
purposes  on  more  than  one  occasion."  76  Wis. 2d  at  677. 

2.  "Place  of  prostitution"  is  defined  in  §  939.22(24)  as  "a  place  where  a  person  habitually  engages, 
in  public  or  in  private,  in  nonmarital  acts  of  sexual  intercourse,  sexual  gratification  .  .  .,  masturbation,  or 
sexual  contact  for  anything  of  value."  The  Committee  concluded  that  referring  to  "acts  of  sexual  intercourse 
or  sexual  contact"  would  make  the  instruction  more  understandable  to  the  jury. 
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If  a  definition  of  sexual  intercourse  is  necessary,  the  following  definition  provided  in  §  939.22(36)  is 
suggested: 

Sexual  intercourse  requires  only  vulvar  penetration  and  does  not  require  emission. 

The  definition  of  "sexual  intercourse"  in  §  940.225(5)(c)  applies  only  to  sexual  assaults  under 
§  940.225;  it  does  not  apply  to  crimes  defined  in  Chapter  944.  Likewise,  the  definition  of  "sexual 
intercourse"  in  §  948.01(6)  applies  only  to  offenses  in  Chapter  948. 

For  a  definition  of  "sexual  contact"  see  §  939.22(34). 

While  the  "state  must  .  .  .  prove  'habitual  use'  of  the  premises  [as  a  place  of  prostitution]  beyond  a 
reasonable  doubt  .  .  .  [it]  need  not  be  established  by  specifically  proving  a  number  of  incidents  beyond  a 
reasonable  doubt.  Rather,  what  is  required  is  that  evidence  be  adduced  at  trial  from  which  the  jury  can  infer 
'habitual  use.’"  Johnson  v.  State,  76  Wis.2d  672,  678,  251  N.W.2d  834  (1977). 

"Habitual"  is  defined  as  "customary  .  .  .  resorted  to  on  a  regular  basis."  Webster's  New  Collegiate 
Dictionary. 

3.  The  definition  of  "grant"  is  based  on  the  discussion  of  that  term  in  Johnson  v.  State,  76  Wis.2d  672, 
251  N.W.2d  834  (1977).  See  note  1,  supra. 

4.  Section  939.23(3)  provides  that  when  the  word  "intentionally"  is  used,  it  requires  knowledge  of 
all  the  facts  which  make  the  conduct  criminal  and  which  appear  after  the  word  "intentionally"  in  the  statute. 
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1601  COMMERCIAL  GAMBLING:  OPERATING  A  GAMBLING  PLACE 
FOR  GAIN  -  §  945.03(1 m)(a) 

Statutory  Definition  of  the  Crime 

Commercial  gambling,  as  defined  in  §  945.03(lm)(a)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  operates  a  gambling  place  for  gain. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  of  place)  was  a  gambling  place. 

A  "gambling  place"  is  any  building1  or  any  room  within  it,  one  of  whose 
principal  uses  is  any  of  the  following:  making  and  settling  bets;  receiving,  holding, 
recording,  or  forwarding  bets  or  offers  to  bet.2 

2.  The  defendant  intentionally  operated  a  gambling  place  for  gain. 

"Intentionally"  requires  that  the  defendant  had  the  mental  purpose3  to  operate 
a  gambling  place  and  to  operate  that  gambling  place  for  gain. 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1601  was  originally  published  in  1985  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  March  2002  and  involved  adoption  of  a  new  format  and  nonsubstantive  editorial 
changes. 

1 .  The  instruction  uses  the  term  "building,"  but  the  statutory  definition  covers  other  areas  as  well. 
Section  945.01(4)  defines  "gambling  place"  as  follows: 

(4)  Gambling  place,  (a)  A  gambling  place  is  any  building  or  tent,  any  vehicle  (whether 
self-propelled  or  not)  or  any  room  within  any  of  them,  one  of  whose  principal  uses  is  any  of  the 
following:  making  and  settling  bets;  receiving,  holding,  recording  or  forwarding  bets  or  offers 
to  bet;  conducting  lotteries;  or  playing  gambling  machines. 

(am)  "Gambling  place"  does  not  include  a  place  where  bingo  or  raffle  is  conducted  under  ch. 

563,  where  a  lottery  is  conducted  under  ch.  565,  or  where  a  race  is  conducted  under  ch.  562. 

Prior  gambling  activity  is  necessary  to  establish  a  "gambling  place."  State  v.  Nixa.  121  Wis. 2d  160, 
360  N.W.2d  52  (Ct.  App.  1984).  Also  see  State  v.  Dahlk.  Ill  Wis.2d  287,  330N.W.2d611  (Ct.  App. 
1983),  and  State  v.  Morrissv.  25  Wis.2d  638,  131  N.W.2d  366  (1964). 

2.  "Bet"  is  defined  as  follows  in  §  945.01(1): 

(1)  Bet.  A  bet  is  a  bargain  in  which  the  parties  agree  that,  dependent  upon  chance  even  though 
accompanied  by  some  skill,  one  stands  to  win  or  lose  something  of  value  specified  in  the 
agreement.  But  a  bet  does  not  include: 

(a)  Bona  fide  business  transactions  which  are  valid  under  the  law  of  contracts  including  without 
limitation: 

1.  Contracts  for  the  purchase  or  sale  at  a  future  date  of  securities  or  other  commodities,  and 

2.  Agreements  to  compensate  for  loss  caused  by  the  happening  of  the  chance  including  without 
limitation  contracts  of  indemnity  or  guaranty  and  life  or  health  and  accident  insurance; 

(b)  Offers  of  purses,  prizes  or  premiums  to  the  actual  contestants  in  any  bona  fide  contest  for 
the  determination  of  skill,  speed,  strength,  or  endurance  or  to  the  bona  fide  owners  of  animals 
or  vehicles  entered  in  such  contest; 

(cm)  Participation  in  bingo  or  a  raffle  conducted  under  Ch.  563. 

(d)  Pari  mutuel  wagering  subject  to  Ch.  562. 
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(e)  Participation  in  a  lottery  conducted  under  Ch.  565. 

3.  The  instruction  uses  the  "mental  purpose"  alternative  for  the  definition  of  "intentionally."  A 
second  alternative  is  that  the  defendant  be  "aware  that  his  or  her  conduct  is  practically  certain  to  cause" 
the  result.  See  §  939.23(3)  and  Wis  Jl-Criminal  923.1  and  923.2. 
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1602  COMMERCIAL  GAMBLING:  RECEIVING  A  BET  FOR  GAIN - 
§  945.03(lm)(b) 

Statutory  Definition  of  the  Crime 

Commercial  gambling,  as  defined  in  §  945.03(lm)(b)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  receives  a  bet  for  gain. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  received  a  bet. 

A  bet  is  an  agreement  in  which  one  stands  to  win  or  lose  something  of  value 
dependent  upon  chance,  even  though  accompanied  by  some  skill.1 

2.  The  defendant  intentionally  received  a  bet  for  gain. 

"Intentionally"  requires  that  the  defendant  had  the  mental  purpose2  to  receive  a 
bet  and  to  receive  that  bet  for  gain. 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1602  was  originally  published  in  1985  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  March  2002  and  involved  adoption  of  a  new  format  and  nonsubstantive  editorial 
changes. 

This  instruction  is  drafted  for  violations  of  §  945 ,03(  1  m)(b)  involving  "receiving"  a  bet.  The  statute  also 
applies  to  "recording"  or  "forwarding"  a  bet. 

1 .  The  definition  of  "bet"  is  adapted  from  the  lengthy  statutory  definition  found  in  §  945 .01(1).  See 
note  2,  Wis  Jl-Criminal  1601. 

2.  The  instruction  uses  the  "mental  purpose"  alternative  for  the  definition  of  "intentionally."  A 
second  alternative  is  that  the  defendant  be  "aware  that  his  or  her  conduct  is  practically  certain  to  cause” 
the  result.  See  §  939.23(3)  and  Wis  Jl-Criminal  923.1  and  923.2. 
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1605  COMMERCIAL  GAMBLING:  SETTING  UP  OR  COLLECTING  THE 
PROCEEDS  OF  A  GAMBLING  MACHINE  -  §  945.03(1  m)(e) 

Statutory  Definition  of  the  Crime 

Commercial  gambling,  as  defined  in  §  945.03(lm)(e)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally  [sets  up  a  gambling  machine  for  use  for 
the  purpose  of  gambling]  [or]  [collects  the  proceeds  of  a  gambling  machine].1 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  [two]  [three]2 
elements  are  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  machine  in  question  was  a  gambling  machine. 

A  "gambling  machine"  is  a  device  which  for  a  consideration  affords  the  player 
an  opportunity  to  obtain  something  of  value,  the  award  of  which  is  determined  by 
chance,  even  though  accompanied  by  some  skill  and  whether  or  not  the  prize  is 
automatically  paid  by  the  machine.3 

[The  phrase  "chance,  even  though  accompanied  by  some  skill,"  means  that 
chance  must  predominate  pver  skill  in  determining  the  outcome  of  the  game.]4 
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ADD  THE  FOLLOWING  IF  SUPPORTED  BY  THE  EVIDENCE. 

["Gambling  machine"  does  not  include  an  amusement  device  if  it  rewards  the 
player  exclusively  with  one  or  more  nonredeemable  free  replays  for  achieving 
certain  scores  and  does  not  change  the  ratio  or  record  the  number  of  the  free  replays 
so  awarded.]5 

2.  The  defendant  intentionally  [set  up  the  gambling  machine  for  use  for  the  purpose  of 
gambling]  [or]  [collected  the  proceeds  of  the  gambling  machine].6 

This  means  that  the  defendant  knew  that  the  machine  was  being  used  for 
gambling  and  knew  that  the  proceeds  were  derived  from  gambling.7 

ADD  THE  FOLLOWING  AS  A  THIRD  ELEMENT  IF  THE  CHARGE 

INDICATES  OR  THERE  IS  EVIDENCE  THAT  THE  ALLEGED  VIOLATION 

OCCURRED  ON  LICENSED  PREMISES.8 

[3.  The  defendant  intentionally  (set  up  for  the  purpose  of  gambling)  (or)  (collected  the 
proceeds  of)  six  or  more  gambling  machines.] 

Deciding  About  Knowledge  and  Intent 

You  cannot  look  into  a  person's  mind  to  find  knowledge  and  intent.  Knowledge  and 
intent  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any, 
and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  knowledge  and  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  [both]  [all  three]9  elements  of  this 
offense  have  been  proved,  you  should  find  the  defendant  guilty. 
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If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1605  was  originally  published  in  1996  and  revised  in  1999  and  2000.  This  revision  was 
approved  by  the  Committee  in  March  2002.  It  adapted  the  instruction  to  the  new  format  and  added  the  third 
element  for  certain  types  of  cases. 

This  instruction  is  drafted  for  violations  of  §  945.03(lm)(e).  It  is  set  up  to  include  either  two  or  three 
elements,  depending  on  whether  the  alleged  violations  took  place  on  a  licensed  premises.  The  two  element 
version  should  be  used  for  offenses  on  non-licensed  premises;  setting  up  or  collecting  the  proceeds  of  a  single 
machine  violates  the  statute  in  that  situation.  The  three  element  version  should  be  used  either  when  the 
charge  identifies  the  site  as  a  licensed  premises  or  evidence  is  introduced  to  that  effect.  The  penalty 
provisions  in  §  945.03(2m)  punish  offenses  on  Class"B"  or  "Class  B"  premises  as  forfeitures  if  one  to  five 
machines  are  involved.  The  criminal  penalty  applies  only  if  six  or  more  machines  are  involved. 

1 .  The  bracketed  alternative  supported  by  the  evidence  should  be  selected.  If  the  evidence  supports 
both  alternatives,  both  may  be  submitted,  joined  with  "or. "  The  Committee  concluded  that  jury  agreement 
on  one  alternative  or  the  other  is  not  required;  the  alternatives  are  believed  to  be  like  the  "use  or  threat  of 
force"  required  for  robbery  —  see  Manson  v.  State.  101  Wis. 2d  413,  304  N.W.2d  729  (1981);  Cheers  v. 
State.  102  Wis. 2d  367,  306  N.W.2d  676  (1981). 

2 .  The  instruction  is  set  up  to  include  either  two  or  three  elements,  depending  on  whether  the  alleged 
violations  took  place  on  a  licensed  premises.  The  two  element  version  should  be  used  for  offenses  on  non- 
licensed  premises;  setting  up  or  collecting  the  proceeds  of  a  single  machine  violates  the  statute  in  that 
situation.  The  three  element  version  should  be  used  either  when  the  charge  identifies  the  site  as  a  licensed 
premises  or  evidence  is  introduced  to  that  effect.  The  penalty  provisions  in  §  945.03(2m)  punish  offenses 
on  Class "B"  or  "Class  B”  premises  as  forfeitures  if  one  to  five  machines  are  involved.  The  criminal 
penalty  applies  only  if  six  or  more  machines  are  involved. 

3.  This  is  based  on  the  definition  provided  in  §  945.01(3)(a).  The  Committee  concluded  that 
"device"  should  be  substituted  for  the  statutory  term  "contrivance."  Subsection  (3)(b)  provides  three 
exceptions.  The  instruction  addresses  one  of  the  exceptions  —  an  amusement  device  rewarding  the  player 
exclusively  with  free  replays.  See  text  at  note  5. 

One  of  the  bases  for  the  defendant's  challenge  to  the  definition  of  "gambling  machine"  used  in  State 
v.  Hahn.  221  Wis. 2d  670,  586  N.W.2d5  (Ct.  App.  1998)  [Hahn IB.  was  to  the  word  "contrivance,"  which 
is  not  used  in  this  instruction.  Hahn  II  held  that  the  portion  of  the  statutory  definition  referring  to 
"affording  an  opportunity  ..."  and  "automatically  paid  by  the  machine  ..."  is  not  ambiguous.  Relying 
on  the  words'  usual  meanings,  the  court  held  that  "this  portion  of  the  statute  requires  that  the  machine,  or 
contrivance,  has  a  role  in  providing  the  opportunity  to  obtain  something  of  value,  but  that  something  of 
value  need  not  be  provided  by  the  machine  alone  without  external  influence  or  control. "  221  Wis. 2d  670, 
682. 
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4 .  The  material  in  brackets  is  based  on  the  state's  requested  instruction  in  State  v.  Hahn.  203  Wis . 2d 
450,  453,  fn.  3,  553  N.W.2d  292  (Ct.  App.  1996).  It  was  not  expressly  approved  or  disapproved  by  the 
court  in  Hahn,  but  the  Committee  concluded  it  was  a  correct  interpretation  of  the  phrase  "determined  by 
chance,  even  though  accompanied  by  some  skill." 

In  Hahn  II,  the  court  explicitly  adopted  the  equivalent  of  the  bracketed  material:  the  phrase  means 
that  "chance  rather  than  skill  must  be  the  dominant  factor  controlling  the  award."  221  Wis. 2d  670,  679. 
The  court  relied  in  part  on  the  interpretation  of  similar  language  in  the  lottery  statute,  as  interpreted  in  State 
v.  Dahlk.  Ill  Wis. 2d  287,  330  N.W.2d  611  (Ct.  App.  1983). 

5.  This  is  based  on  the  exception  to  the  definition  of  "gambling  machine"  set  forth  in 
§  945.01(3)(b)2.  It  was  discussed  in  State  v.  Hahn.  203  Wis.2d  450,  553  N.W.2d  292  (Ct.  App.  1996). 

6.  See  note  1.  supra. 

7.  This  is  based  on  the  holding  in  State  v.  Hahn.  203  Wis. 2d  450,  455,  553  N.W.2d  292  (Ct. 
App.  1996). 

8 .  The  third  element  should  be  added  for  violations  that  took  place  on  a  licensed  premises.  In  some 
cases,  the  charge  may  indicate  as  much;  in  others  the  issue  may  be  raised  by  the  evidence.  The  penalty 
provisions  in  §  945.03(2m)  punish  offenses  on  Class"B"  or  "Class  B"  premises  as  forfeitures  if  one  to  five 
machines  are  involved.  The  criminal  penalty  then  applies  only  if  six  or  more  machines  are  involved. 

The  statute  sets  this  up  by  providing,  in  sub.  (2m),  an  exception  to  the  generally  applicable  criminal 
penalty.  The  Committee  concluded  that  this  should  be  handled  in  the  same  manner  as  similar  statutory 
exceptions.  For  example,  the  offense  of  carrying  concealed  weapon  applies  to  "any  person  except  a  peace 
officer."  §  941.23.  The  Wisconsin  Supreme  Court  has  concluded  that  whether  the  defendant  is  a  peace 
officer,  and  thus  exempted  from  the  statute,  is  an  issue  that  must  be  raised  by  the  defendant  as  an 
affirmative  defense.  See,  State  v.  Williamson.  58  Wis. 2d  514,  524,  206  N.W.2d  613  (1973),  and  the 
discussion  in  footnote  1,  Wis  Jl-Criminal  1335. 

Factual  disputes  about  the  applicability  of  the  exception  for  licensed  premises  are  likely  to  be 
determined  by  pretrial  motion.  The  Committee  concluded  that  it  is  not  an  issue  at  trial  until  there  is  some 
evidence  of  the  existence  of  a  valid  license.  Once  there  is  evidence  sufficient  to  raise  the  issue,  the  burden 
is  on  the  state  to  prove,  beyond  a  reasonable  doubt,  that  the  exception  is  not  present.  See  Moes  v.  State. 
91  Wis. 2d  756,  284  N.W.2d  66  (1979);  State  v.  Schulz.  102  Wis.2d  423,  307  N.W.2d  151  (1981).  This 
requires,  in  this  situation,  proof  that  six  or  more  machines  are  involved. 

9.  See  note  2,  supra. 
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1607  COMMERCIAL  GAMBLING:  USING  WIRE  COMMUNICATION  TO 
PLACE  A  BET  —  §  945.03(lm)(g) 

Statutory  Definition  of  the  Crime 

Commercial  gambling,  as  defined  in  §  945.03(lm)(g)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  intentionally,  for  gain,  uses  a  wire  communication 
facility  for  the  transmission  or  receipt  of  information  assisting  in  the  placing  of  a  bet  on  a 
sporting  event. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements  are 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  used  a  wire  communication  facility1  for  the  transmission  or  receipt 
of  information. 

2.  The  information  transmitted  or  received  assisted  the  placing  of  a  bet  on  a  sporting 
event. 

A  bet  is  an  agreement  in  which  one  stands  to  win  or  lose  something  of  value 
dependent  upon  chance  even  though  accompanied  by  some  skill.2 

A  sporting  event  is  any  contest  of  skill,  speed,  strength,  or  endurance. 

3 .  The  defendant  acted  intentionally,  for  gain. 
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"Intentionally"  requires  that  the  defendant  had  the  mental  purpose3  to  use  a  wire 
communication  facility  to  transmit  or  receive  information  to  assist  in  the  placing  of 
a  bet  on  a  sporting  event  for  gain. 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1607  was  originally  published  in  1985  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  March  2002  and  involved  adoption  of  a  new  format  and  nonsubstantive  editorial 
changes. 

1.  The  statutory  definition  of  "wire  communication  facility"  is  found  in  §  945.01(6)  and  reads  as 
follows: 

"Wire  communication  facility"  means  any  and  all  instrumentalities,  personnel  and  services,  and 
among  other  things  the  receipt,  forwarding  or  delivery  of  communications  used  or  useful  in  the 
transmission  of  writings,  signs,  pictures  and  sounds  of  all  kinds  by  means  of  wire,  cable, 
microwave  or  other  like  connection  between  the  points  of  origin  and  reception  of  such 
transmission. 

2.  The  definition  of  "bet"  is  adapted  from  the  lengthy  statutory  definition  found  in  §  945.01(1).  See 
note  2,  Wis  Jl-Criminal  1601. 
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3.  The  instruction  uses  the  "mental  purpose"  alternative  for  the  definition  of  "intentionally."  A 
second  alternative  is  that  the  defendant  be  "aware  that  his  or  her  conduct  is  practically  certain  to  cause" 
the  result.  See  §  939.23(3)  and  Wis  Jl-Criminal  923.1  and  923.2. 
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1610  PERMITTING  REAL  ESTATE  TO  BE  USED  AS  A  GAMBLING  PLACE  — 
§  945.04(lm)(a) 

Statutory  Definition  of  the  Crime 

A  person  violates  §  945.04(lm)(a)  of  the  Criminal  Code  of  Wisconsin  if  the  person 
intentionally  permits  any  real  estate  owned  or  occupied  by  that  person,  or  under  that  person's 
control,  to  be  used  as  a  gambling  place. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  owned,  occupied,  or  controlled  real  estate. 

2.  The  real  estate  was  used  as  a  gambling  place.1 

3 .  The  defendant  intentionally  permitted  the  real  estate  to  be  used  as  a  gambling  place. 

This  requires  that  the  defendant  acted  with  the  purpose  to  permit  the  use  of  the 
real  estate  as  a  gambling  place  and  knew  that  it  was  being  used  in  such  a  way.2 

Meaning  of  "Gambling  Place" 

A  gambling  place  is  any  building  or  any  room  within  it,  one  of  whose  principal  uses  is 
any  of  the  following:  making  and  settling  bets  or  receiving,  holding,  recording  or  forwarding 
bets  or  offers  to  bet.3 
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Meaning  of  ’’Principal  Use” 

"A  principal  use"  means  one  of  the  more  important  uses  of  the  real  estate.  It  need  not 
be  the  only  use  or  even  50%  of  the  total  usage  of  the  real  estate.  No  mathematical  definition 
can  be  given.  The  use  of  any  place  or  room  at  any  given  time  may  determine  its  principal  use 
at  that  time,  but  for  purposes  of  this  offense,  that  use  must  be  considered  in  light  of  the 
overall  or  other  uses  of  the  place  or  room.  In  order  to  constitute  one  of  the  principal  uses, 
the  usage  must  be  more  than  incidental.  You  must  view  the  character  of  the  alleged 
gambling  place  over  a  sufficient  period  of  time  to  determine  whether  gambling  constituted 
one  of  the  principal  uses.4 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1610  was  originally  published  in  1990.  This  revision  was  approved  by  the  Committee 
in  October  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

1.  This  offense  requires  the  use  of  real  estate  as  a  "gambling  place";  proof  of  use  for  "commercial 
gambling"  is  not  required,  even  though  "commercial  gambling"  appears  in  the  title  to  §  945.04.  "'Gambling 
place'  is  defined  by  §  945.01(4)  without  reference  to  'commercial  gambling.'  Because  §  945.04(1)  is 
unambiguous  in  this  respect,  we  ignore  its  title."  State  v.  Dahlk,  1 1 1  Wis. 2d  287, 294,  330  N.W.2d  61 1  (Ct. 
App.  1985). 

2.  "Intentionally"  is  divided  into  two  parts:  purpose  and  knowledge.  Having  the  mental  purpose  to 
cause  the  result  is  one  of  the  two  definitions  of  "intentionally"  provided  in  §  939.23(3)  and  is  believed  to  be 
most  likely  to  apply  in  the  context  of  this  offense.  The  other  alternative  is  being  "aware  that  his  or  her 
conduct  is  practically  certain  to  cause  the  result."  See  the  discussion  in  Wis  Jl-Criminal  923A  and  923B. 

The  knowledge  requirement  is  based  on  §  939.23(3),  which  provides  that  when  the  word  "intentionally" 
is  used,  it  requires  knowledge  of  all  the  facts  which  make  the  conduct  criminal  and  which  appear  after  the 
word  "intentionally"  in  the  statute. 

In  State  v.  Dahlk.  cited  in  note  1,  supra,  the  defendant  contended  that  because  he  did  not  know  that  his 
pyramid  club  was  an  illegal  lottery,  the  jury  could  not  find  he  permitted  the  warehouse  to  be  used  as  a 
gambling  place.  The  court  of  appeals  rejected  this  claim,  emphasizing  that  mistake  as  a  defense  requires  an 
honest  error  of  fact  or  law  other  than  criminal  law.  See  §  939.43(1).  "Defendant's  mistake  as  to  the  legality 
of  the  pyramid  club  under  the  criminal  laws  of  this  state  does  not  negate  the  existence  of  criminal  intent." 
Ill  Wis.2d  287,  305. 

3.  The  definition  of  "gambling  place"  is  adapted  from  the  one  provided  in  §  945.01(4)(a): 

(4)  Gambling  place,  (a)  A  gambling  place  is  any  building  or  tent,  any  vehicle  (whether  self- 
propelled  or  not)  or  any  room  within  any  of  them,  one  of  whose  principal  uses  is  any  of  the 
following:  making  and  settling  bets;  receiving,  holding,  recording  or  forwarding  bets  or  offers 
to  bet;  conducting  lotteries;  or  playing  gambling  machines. 

4.  Three  decisions  of  the  Wisconsin  appellate  courts  have  discussed  the  "principal  use"  requirement. 
The  definition  in  the  instruction  is  based  on  those  cases. 

In  State  v.  Morrissv.  25  Wis.2d  638,  131  N.W.2d  366  (1969),  the  Wisconsin  Supreme  Court  rejected 
the  defendant's  argument  that  "principal"  required  that  the  use  be  the  "single,  main,  chief,  or  dominant"  use, 
or  that  it  be  given  a  meaning  of  "more  than  50  percent  of  the  use." 

The  term  "one  of  the  principal  uses"  contemplates  a  comparison  of  the  degree  of  use  between 
a  class  of  principal  uses  and  incidental  uses.  No  mathematical  definition  can  be  given,  and 
admittedly  the  line  of  demarcation  is  difficult  to  draw. . .  . 

The  use  of  a  place  or  room  at  any  given  time  may  determine  its  principal  use  at  that  time  but 
for  the  purpose  of  sec.  945.01(4),  Stats.,  such  use  must  be  considered  in  light  of  the  overall 
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or  other  uses  of  the  place  or  room.  A  sufficient  period  of  time  must  be  considered  to  fairly 
ascertain  the  character  of  the  alleged  gambling  place  in  terms  of  principal  uses. 

25  Wis.2d  638,  642-43. 

The  Morrissv  court  found  the  evidence  to  be  sufficient  to  establish  that  a  tavern  was  a  gambling  place  where 
Monday  night  poker  games  were  conducted  25  or  26  times  a  year. 

In  State  v.  Dahlk.  note  1,  supra,  the  court  of  appeals  found  that  the  definition  of  "gambling  place"  was 
constitutional  in  the  face  of  the  defendant's  claim  that  it  was  vague  and  overbroad.  The  court  held  that  a 
person  of  ordinary  intelligence  can  be  expected  to  understand  the  distinction  between  principal  and  incidental 
uses  of  premises.  Ill  Wis.2d  287,  304.  The  Dahlk  court  applied  the  Morrissv  definition  of  "principal  use" 
to  find  that  a  warehouse  qualified  as  a  gambling  place  where  it  was  used  over  a  three-week  period  for 
meetings  of  a  club  engaged  in  an  illegal  pyramid  investment  scheme. 

In  State  v.  Nixa,  121  Wis.2d  160,  360  N.W.2d  52  (Ct.  App.  1984),  the  court  of  appeals  reversed  a 
conviction  under  §  945.02(2)  for  illegally  remaining  in  a  gambling  place.  The  court  concluded  that  a 
one-time  use  of  an  apartment  recreational  building  for  gambling  did  not  make  gambling  a  principal  use  of 
the  premises;  prior  gambling  activity  must  be  shown.  The  court  found  that  the  phrase  "one  of  whose 
principal  uses"  was  ambiguous  and  therefore  investigated  the  intent  of  the  legislature  and  reviewed  Morrissv 
and  Dahlk:  "This  case  law,  combined  with  the  statute  and  its  legislative  history,  convinces  us  that  evidence 
of  prior  gambling  activity  is  necessary  to  prove  the  existence  of  a  gambling  place."  121  Wis.2d  160,  166. 
The  court  referred  to  the  Judiciary  Committee  Report  on  the  1953  Criminal  Code  which  states  that  a  "tavern 
where  customers  occasionally  play  cards  for  money  is  not  a  gambling  place  because  that  is  not  one  of  its 
principal  uses."  1953  Report  at  153.  "This  language  indicates  that,  even  with  multiple  event  gambling 
evidence,  the  statute  is  not  violated  if  a  principal  use  for  gambling  purposes  is  not  demonstrated."  1 1 1 
Wis.2d  160,  164-65. 
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1650  ALTERING  A  LOTTERY  TICKET  —  §  565.50(2) 

Statutory  Definition  of  the  Crime 

Section  565.50(2)  of  the  Wisconsin  Statutes  is  violated  by  one  who  alters1  a  lottery  ticket 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  altered2  a  lottery  ticket.3 

A  lottery  ticket  is  altered  when  it  has  been  changed  from  the  form  in  which  it 
was  originally  issued  by  the  State  of  Wisconsin. 

2.  The  defendant  altered  a  lottery  ticket  with  intent  to  defraud.4 

This  requires  that  the  defendant  altered  the  lottery  ticket  with  the  purpose  to  use 
it  to  obtain  money  (he)  (she)  was  not  entitled  to  receive.5 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1650  was  originally  published  in  1 990.  This  revision  was  approved  by  the  Committee 
in  October  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  a  violation  of  subsection  (2)  of  §  565.50  which  provides  as  follows: 

(2)  Any  person  who  alters  or  forges  a  lottery  ticket  or  share  or  intentionally  utters  or  transfers 
an  altered  or  forged  lottery  ticket  or  share  is  guilty  of  a  Class  I  felony. 

For  violations  of  sub.  (2)  involving  intentionally  uttering  or  transferring  an  altered  or  forged  lottery 
ticket,  see  Wis  Jl-Criminal  1651.  Violations  of  §  565.50  (3)  are  addressed  by  Wis  Jl-Criminal  1652. 

1 .  The  statute  refers  to  "alters  or  forges"  a  lottery  ticket  or  share.  The  instruction  uses  the  term  "alter" 
throughout.  If  there  is  an  intended  difference  between  the  two  terms,  the  term  "alter"  appears  to  be  the 
broader  one. 

2.  See  note  1.  supra. 

3.  "Lottery  ticket"  is  not  defined  in  the  statutes  relating  to  the  state  lottery.  It  is  defined  in  the 
Wisconsin  Administrative  Code  at  Chapter  Tax  61,  §  Tax  61 .02(3),  but  that  definition  is  not  easily  adaptable 
for  use  in  a  standard  instruction. 

4.  The  Committee  concluded  that  this  offense  requires  "intent  to  defraud"  even  though  the  statute  does 
not  expressly  provide  for  it.  Subsection  (2)  of  §  565.50  defines  this  offense  without  referring  to  "intent  to 
defraud"  and  provides  that  a  violation  is  a  Class  I  felony.  Subsection  (3)  of  the  same  statute  prohibits 
possessing  an  altered  or  forged  lottery  ticket  with  intent  to  defraud  and  provides  for  a  maximum  penalty  of 
a  $10,000  fine  or  9  months  imprisonment  or  both.  The  Committee  concluded  that  the  offense  with  the  more 
severe  penalty  should  also  include  a  culpable  mental  element. 

Further,  the  use  of  the  word  "forges"  carries  with  it  the  connotation  of  an  intent  to  defraud.  "The 
knowledge  of  the  falsity  of  the  instrument  and  the  intent  to  defraud  are  of  the  very  essence  of  the  crime  of 
forgery."  37  C.J.S.  Forgery  §  4.  Also  see  Wells  v.  State.  195  Wis.  551,  218  N.W.  81 1  (1929). 

Several  Wisconsin  cases  have  interpreted  criminal  statutes  to  include  criminal  intent  where  it  was  not 
expressly  required.  In  State  v.  Alfonsi.  33  Wis.2d  469,  147  N.W.2d  550  (1967),  the  court  noted  that  "the 
element  of  scienter  is  the  rule  rather  than  the  exception  in  our  criminal  jurisprudence."  (Also  see  United 
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States  v.  U.S.  Gypsum.  438  U.S.  422,  436  (1978):  "the  existence  of  mens  rea  is  the  rule  of,  rather  than  the 
exception  to,  the  principles  of  Anglo-American  criminal  jurisprudence.")  The  Alfonsi  court  found  that  the 
crime  of  bribery,  as  defined  in  §  946.10,  required  "corrupt  intent"  even  though  not  explicitly  included  in  the 
statutory  definition  of  the  offense.  The  court  relied  on  the  general  rule  noted  above,  as  well  as  on  the  fact 
that  the  crime  of  bribery  "by  its  inherent  nature  has  traditionally  required  a  corrupt  motivation."  One  of  the 
cases  relied  on  in  Alfonsi  was  State  v.  Crov.  32  Wis.2d  118,  145  N.W.2d  118  (1966).  In  Crov.  the  court 
found  that  "intent  to  defraud"  remained  an  element  of  defrauding  an  innkeeper  under  §  943.21  despite  the 
fact  that  the  statute  had  been  revised  to  eliminate  "intent  to  defraud"  from  the  definition  of  the  crime.  The 
Wisconsin  Supreme  Court  applied  the  Alfonsi  rationale  to  an  offense  defined  outside  the  Criminal  Code  in 
State  v.  Collova.  79  Wis.2d  473, 255  N.W.2d  581  (1977).  The  court  held  that  the  legislature  did  not  intend 
operating  after  revocation  to  be  a  strict  liability  offense  because  of  the  "severe  consequences  attached  to  a 
violation."  An  "objective  standard  of  care"  was  added  to  the  statutory  definition  of  the  offense:  the 
defendant  must  have  cause  to  believe  his  license  might  be  revoked  or  suspended. 

There  are  also  decisions  declining  to  read  a  mental  element  into  a  statute  that  does  not  expressly  require 
one.  See,  for  example.  State  v.  Stoehr,  134  Wis.2d66, 396N.W.2d  177(Ct.  App.  1 9861.  and  State  v.  Tembv. 
108  Wis.2d  521,  322  N.W.2d  522  (Ct.  App.  1982). 

5.  Lottery  prizes  are  generally  in  the  form  of  payment  of  money,  though  the  prize  may  be  a  trip  or 
some  other  type  of  noncash  award.  If  the  prize  is  for  other  than  money,  this  definition  of  "intent  to  defraud" 
must  be  changed  to  refer,  for  example,  to  "something  of  value."  In  any  event,  it  is  the  purpose  to  obtain 
something  the  person  is  not  entitled  to  receive  that  the  Committee  concluded  is  the  essence  of  "intent  to 
defraud"  in  the  context  of  this  offense. 
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1651  UTTERING  AN  ALTERED  LOTTERY  TICKET  —  §  565.50(2) 

Statutory  Definition  of  the  Crime 

Section  565.50(2)  of  the  Wisconsin  Statutes  is  violated  by  one  intentionally  utters  or 
transfers  an  altered1  lottery  ticket. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  (uttered)  (transferred)  a  lottery  ticket.2 

("Utter"  means  to  present  for  payment.)3 

("Transfer"  means  to  give  possession  to  another  person.)4 

2.  The  lottery  ticket  was  altered.5 

A  lottery  ticket  is  altered  when  it  has  been  changed  from  the  form  in  which  it 
was  originally  issued  by  the  State  of  Wisconsin. 

3.  The  defendant  intentionally  (uttered)  (transferred)  an  altered  lottery  ticket. 

This  requires  that  the  defendant  knew  that  the  lottery  ticket  was  altered  and 
acted  with  the  purpose  to  (present  it  for  payment)  (transfer  possession  to  another 
person).6 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1651  was  originally  published  in  1990.  This  revision  was  approved  by  the  Committee 
in  October  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  a  violation  of  subsection  (2)  of  §  565.50  which  provides  as  follows: 

(2)  Any  person  who  alters  or  forges  a  lottery  ticket  or  share  or  intentionally  utters  or  transfers 
an  altered  or  forged  lottery  ticket  or  share  is  guilty  of  a  Class  I  felony. 

For  violations  of  sub.  (2)  involving  intentionally  altering  or  forging  a  lottery  ticket,  see  Wis 
Jl-Criminal  1651.  Violations  of  §  565.50  (3)  are  addressed  by  Wis  Jl-Criminal  1652. 

1.  The  statute  refers  to  an  "altered  or  forged"  lottery  ticket  or  share.  The  instruction  uses  the  term 
"alter"  throughout.  If  there  is  an  intended  difference  between  the  two  terms,  the  term  "alter"  appears  to  be 
the  broader  one. 

2.  "Lottery  ticket"  is  not  defined  in  the  statutes  relating  to  the  state  lottery.  It  is  defined  in  the 
Wisconsin  Administrative  Code  at  Chapter  Tax  61,  §  Tax  61 .02(3),  but  that  definition  is  not  easily  adaptable 
for  use  in  a  standard  instruction. 

3.  This  is  based  on  the  definition  of  "utter"  used  for  forgery  offenses  under  §  943.38(2).  See  Wis 
Jl-Criminal  1492  at  note  4.  Also  see  State  v.  Tolliver.  149  Wis. 2d  166,  440  N.W.2d  571  (Ct.  App.  1989): 
a  forged  check  is  uttered  when  it  is  introduced  into  the  stream  of  commerce. 
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4.  The  Committee  believes  this  definition  explains  the  plain  and  ordinary  meaning  of  "transfer." 

5.  See  note  1 .  supra. 

6.  "Intentionally"  is  divided  into  two  parts:  purpose  and  knowledge.  Having  the  mental  purpose  to 
cause  the  result  is  one  of  the  two  definitions  of  "intentionally"  provided  in  §  939.23(3)  and  is  believed  to  be 
most  likely  to  apply  in  the  context  of  this  offense.  The  other  alternative  is  being  "aware  that  his  or  her 
conduct  is  practically  certain  to  cause  the  result."  See  the  discussion  in  Wis  Jl-Criminal  923 A  and  923B. 

The  knowledge  requirement  is  based  on  §  939.23(3),  which  provides  that  when  the  word  "intentionally" 
is  used,  it  requires  knowledge  of  all  the  facts  which  make  the  conduct  criminal  and  which  appear  after  the 
word  "intentionally"  in  the  statute. 
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1652  POSSESSION  OF  AN  ALTERED  LOTTERY  TICKET  WITH  INTENT  TO 
DEFRAUD  —  §  565.50(3) 

Statutory  Definition  of  the  Crime 

Section  565.50(3)  of  the  Wisconsin  Statutes  is  violated  by  one  who  possesses  an  altered1 
lottery  ticket  with  intent  to  defraud. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  a  lottery  ticket.2 

"Possessed"  means  that  the  defendant  knowingly  had  the  lottery  ticket  under  his 
actual  physical  control.3 

2.  The  lottery  ticket  was  altered.4 

A  lottery  ticket  is  altered  when  it  has  been  changed  from  the  form  in  which  it 
was  originally  issued  by  the  State  of  Wisconsin.5 

3.  The  defendant  possessed  an  altered  lottery  ticket  with  the  intent  to  defraud. 

This  requires  that  the  defendant  knew  the  lottery  ticket  was  altered  and  had  the 
purpose  to  use  it  to  obtain  money  (he)  (she)  was  not  entitled  to  receive.6 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 


Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1652  was  originally  published  in  1990.  This  revision  was  approved  by  the  Committee 
in  October  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  a  violation  of  subsection  (3)  of  §  565.50  which  provides  as  follows: 

(3)  Any  person  who  possesses  an  altered  or  forged  lottery  ticket  or  share  with  intent  to 
defraud  shall  be  fined  not  less  than  $  10,000  or  imprisoned  for  not  more  than  9  months  or  both. 

For  violations  involving  altering  or  forging  a  lottery  ticket  under  §  565.50(2) ,  see  Wis  Jl-Criminal  1650. 
For  violations  of  §  565.50(2) ,  involving  intentionally  uttering  or  transferring  an  altered  or  forged  lottery 
ticket,  see  Wis  Jl-Criminal  1651. 

1.  The  statute  refers  to  possession  of  "an  altered  or  forged”  lottery  ticket  or  share.  The  instruction 
uses  the  broader  term  "altered"  throughout.  If  there  is  an  intended  difference  between  the  two  terms,  the  term 
"altered"  appears  to  be  the  broader  one. 

2.  "Lottery  ticket"  is  not  defined  in  the  statutes  relating  to  the  state  lottery.  It  is  defined  in  the 
Wisconsin  Administrative  Code  at  Chapter  Tax61,§Tax61 .02(3),  but  that  definition  is  not  easily  adaptable 
for  use  in  a  standard  instruction. 

3.  See  Wis  Jl-Criminal  920  for  a  more  complete  definition  of  "possess." 

4.  See  note  1,  supra. 
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5.  The  instruction  assumes  that  the  statute  applies  only  to  conduct  involving  the  lottery  tickets  issued 
by  the  State  of  Wisconsin,  as  opposed  to  privately  produced  documents  relating  to  something  that  might 
qualify  as  a  "lottery”  broadly  defined. 

6.  Lottery  prizes  are  generally  in  the  form  of  payment  of  money,  though  the  prize  may  be  a  trip  or 
some  other  type  of  noncash  award.  If  the  prize  is  for  other  than  money,  this  definition  of  "intent  to  defraud" 
must  be  changed  to  refer,  for  example,  to  "something  of  value."  In  any  event,  it  is  the  purpose  to  obtain 
something  the  person  is  not  entitled  to  receive  that  the  Committee  concluded  is  the  essence  of  "intent  to 
defraud"  in  the  context  of  this  offense. 
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1705  SABOTAGE  —  §  946.02(l)(a) 

Statutory  Definition  of  the  Crime 

Sabotage,  as  defined  in  §  946.02(l)(a)  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  one  who  intentionally  damages,  interferes  with,  or  tampers  with  any  property  with 
reasonable  grounds  to  believe  that  his  act  will  hinder,  delay,  or  interfere  with  (the  prosecution 
of  war  or  other  military  action)  (the  preparation  for  defense)  by  the  United  States.1 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  damaged  property.2 

"Intentionally"  means  that  the  defendant  acted  with  the  mental  purpose  to 
damage  property  or  was  aware  that  (his)  (her)  conduct  was  practically  certain  to 
cause  that  result.3 

2.  The  defendant  had  reasonable  grounds  to  believe  that  (his)  (her)  act  would  hinder, 
delay,  or  interfere  with  the  preparation  for  defense  by  the  United  States. 

"Reasonable  grounds  to  believe"  means  that  a  reasonable  person  in  the 
defendant's  position  would  have  believed  that  (his)  (her)  act  would  hinder,  delay  or 
interfere  with  the  preparation  for  defense  by  the  United  States.4 
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Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  sabotage  have  been 
proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1705  was  originally  published  in  1990.  This  revision  was  approved  by  the  Committee 
in  October  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  a  violation  of  subsec.  (l)(a)  of  §  946.02.  Subsection  (l)(b)  of  the  statute  defines 
a  different  type  of  offense:  intentionally  making  a  defective  article  that  is  to  be  used  in  national  defense. 
Subsection  (2)  explains  that  nothing  in  the  statute  should  be  construed  to  impair  the  rights  of  employees  to 
engage  in  lawful  collective  bargaining  or  other  labor  activities. 

The  only  reported  Wisconsin  decision  dealing  with  the  sabotage  statute  is  State  v.  Ostenson.  cited  in 
note  4,  below.  Ostenson  involved  damage  to  the  United  States  Navy  ELF  (extremely  low  frequency) 
communication  facility  in  Ashland  County. 

1 .  The  rest  of  the  instruction  refers  only  to  the  "preparation  for  defense"  alternative  on  the  assumption 
that  it  would  be  the  most  commonly  used. 

2.  The  instruction  refers  to  "damage  to  property"  throughout,  although  two  other  alternatives  are  also 
prohibited  by  the  statute:  interfering  with  property  or  tampering  with  property. 

3.  "Intentionally"  is  defined  in  §  939.23(3).  For  more  extensive  definition  of  the  term,  see  Wis 
Jl-Criminal  923A  and  923B. 

4.  The  definition  of  "reasonable  grounds  to  believe"  is  based  on  the  decision  in  State  v.  Ostenson.  1 5  0 
Wis. 2d  656,  442  N.W.2d  501  (Ct.  App.  1989),  where  the  court  held  that  "the  statute  does  not  require  proof 
of  the  actor's  subjective  intent  to  interfere.  Rather,  it  requires  merely  that  a  reasonable  person,  acting  with 
the  defendant's  knowledge,  has  grounds  to  believe  it  will."  150  Wis. 2d  656,  661.  Also  see  State  v.  Hurd, 
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135  Wis.2d  266,  400  N.W.2d  42  (Ct.  App.  1986),  which  discusses  the  related  phrase,  "reasonable  cause  to 
suspect"  as  used  in  §  48.981,  the  statute  requiring  the  reporting  of  suspected  child  abuse.  Hurd  is  discussed 
in  footnote  3  to  Wis  Jl-Criminal  2119. 
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1720  BRIBERY:  TRANSFERRING  PROPERTY  TO  A  PUBLIC  EMPLOYEE 
TO  INDUCE  ACTION  OR  FAILURE  TO  ACT  —  §  946.10(1) 

Statutory  Definition  of  the  Crime 

Section  946.10(1)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who,  with  the 
intent  to  induce  a  public  employee1  to  act2  in  violation  of  the  employee's  lawful  duty, 
transfers3  property4  to  the  employee  which  the  employee  is  not  authorized  to  receive. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  of  employee)  was  a  public  employee. 

A  (title  of  employee)  is  a  public  employee.5 

2.  The  defendant  transferred  property  to  (name  of  employee)  ,6 

3 .  (Name  of  employee)  was  not  authorized  to  receive  the  property  for  the  performance 
of  official  duties.7 

4.  The  defendant  intended  to  induce  (name  of  employee)  to  act8  in  violation  of  the 
employee's  lawful  duty. 

"Intent  to  induce"  means  that  the  defendant  had  the  mental  purpose  to  induce 
(name  of  employee)  to  act.9 
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Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  bribery  have  been 
proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1720  was  originally  published  in  1966  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  December  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

There  are  two  instructions  for  violations  of  subsec.  ( 1)  of  §  946.10:  Wis  Jl-Criminal  1720  is  for  offering 
a  bribe  with  intent  to  "induce  a  public  officer  or  employee  to  do  or  omit  to  do  any  act  in  violation  of  the 
officer's  or  employee's  lawful  duty";  Wis  Jl-Criminal  1721  is  for  offering  a  bribe  with  intent  to  "influence 
the  conduct  of  any  public  officer  or  public  employee  in  relation  to  any  matter  which  by  law  is  pending  or 
might  come  before  the  officer  or  employee  in  the  officer's  or  employee’s  capacity  as  such  officer  or 
employee." 

The  instruction  has  selected  from  the  several  alternatives  offered  by  the  statutory  definition  of  the 
offense  in  the  interest  of  providing  a  clearer  and  more  easily  understood  model.  Wis  Jl-Criminal  1720  uses 
"public  employee"  instead  of  "public  officer,"  "act"  instead  of  "omit  to  do  any  act,"  "transfers"  instead  of 
"promises,"  and  "property"  instead  of  "personal  advantage."  Where  necessary,  of  course,  the  instruction 
should  be  modified  to  use  the  appropriate  alternative. 

1.  The  instruction  is  drafted  for  cases  involving  "public  employees."  The  statute  also  applies  to 
"public  officials."  Both  terms  are  defined  in  §  939.22(30).  See  note  5,  below. 

2.  The  instruction  is  drafted  for  cases  involving  inducements  to  "act."  The  statute  also  applies  to 
inducements  to  "omit  to  do  any  act"  in  violation  of  the  employee's  lawful  duty. 
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3.  The  instruction  is  drafted  for  cases  involving  the  transfer  of  property.  The  statute  also  applies  to 
promises  to  transfer. 

4.  The  instruction  is  drafted  for  cases  involving  transfer  of  property.  The  statute  also  covers  transfer 
or  promise  of  any  "personal  advantage." 

5.  In  the  Committee's  judgment,  the  jury  may  be  told,  for  example,  that  a  police  officer  is  a  public 
employee.  It  is  still  for  the  jury  to  be  satisfied  that,  in  fact,  the  individual  was  a  police  officer.  The  same 
would  be  true  for  cases  involving  "public  officers." 

"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

A  "public  officer"  is  any  person  appointed  or  elected  according  to  law  to  discharge  a  public  duty 
for  the  state  or  one  of  its  subordinate  governmental  units. 

A  "public  employee"  is  any  person,  not  an  officer,  who  performs  any  official  function  on  behalf 
of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the  public  treasury 
of  the  state  or  subordinate  governmental  unit. 

A  juror  is  a  "public  employee"  for  purposes  of  8  946.10.  State  v.  Sammons.  141  Wis.2d  833,  417 
N.W.2d  (Ct.  App.  1987). 

6.  The  wording  of  §  946.10  is  essentially  the  same  as  that  proposed  in  the  1953  draft  of  the  revised 
Criminal  Code.  The  Comment  to  the  bribery  statute  in  the  1953  draft  included  the  following: 

The  bribe  may  be  either  property  or  a  personal  advantage,  which  covers  anything  that  can  be  used 
to  bribe  someone.  "Personal  advantage"  includes  such  things  as  ajob  or  some  social  advancement. 

1953  Report  on  the  Criminal  Code,  page  171. 

7.  The  Comment  to  the  bribery  statute  in  the  1953  draft  of  the  Criminal  Code  revision  (see  note  6, 
supra!  included  the  following: 

....  The  requirement  that  the  property  or  personal  advantage  be  one  which  the  actor  is  not 
authorized  to  receive  was  made  to  exclude  the  case  of  the  officer  or  employee  who  is  on  a  fee  basis 
and  who  might  come  within  the  wording  of  the  statute  because  the  fee  is  given  to  influence  him 
to  perform  certain  acts  in  his  official  capacity. 

1953  Report  on  the  Criminal  Code,  page  171. 

8.  See  note  2,  supra. 

9 .  Under  the  Criminal  Code,  the  phrase  "with  intent  to"  means  that  the  defendant  either  has  a  purpose 
to  do  the  thing  or  cause  the  result  specified  or  is  aware  that  his  or  her  conduct  is  practically  certain  to  cause 
that  result.  See  §  939.23(4)  and  Wis  Jl-Criminal  923A  and  923B. 
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1721  BRIBERY:  TRANSFERRING  PROPERTY  TO  A  PUBLIC  OFFICER  TO 
INFLUENCE  A  DECISION  —  §  946.10(1) 

Statutory  Definition  of  the  Crime 

Section  946.10(1)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  one  who,  with  the 
intent  to  influence  the  conduct  of  any  public  officer1  in  relation  to  any  matter  which  by  law 
is  pending  or  might  come  before  the  officer  in  the  officer's  official  capacity,2  transfers3 
property4  to  a  public  officer  which  the  officer  is  not  authorized  to  receive. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  fName  of  officer)  was  a  public  officer. 

A  (title  of  officer!  is  a  public  officer.5 

2.  The  defendant  transferred  property  to  (name  of  officer)  .6 

3 .  (Name  of  officer)  was  not  authorized  to  receive  the  property  for  the  performance 
of  official  duties.7 

4.  The  defendant  intended  to  influence  the  conduct  of  (name  of  officer)  in  relation  to 
any  matter  which  by  law  was  pending  or  might  have  come  before  (name  of  officer) 
in  an  official  capacity. 
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"Intent  to  influence"  means  that  the  defendant  had  the  mental  purpose  to 
influence  the  conduct  of  (name  of  officer)  .8 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  bribery  have  been 
proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1721  was  originally  published  in  1966  and  revised  in  1996.  This  revision  was  approved 
by  the  Committee  in  December  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

There  are  two  instructions  for  violations  of  subsec.  (1)  of  §  946. 10:  Wis  Jl-Criminal  1720  is  for  offering 
a  bribe  with  intent  to  "induce  a  public  officer  or  employee  to  do  or  omit  to  do  any  act  in  violation  of  the 
officer's  or  employee's  lawful  duty";  Wis  Jl-Criminal  1721  is  for  offering  a  bribe  with  intent  to  "influence 
the  conduct  of  any  public  officer  or  public  employee  in  relation  to  any  matter  which  by  law  is  pending  or 
might  come  before  the  officer  or  employee  in  the  officer's  or  employee's  capacity  as  such  officer  or 
employee." 

The  instruction  has  selected  from  the  several  alternatives  offered  by  the  statutory  definition  of  the 
offense  in  the  interest  of  providing  a  clearer  and  more  easily  understood  model.  Wis  Jl-Criminal  1721  uses 
"public  officer"  instead  of  "public  employee,"  "transfers"  instead  of  "promises,"  and  "property"  instead  of 
"personal  advantage."  Where  necessary,  of  course,  the  instruction  should  be  modified  to  use  the  appropriate 
alternative. 

1 .  The  instruction  is  drafted  for  cases  involving  "public  officer."  The  statute  also  applies  to  a  "public 
employee."  Both  terms  are  defined  in  §  939.22(30).  See  note  5,  below. 
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2.  The  instruction  uses  the  term  "official  capacity"  instead  of  the  statute's  phrase:  "in  the  officer's  or 
employee's  capacity  as  such  officer  or  employee."  No  change  in  meaning  is  intended. 

3.  The  instruction  is  drafted  for  cases  involving  the  transfer  of  property.  The  statute  also  applies  to 
promises  to  transfer. 

4.  The  instruction  is  drafted  for  cases  involving  transfer  of  property.  The  statute  also  covers  transfer 
or  promise  of  any  "personal  advantage." 

5.  In  the  Committee's  judgment,  the  jury  may  be  told,  for  example,  that  a  member  of  the  county  board 
is  a  public  officer.  It  is  still  for  the  jury  to  be  satisfied  that,  in  fact,  the  individual  was  a  member  of  the 
county  board. 

"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

A  "public  officer"  is  any  person  appointed  or  elected  according  to  law  to  discharge  a  public  duty 
for  the  state  or  one  of  its  subordinate  governmental  units. 

A  "public  employee"  is  any  person,  not  an  officer,  who  performs  any  official  function  on  behalf 
of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the  public  treasury 
of  the  state  or  subordinate  governmental  unit. 

A  juror  is  a  "public  employee"  for  purposes  of  6  946.10.  State  v.  Sammons.  141  Wis.2d  833,  417 
N.W.2d  (Ct.  App.  1987). 

6.  The  wording  of  §  946.10  is  essentially  the  same  as  that  proposed  in  the  1953  draft  of  the  revised 
Criminal  Code.  The  Comment  to  the  bribery  statute  in  the  1953  draft  included  the  following: 

The  bribe  may  be  either  property  or  a  personal  advantage,  which  covers  anything  that  can  be  used 
to  bribe  someone.  "Personal  advantage"  includes  such  things  as  a  job  or  some  social  advancement. 

1953  Report  on  the  Criminal  Code,  page  171. 

7.  The  Comment  to  the  bribery  statute  in  the  1953  draft  of  the  Criminal  Code  revision  (see  note  6, 
supra)  included  the  following: 

....  The  requirement  that  the  property  or  personal  advantage  be  one  which  the  actor  is  not 
authorized  to  receive  was  made  to  exclude  the  case  of  the  officer  or  employee  who  is  on  a  fee  basis 
and  who  might  come  within  the  wording  of  the  statute  because  the  fee  is  given  to  influence  him 
to  perform  certain  acts  in  his  official  capacity. 

1953  Report  on  the  Criminal  Code,  page  171. 

8.  Under  the  Criminal  Code,  the  phrase  "with  intent  to"  means  that  the  defendant  either  has  a  purpose 
to  do  the  thing  or  cause  the  result  specified  or  is  aware  that  his  or  her  conduct  is  practically  certain  to  cause 
that  result.  See  §  939.23(4)  and  Wis  Jl-Criminal  923A  and  923B. 

For  a  discussion  of  the  sufficiency  of  the  evidence  on  the  "intent  to  influence"  element,  see  State  v. 
Rosenfeld.  93  Wis.2d  325,  286  N.W.2d  596  (1980). 


©2009,  Regents,  Univ.  of  Wis. 


3 


(Rel.  No.  47—5/2009) 


1723 


WIS  JI-CRIMINAL 


1723 


1723  BRIBERY:  ACCEPTING  A  BRIBE  —  §  946.10(2) 

Statutory  Definition  of  the  Crime 

Section  946.10(2)  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  public  officer  or 
employee  who  directly  or  indirectly  accepts  any  property1  which  the  officer  or  employee  is 
not  authorized  to  receive,  pursuant  to  an  understanding  that  the  officer  or  employee  will  act 
in  a  certain  manner  in  relation  to  any  matter  which  by  law  is  pending  or  might  come  before 
the  officer  or  employee  in  an  official  capacity. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  was  a  (public  officer)  (public  employee). 

A  f  title  of  officer!  is  a  public  (officer)  (employee).2 

2.  The  defendant  directly  or  indirectly  accepted  property.3 

3.  The  defendant  was  not  authorized  to  receive  the  property  for  the  performance  of 
official  duties.4 

4.  The  defendant  accepted  property  pursuant  to  an  understanding  that  the  defendant 
would  act  in  a  certain  manner  in  relation  to  a  matter  which,  by  law,  was  pending  or 
might  come  before  the  defendant  in  an  official  capacity. 
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[This  understanding  must  exist  at  the  time  the  acceptance  of  property  occurred. 
The  term  "understanding"  refers  to  the  defendant's  state  of  mind.  It  does  not  require 
that  there  was  an  agreement  between  the  defendant  and  another  person.  It  requires 
that  the  defendant  determined  in  (his)  (her)  own  mind  to  accept  property  in  return 
for  acting  in  a  certain  manner  with  respect  to  a  matter  which  was  pending  or  which 
might  come  before  the  defendant  in  an  official  capacity.] 

5.  The  defendant  acted  with  a  corrupt  understanding. 

A  "corrupt  understanding"  means  that  the  defendant  accepted  property  knowing 
that  it  was  given  to  influence  the  defendant's  conduct  as  a  public  (officer) 
(employee).5 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  bribery  have  been 
proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1723  was  originally  published  in  1976  and  revised  in  1996.  This  revision  was  approved 
by  the  Committee  in  December  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes 
to  the  text. 

This  instruction  is  for  violations  of  subsec.  (2)  of  §  946.10,  which  involves  accepting  or  offering  to 
accept  a  bribe.  There  are  also  two  instructions  for  violations  of  subsec.  (1)  of  §  946.10:  Wis 
Jl-Criminal  1720  is  for  offering  a  bribe  with  intent  to  "induce  a  public  officer  or  employee  to  do  or  omit  to 
do  any  act  in  violation  of  the  officer's  or  employee's  lawful  duty";  Wis  Jl-Criminal  1721  is  for  offering  a 
bribe  with  intent  to  "influence  the  conduct  of  any  public  officer  or  public  employee  in  relation  to  any  matter 
which  by  law  is  pending  or  might  come  before  the  officer  or  employee  in  the  officer's  or  employee's  capacity 
as  such  officer  or  employee." 

1 .  The  statute  applies  to  anyone  who  "accepts  or  offers  to  accept  any  property  or  personal  advantage. " 
The  instruction  is  drafted  for  "accepting  property"  and  would  have  to  be  modified  if  a  case  involves  "offering 
to  accept"  or  "personal  advantage." 

2.  In  the  Committee's  judgment,  the  jury  may  be  told,  for  example,  that  a  member  of  the  county  board 
is  a  public  officer.  It  is  still  for  the  jury  to  be  satisfied  that,  in  fact,  the  individual  was  a  member  of  the 
county  board. 

"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

A  "public  officer"  is  any  person  appointed  or  elected  according  to  law  to  discharge  a  public  duty 
for  the  state  or  one  of  its  subordinate  governmental  units. 

A  "public  employee"  is  any  person,  not  an  officer,  who  performs  any  official  function  on  behalf 
of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the  public  treasury 
of  the  state  or  subordinate  governmental  unit. 

A  juror  is  a  "public  employee"  for  purposes  of  §  946.10.  State  v.  Sammons.  141  Wis.2d  833,  417 
N.W.2d(Ct.  App.  1987). 

3.  See  note  1,  supra.  The  wording  of  §  946.10  is  essentially  the  same  as  that  proposed  in  the  1953 
draft  of  the  revised  Criminal  Code.  The  Comment  to  the  bribery  statute  in  the  1953  draft  included  the 
following: 

The  bribe  may  be  either  property  or  a  personal  advantage,  which  covers  anything  that  can  be  used 
to  bribe  someone.  "Personal  advantage"  includes  such  things  as  a  job  or  some  social  advancement. 

1953  Report  on  the  Criminal  Code,  page  171. 

4.  The  Comment  to  the  bribery  statute  in  the  1953  draft  of  the  Criminal  Code  revision  (see  note  3, 
supra)  included  the  following: 

....  The  requirement  that  the  property  or  personal  advantage  be  one  which  the  actor  is  not 
authorized  to  receive  was  made  to  exclude  the  case  of  the  officer  or  employee  who  is  on  a  fee  basis 
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and  who  might  come  within  the  wording  of  the  statute  because  the  fee  is  given  to  influence  him 
to  perform  certain  acts  in  his  official  capacity. 

1953  Report  on  the  Criminal  Code,  page  171. 

5.  This  element  is  intended  to  reflect  the  interpretation  of  §  946. 1 0(2)  found  in  State  v.  Alfonsi.  33 
Wis.2d  469,  147  N.W.2d  550  (1967).  The  Alfonsi  decision  reversed  a  state  legislator's  bribery  conviction, 
holding  that  it  was  error  for  the  trial  court  to  refuse  a  requested  instruction  to  the  effect  that  bribery  requires 
"a  corrupt  understanding."  The  decision  did  not  directly  define  what  a  "corrupt  understanding"  is,  but  a  later 
decision  suggested  that  it  involves  a  transfer  of  property  with  intent  to  influence  a  public  official's  conduct. 
See  State  v.  Duda.  60  Wis.2d431, 210N.W.2d763  (1973),  interpreting  §  946.61,  Bribery  Of  A  Witness,  and 
treating  it  as  analogous  to  the  general  bribery  statute.  Duda  referred  to  several  cases  cited  in  Alfonsi. 
emphasizing  parts  of  those  decisions  that  tied  "corrupt"  to  "intent  to  influence."  60  Wis.2d  43 1, 436-37.  The 
Committee  concluded  that  when  applied  to  the  individual  who  allegedly  accepted  a  bribe,  this  requires  that 
the  property  was  accepted  with  knowledge  that  the  property  was  given  with  intent  to  influence. 
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1730  MISCONDUCT  IN  PUBLIC  OFFICE  (BY  FAILURE  OR  REFUSAL  TO 
PERFORM  DUTY)  —  §  946.12(1) 

Statutory  Definition  of  the  Crime 

Misconduct  in  public  office,  as  defined  in  §  946.12(1)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  a  (public  officer)  (public  employee)  who  intentionally  fails  or 
refuses  to  perform  a  known  mandatory,  nondiscretionary,  ministerial  duty  of  (his)  (her) 
(office)  (employment)  within  the  time  or  in  the  manner  required  by  law. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  At  the  time  of  the  alleged  offense,  the  defendant  was  a  (public  officer)  (public 
employee).  A  (position)  is  a  (public  officer)  (public  employee).1 

2.  The  defendant  failed  to  perform  a  mandatory,  nondiscretionary,  ministerial  duty  of 
(his)  (her)  office. 

[The  mandatory,  nondiscretionary,  ministerial  duties  of  a  (position)  include: 

_ -]2 

3.  The  defendant  intentionally  did  not  (describe  duty)  .3 

This  requires  that  the  defendant  had  the  mental  purpose4  to  fail  or  refuse  to 
perform  the  duty. 
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4.  The  defendant  knew  (he)  (she)  was  required  to  (describe  duty)  (in  the  manner) 
(within  the  time)  required  by  law.5 

Deciding  About  Purpose  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  purpose  and  knowledge.  Purpose  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  purpose  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1730  was  originally  published  in  1966  and  revised  in  1990.  This  revision  was  approved 
by  the  Committee  in  February  2008  and  involved  adoption  of  a  new  format  and  changes  to  the  text  and 
footnotes. 

1 .  The  Committee  believes  that  it  is  clearer  to  the  members  of  the  jury  if  they  are  simply  instructed 
that,  for  example,  "A  member  of  the  county  board  is  a  public  officer." 

"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

"Public  officer"  means  any  person  appointed  or  elected  according  to  law  to  discharge  a  public 
duty  for  the  state  or  one  of  its  subordinate  governmental  units. 

"Public  employee"  means  any  person,  not  an  officer,  who  performs  any  official  function  on 
behalf  of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the 
public  treasury  of  the  state  or  subordinate  governmental  unit. 
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2.  The  nondiscretionary  duties  of  some  public  officers  and  public  employees  are  set  forth  in  the 
Wisconsin  Statutes.  When  that  is  the  case,  the  Committee  suggests  using  the  sentence  in  brackets  and 
describing  the  duties  in  the  blank.  The  Committee  has  concluded  that  the  juiy  may  be  informed  of  the  law 
that  declares  what  a  person's  nondiscretionary  duties  are  without  running  the  risk  of  directing  a  verdict  on 
an  element  of  the  crime.  It  is  still  for  the  jury  to  determine  whether  the  person  failed  or  refused  to  perform 

a  nondiscretionary  duty  in  the  particular  case.  But  see,  State  v.  Jensen.  2007  WI  App  256, _ Wis.2d _ , 

743  N.W.2d  468;  and,  State  v.  Schultz.  2007  WI  App  257, _ Wis.2d _ ,  743  N.W.2d  823. 

In  State  v.  Schwarze.  120  Wis.2d  453,  355  N.W.2d  842  (Ct.  App.  1984),  the  court  (in  interpreting 
subsec.  (3)  of  §  946. 12)  held  that  the  question  of  legal  duty  of  a  public  employee  presents  an  issue  of  law  and 
that  it  is  proper  for  the  trial  court  to  instruct  the  jury  that  such  a  duty  existed. 

In  State  v.  Dekker.  112  Wis.2d  304,  332  N.W.2d  816  (Ct.  App.  1983),  the  court  held  that  a  police 
officer's  responsibility  to  provide  first  aid  to  an  injured  person  in  police  custody  is  not  a  "mandatory, 
nondiscretionary,  ministerial  duty"  under  subsection  (1)  of  §  946.12.  The  court  discussed  the  meanings  of 
those  terms,  referring  to  the  Black's  Law  Dictionary  definition  of  "mandatory":  " [containing  a  command; 
preceptive;  imperative;  preemptory;  obligatory."  Black's  Law  Dictionary  867  (5th  ed.  1979). 
"Nondiscretionary"  was  identified  as  the  opposite  of  "discretionary"  and  the  latter  defined  as:  "[tjhose  acts 
wherein  there  is  no  hard  and  fast  rule  as  to  course  of  conduct  that  one  must  or  must  not  take  and,  if  there  is 
clearly  defined  rule,  such  would  eliminate  discretion."  Black's  Law  Dictionary  419  (5th  ed.  1979). 

The  Dekker  court  referred  to  statutes  and  case  law  for  definition  of  "ministerial": 

The  code  of  ethics  for  public  officials  defines  "ministerial  action"  as:  "an  action  that  a  person 
performs  in  a  given  state  of  facts  in  a  prescribed  manner  in  obedience  to  the  mandate  of  legal 
authority,  without  regard  to  the  exercise  of  the  person's  own  judgment  as  to  the  propriety  of 
the  action  being  taken."  [citing  §  19.42(8),  Stats.] 

Our  supreme  court  has  stated  that  "[a]  public  officer's  duty  is  ministerial  only  when  it  is 
absolute,  certain  and  imperative,  involving  merely  the  performance  of  a  specific  task  when 
the  law  imposes,  prescribes  and  defines  the  time,  mode  and  occasion  for  its  performance  with 
such  certainty  that  nothing  remains  for  judgment  or  discretion."  [Citing  Cords  v.  Anderson. 

80  Wis.2d  525,  541,  259  N.W.2d  672,  679  (1977).] 

112  Wis.2d  304,  311-12. 

3.  See  note  2.  supra. 

4.  "Intentionally"  is  defined  in  §  939.23(3)  to  include  not  only  "mental  purpose,"  but  also  "is  aware 
that  his  or  her  conduct  is  practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923A  and  923B.  The 
Committee  concluded  that  the  "mental  purpose"  part  of  the  definition  is  most  likely  to  apply  in  the  context 
of  this  offense. 

5 .  Section  946. 12(1)  specifically  refers  to  failure  to  perform  a  known  duty,  emphasizing  the  presence 
of  a  knowledge  requirement  that  also  flows  from  the  use  of  the  word  "intentionally."  See  §  939.23(3).  The 
defendant  must  know  that  the  duty  in  question  was  mandatory,  nondiscretionary,  and  ministerial  and  that  it 
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had  to  be  performed  within  a  specified  time  or  in  a  certain  manner.  The  1953  Report  on  the  Criminal  Code 
described  the  knowledge  requirement  as  follows:  "[I]t  is  necessary  to  find  that  the  officer  or  employee,  at 
the  time  of  his  refusal  or  failure,  knew  the  duty  existed  or  knew  that  the  duty  was  supposed  to  be  performed 
within  a  certain  time  or  in  a  particular  manner.  .  .  .  [B]ut  if  the  officer  believes  in  good  faith  that  the  law 
imposes  no  duty  on  him  in  the  particular  case,  he  is  not  guilty,  for  such  a  mistake  negatives  the  existence  of 
the  mental  element  required  for  the  crime."  [Citing  the  rules  now  found  in  §§  939.23  and  939.43],  1953 
Report  at  175. 
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1731  MISCONDUCT  IN  PUBLIC  OFFICE  (BY  PERFORMANCE  OF 
UNAUTHORIZED  OR  FORBIDDEN  ACT)  —  §  946.12(2) 

Statutory  Definition  of  the  Crime 

Misconduct  in  public  office,  as  defined  in  §  946.12(2)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  a  (public  officer)  (public  employee)  who,  in  (his)  (her)  capacity 
as  an  (officer)  (employee),  does  an  act  which  (he)  (she)  knows  is  in  excess  of  (his)  (her) 
lawful  authority  or  which  (he)  (she)  knows  (he)  (she)  is  forbidden  by  law  to  do  in  an  official 
capacity. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  At  the  time  of  the  alleged  offense,  the  defendant  was  a  (public  officer)  (public 
employee).  A  (position)  is  a  (public  officer)  (public  employee).1 

2.  The  defendant,  in  (his)  (her)  capacity2  as  a  public  (officer)  (employee)  (describe 
conduct) . 

3 .  (Describe  conduct)  was  (in  excess  of  the  defendant's  lawful  authority)  (conduct  in 
which  the  defendant  was  forbidden  by  law  to  engage  in  (his)  (her)  official  capacity).3 
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4.  The  defendant  knew  (that  the  conduct  was  in  excess  of  (his)  (her)  lawful  authority) 
(that  (he)  (she)  was  forbidden  by  law  to  engage  in  the  conduct  in  (his)  (her)  official 
capacity). 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1731  was  originally  published  in  1966  and  revised  in  1990.  This  revision  was  approved 
by  the  Committee  in  February  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

1.  The  Committee  believes  that  it  is  clearer  to  the  members  of  the  jury  if  they  are  simply  instructed 
that,  for  example,  "A  member  of  the  county  board  is  a  public  officer." 

"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

"Public  officer"  means  any  person  appointed  or  elected  according  to  law  to  discharge  a  public 
duty  for  the  state  or  one  of  its  subordinate  governmental  units. 

"Public  employee"  means  any  person,  not  an  officer,  who  performs  any  official  function  on 
behalf  of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the 
public  treasury  of  the  state  or  subordinate  governmental  unit. 
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2.  In  State  v.  Schmit,  115  Wis.2d  657,  340  N.W.2d  752  (Ct.  App.  1983),  the  court  of  appeals 
addressed  the  connection  between  the  conduct  and  the  defendant's  official  capacity.  The  court  concluded 
that  §  946.12(2)  was  not  violated  by  a  prison  guard  who  engaged  in  consensual  sexual  relations  with  an 
inmate.  The  court  emphasized  that  there  must  be  a  "material  connection"  between  the  forbidden  act  and  the 
public  office,  that  it  must  be  "inherently  related  to  the  duties  of  the  office."  1 15  Wis.2d  657,  665. 

3.  It  may  be  helpful  to  refer  to  any  statutes  defining  the  particular  officer's  duties  in  instructing  on 
whether  the  acts  claimed  to  have  been  committed  by  the  defendant  violated  a  lawful  duty  or  were  in  excess 
of  lawful  authority. 
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1732  MISCONDUCT  IN  PUBLIC  OFFICE  (BY  EXERCISE  OF 

DISCRETIONARY  POWER  FOR  A  DISHONEST  ADVANTAGE)  — 

§  946.12(3) 

Statutory  Definition  of  the  Crime 

Misconduct  in  public  office,  as  defined  in  §  946.12(3)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  is  a  (public  officer)  (public  employee)  and  who,  in  (his) 
(her)  capacity  as  an  (officer)  (employee),  exercises  a  discretionary  power  in  a  manner 
inconsistent  with  the  duties  of  (his)  (her)  (office)  (employment)  (the  rights  of  others)  and 
with  intent  to  obtain  a  dishonest  advantage  for  (himself)  (herself)  or  another. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  At  the  time  of  the  alleged  offense,  the  defendant  was  a  (public  officer)  (public 
employee).  A  (position)  is  a  (public  officer)  (public  employee).1 

2.  The  defendant,  in  (his)  (her)  capacity  as  a  public  (officer)  (employee)  exercised  a 
discretionary  power  of  (his)  (her)  office.2  The  defendant  may  exercise  discretionary 
power  either  by  doing  something  or  by  failing  to  do  something.3 

[The  discretionary  powers  of  a  (position)  include:  _ 

_ .r 
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3.  The  defendant  exercised  a  discretionary  power  in  a  manner  inconsistent  with  (the 
duties  of  (his)  (her)  office)  (the  duties  of  (his)  (her)  employment)  (the  rights  of 
others). 

[The  duties  of  a  (position)  include _ .]5 

4.  The  defendant  exercised  discretionary  power  with  intent  to  obtain  a  dishonest 
advantage  for  (himself)  (herself)  (or)  (another).6 

The  phrase  "with  intent  to"  means  that  the  defendant  had  the  mental  purpose  to 
obtain  a  dishonest  advantage  or  was  aware  that  (his)  (her)  conduct  was  practically 
certain  to  cause  that  result.7  You  cannot  look  into  a  person's  mind  to  find  intent. 
While  this  intent  to  obtain  a  dishonest  advantage  must  be  found  as  a  fact  before  you 
can  find  the  defendant  guilty,  it  must  be  found,  if  found  at  all,  from  acts  and  words 
and  statements,  if  any,  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1732  was  originally  published  in  1966  and  revised  in  1990.  This  revision  was  approved 
by  the  Committee  in  February  2008  and  involved  adoption  of  a  new  format  and  changes  to  the  text  and 
footnotes. 

1.  The  Committee  believes  that  it  is  clearer  to  the  members  of  the  jury  if  they  are  simply  instructed 
that,  for  example,  "A  member  of  the  county  board  is  a  public  officer." 
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"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

"Public  officer"  means  any  person  appointed  or  elected  according  to  law  to  discharge  a  public 
duty  for  the  state  or  one  of  its  subordinate  governmental  units. 

"Public  employee"  means  any  person,  not  an  officer,  who  performs  any  official  function  on 
behalf  of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the 
public  treasury  of  the  state  or  subordinate  governmental  unit. 

2.  "Discretionary  powers  of  office"  are  not  limited  to  expressly  conferred  powers  but  apply  to  de  facto 
powers  which  arise  by  custom  and  usage.  State  v.  Tronca.  84  Wis.2d  68,  80,  267  N.W.2d  216  (1978). 
Tronca  held  that  an  "alderman's  privilege"  allowing  the  veto  of  any  liquor  license  in  his  district  constituted 
a  discretionary  power  of  office  under  the  statute.  Tronca  also  upheld  the  constitutionality  of  §  946.12(3)  in 
the  face  of  challenges  claiming  it  was  vague  and  overbroad. 

In  State  v.  Schwarze,  120  Wis.2d  453,  457,  355  N.W.2d  842  (Ct.  App.  1984),  the  court  discussed  the 
difference  between  mandatory  and  discretionary  powers,  citing  State  v.  Dekker.  1 12  Wis.2d304, 332N.W.2d 
816  (Ct.  App.  1983). 

3 .  This  statement  is  intended  to  be  a  more  understandable  equivalent  of  the  statutory  phrase :  "whether 
by  act  of  commission  or  omission." 

4.  The  discretionary  powers  of  some  public  officers  and  public  employees  are  set  forth  in  the 
Wisconsin  Statutes.  When  that  is  the  case,  the  Committee  suggests  using  the  sentence  in  brackets  and 
describing  the  powers  in  the  blank.  The  Committee  has  concluded  that  the  jury  may  be  informed  of  the  law 
that  declares  what  a  person's  discretionary  powers  are  without  running  the  risk  of  directing  a  verdict  on  an 
element  of  the  crime.  It  is  still  for  the  jury  to  determine  whether  the  person  was  exercising  the  powers  in  the 

particular  case.  But  see,  State  v.  Jensen.  2007  WI  App  256, _ Wis.2d _ ,  743  N.W.2d  468;  and.  State 

v.  Schultz.  2007  WI  App  257, _ Wis.2d _ ,  743  N.W.2d  823. 

5.  The  duties  of  some  public  officers  and  public  employees  are  set  forth  in  the  Wisconsin  Statutes. 
When  that  is  the  case,  the  Committee  suggests  using  the  sentence  in  brackets  and  describing  the  duties  in  the 
blank.  The  Committee  has  concluded  that  the  jury  may  be  informed  of  the  law  that  declares  what  a  person's 
official  duties  are  without  running  the  risk  of  directing  a  verdict  on  an  element  of  the  crime.  It  is  still  for  the 
jury  to  determine  whether  the  person  was  performing  the  duty  in  the  particular  case. 

In  State  v.  Schwarze.  120  Wis.2d453, 355  N.W.2d  842  (Ct.  App.  1984),  the  court  held  that  the  question 
of  legal  duty  of  a  public  employee  presents  an  issue  of  law  and  that  it  is  proper  for  the  trial  court  to  instruct 

the  jury  that  a  duty  existed.  But  see,  State  v.  Jensen.  2007  WI  App  256, _ Wis.2d _ ,  743  N.W.2d  468; 

and.  State  v.  Schultz.  2007  WI  App  257, _ Wis.2d _ ,  743  N.W.2d  823. 

6.  In  State  v.  Jensen.  2007  WI  App  256, _ Wis.2d _ ,  743  N.W.2d  468,  the  court  of  appeals 

reversed  a  conviction  under  §  946. 1 2(3)  because  it  concluded  that  the  trial  court  erred  in  adding  the  following 
to  the  jury  instruction  on  the  fourth  element:  "The  use  of  a  state  resource  to  promote  a  candidate  in  a 
political  campaign  or  to  raise  money  for  a  candidate  provides  to  that  candidate  a  dishonest  advantage."  The 
court  held  that  this  had  the  effect  of  directing  a  verdict  against  the  defendant  on  the  element  of  the  crime 
requiring  that  the  defendant  exercise  discretionary  power  with  intent  to  obtain  a  dishonest  advantage .  Jensen. 

114. 
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Jensen  also  held  that "...  the  court  erred  in  excluding  Jensen's  testimony  as  to  his  understanding  of  the 
use  of  state  resources  for  campaigns  by  other  legislators,  because  the  testimony  was  relevant  to  the  contested 
issue  of  Jensen's  intent."  Jensen,  supra.  |40. 

7.  "Intentionally"  is  defined  in  §  939.23(3).  See  Wis  Jl-Criminal  923A  and  923B. 
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1733  MISCONDUCT  IN  PUBLIC  OFFICE  (BY  FALSE  ENTRY,  RETURN, 
CERTIFICATE,  REPORT,  OR  STATEMENT)  —  §  946.12(4) 

Statutory  Definition  of  the  Crime 

Misconduct  in  public  office,  as  defined  in  §  946.12(4)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  is  a  (public  officer)  (public  employee)  and  who,  in  (his) 
(her)  capacity  as  an  (officer)  (employee),  makes  an  entry  in  (an  account  or  record  book)  (a 
return)  (a  certificate)  (a  report)  (a  statement)  which  (he)  (she)  intentionally  falsifies  in  a 
material  respect. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  At  the  time  of  the  alleged  offense,  the  defendant  was  a  (public  officer)  (public 
employee).  A  (position)  is  a  (public  officer)  (public  employee).1 

2.  The  defendant,  in  (his)  (her)  capacity  as  a  public  (officer)  (employee)  made  an  entry 
in  (an  account  or  record  book)  (a  return)  (a  certificate)  (a  report)  (a  statement). 

3 .  The  entry  was  false  in  a  material  respect.2 

4.  The  defendant  intentionally  falsified  the  entry  in  a  material  respect. 
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"Intentionally"  means  that  the  defendant  had  the  mental  purpose3  to  falsify  the 
entry  in  (an  account  or  record  book)  (a  return)  (a  certificate)  (a  report)  (a  statement) 
in  a  material  respect  and  knew  that  the  entry  was  false  when  (he)  (she)  made  it. 

Deciding  About  Purpose  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  purpose  and  knowledge.  Purpose  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  purpose  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1733  was  originally  published  in  1966  and  revised  in  1990.  This  revision  was  approved 
by  the  Committee  in  February  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

1.  The  Committee  believes  that  it  is  clearer  to  the  members  of  the  jury  if  they  are  simply  instructed 
that,  for  example,  "A  member  of  the  county  board  is  a  public  officer." 

"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

"Public  officer"  means  any  person  appointed  or  elected  according  to  law  to  discharge  a  public 
duty  for  the  state  or  one  of  its  subordinate  governmental  units. 

"Public  employee"  means  any  person,  not  an  officer,  who  performs  any  official  function  on 
behalf  of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the 
public  treasury  of  the  state  or  subordinate  governmental  unit. 
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2.  If  it  is  believed  to  be  necessary  to  define  "material,"  the  original  version  of  this  instruction 
suggested  that  a  material  false  entry  may  be  defined  as  "an  entry  which  causes  the  instrument  to  speak 
differently  in  legal  effect  than  it  spoke  originally."  Wis  Jl-Criminal  1733  ©  1966.  Black's  Law  Dictionary 
(7th  ed.  1999)  defines  "Material  alteration"  as  follows:  "A  significant  change  in  something;  esp.,  a  change 
in  a  legal  instrument  sufficient  to  alter  the  instrument's  legal  meaning  or  effect." 

3.  "Intentionally"  is  defined  in  §  939.23(3)  to  include  not  only  "mental  purpose,"  but  also  "is  aware 
that  his  conduct  is  practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923A  and  923B.  The 
Committee  concluded  that  the  "mental  purpose"  part  of  the  definition  is  most  likely  to  apply  in  the  context 
of  this  offense. 


©2008,  Regents,  Univ.  of  Wis. 


3 


(Rel.  No.  46—5/2008) 


1734 


WIS  JI-CRIMINAL 


1734 


1734  MISCONDUCT  IN  PUBLIC  OFFICE  (BY  UNLAWFUL  SOLICITATION 
OR  ACCEPTANCE  OF  ANYTHING  OF  VALUE)  —  §  946.12(5) 

Statutory  Definition  of  the  Crime 

Misconduct  in  public  office,  as  defined  in  §  946.12(5)  of  the  Criminal  Code  of 
Wisconsin,  is  committed  by  one  who  is  a  (public  officer)  (public  employee)  and  who,  under 
color  of  (his)  (her)  (office)  (employment)  intentionally  solicits  or  accepts  for  the  performance 
of  any  service  or  duty  anything  of  value  which  (he)  (she)  knows  is  greater  or  less  than  fixed 
by  law. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  At  the  time  of  the  alleged  offense,  the  defendant  was  a  (public  officer)  (public 
employee).  A  (position)  is  a  (public  officer)  (public  employee).1 

2.  The  defendant  intentionally  solicited  or  accepted  anything  of  value2  for  the 
performance  of  any  service  or  duty. 

"Intentionally"  means  that  the  defendant  had  the  mental  purpose3  to  solicit  or 
accept  anything  of  value  for  the  performance  of  any  service  or  duty. 

[The  (services)  (duties)  of  a  (position)  include _ .]4 
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3.  The  defendant  knew  that  the  amount  (solicited)  (accepted)  was  greater  or  less  than 
is  fixed  by  law. 

4.  The  defendant  acted  under  color  of  (his)  (her)  (office)  (employment).3 

"Under  color  of  (office)  (employment)"  means  to  act  under  the  apparent 
authority  of  the  (office)  (employment).6 

Deciding  About  Purpose  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  purpose  and  knowledge.  Purpose  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  purpose  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1734  was  originally  published  in  1966  and  revised  in  1990.  This  revision  was  approved 
by  the  Committee  in  February  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

The  constitutionality  of  subsec.  (5)  of  §  946.12  was  upheld  in  Ryan  v.  State.  79  Wis. 2d  83,  255  N.W.2d 
910  (1977).  See  notes  2  and  5,  below. 

1 .  The  Committee  believes  that  it  is  clearer  to  the  members  of  the  jury  if  they  are  simply  instructed 
that,  for  example,  "A  member  of  the  county  board  is  a  public  officer." 
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"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

"Public  officer"  means  any  person  appointed  or  elected  according  to  law  to  discharge  a  public 
duty  for  the  state  or  one  of  its  subordinate  governmental  units. 

"Public  employee"  means  any  person,  not  an  officer,  who  performs  any  official  function  on 
behalf  of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the 
public  treasury  of  the  state  or  subordinate  governmental  unit. 

2.  The  "anything  of  value"  standard  is  specific  enough  to  be  constitutional.  Ryan  v.  State.  79  Wis.2d 
83,  255  N.W.2d  910  (1977).  "There  is  a  standard  and  it  is  simple.  Anything  of  value  which  is  accepted  and 
known  to  be  greater  or  lesser  than  what  is  fixed  by  law  for  a  particular  duty  or  service  subjects  the  public 
officeholder  to  prosecution  for  violation  of  this  section.  This  does  not  mean  that  the  public  officeholder  can 
never  accept  a  gift.  Section  946.12(5),  Stats.,  is  only  violated  when  that  which  was  accepted  was  'for  the 
performance  of  any  service  or  duty.'"  79  Wis.2d  83,  92. 

3.  "Intentionally"  is  defined  in  §  939.23(3)  to  include  not  only  "mental  purpose"  but  also  "is  aware 
that  his  conduct  is  practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923 A  and  923 B.  The 
Committee  concluded  that  the  "mental  purpose"  part  of  the  definition  is  most  likely  to  apply  in  the  context 
of  this  offense. 

4.  The  duties  of  some  public  officers  and  public  employees  are  set  forth  in  the  Wisconsin  Statutes. 
When  that  is  the  case,  the  Committee  suggests  using  the  sentence  in  brackets  and  describing  the  duties  in  the 
blank.  The  Committee  has  concluded  that  the  jury  may  be  informed  of  the  law  that  declares  what  a  person's 
official  duties  are  without  running  the  risk  of  directing  a  verdict  on  an  element  of  the  crime.  It  is  still  for  the 
jury  to  determine  whether  the  person  was  performing  the  duty  in  the  particular  case. 

In  State  v.  Schwarze.  1 20  Wis.2d  453, 355  N.W.2d  842  (Ct.  App.  1984),  the  court  held  that  the  question 
of  legal  duty  of  a  public  employee  presents  an  issue  of  law  and  that  it  is  proper  for  the  trial  court  to  instruct 

the  jury  that  a  duty  existed.  But  see.  State  v.  Jensen.  2007  WI  App  256, _ Wis. 2d _ ,  743  N.W.2d  468; 

and,  State  v.  Schultz.  2007  WI  App  257, _ Wis.2d _ ,  743  N.W.2d  823. 

5.  Ryan  v.  State,  note  2,  supra,  involved  the  acceptance  of  $600  worth  of  gift  certificates  by  an 
alderman  allegedly  in  return  for  his  not  exercising  his  veto  power  over  liquor  license  applications.  The  court 
rejected  Ryan's  claim  that  the  statute  did  not  apply  to  him  because  no  fees  were  set  by  law  for  aldermanic 
approval  of  licenses  and  that  the  statute  was  intended  to  cover  only  public  employees  holding  administrative 
positions.  The  court  concluded  that  "Ryan  had  a  duty  as  an  alderman  to  vote  upon  the  recommendations  of 
the  license  committee,  which  he  did.  His  salary  was  fixed  by  law.  The  jury  could  infer  that  he  accepted  $600 
worth  of  certificates  as  a  greater  compensation  than  was  fixed  by  law  for  his  services  as  an  alderman."  79 
Wis.2d  83,  93. 

6.  Black's  Law  Dictionary.  (7th  ed.,  1999),  offers  the  following  definition  of  "color  of  office":  "The 
authority  or  power  that  is  inherent  in  an  office,  esp.  a  public  office.  Acts  taken  under  the  color  of  an  office 
are  vested  with,  or  appear  to  be  vested  with,  the  authority  entrusted  to  that  office." 
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1740  PRIVATE  INTEREST  IN  A  PUBLIC  CONTRACT:  ENTERING  INTO  A 
CONTRACT  IN  A  PRIVATE  CAPACITY  AND  BEING  AUTHORIZED  BY 
LAW  TO  PARTICIPATE  IN  THE  MAKING  OF  THE  CONTRACT  AS  A 
PUBLIC  OFFICER1  —  §  946.13(l)(a) 

Statutory  Definition  of  the  Crime 

Private  interest  in  a  public  contract,  as  defined  in  §  946.13(l)(a)  of  the  Criminal  Code 
of  Wisconsin,  is  committed  by  a  public  officer  or  public  employee  who,  in  a  private  capacity, 
negotiates,  bids  for,  or  enters  into  a  contract  in  which  the  officer  or  employee  has  a  private 
pecuniary  interest  and  at  the  same  time  is  authorized  or  required  by  law  to  participate  in  a 
capacity  as  a  public  officer  or  employee  in  the  making  of  the  contract. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 


Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  a  public  (officer)  (employee). 

[A _ is  a  public  (officer)  (employee).]2 

2.  The  defendant  (negotiated)  (bid  for)  (entered  into)  a  contract3  in  a  private  capacity. 

IF  THERE  IS  EVIDENCE  THAT  THE  CONTRACT  DID  NOT  INVOLVE 
RECEIPTS  OR  DISBURSEMENTS  OF  MORE  THAN  $  1 5,0004  IN  ANY 
YEAR  ADD  THE  FOLLOWING:5 

[This  element  also  requires  that  the  contract  involved  receipts  or  disbursements 
of  more  than  $15,000  in  any  year.] 
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3.  The  defendant  had  a  private  pecuniary  interest  in  the  contract. 

A  "pecuniary  interest"  is  one  involving  money  (or  one  that  can  be  valued  in 
money).6 

4.  The  defendant  was  authorized  or  required  by  law  to  participate  in  the  making  of  the 
contract  in  a  capacity  as  a  public  (officer)  (employee). 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1740  was  originally  published  in  1988  and  revised  in  1995.  This  revision  was  approved 
by  the  Committee  in  December  2008  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

This  instruction  is  for  a  violation  of  subsection  (l)(a)  of  §  946.13.  Violations  of  subsection  (l)(b)  are 
covered  by  Wis  Jl-Criminal  1741  and  1742. 

The  elements  of  the  crime  as  set  forth  in  this  instruction  were  cited  with  approval  in  State  v.  Venema. 
2002  WI  App  202,  257  Wis. 2d  491,  650  N.W.2d  898  (1986).  Venema  also  analyzed  the  application  of 
§  946.13(l)(a)  to  a  situation  where  the  defendant  participated  in  the  making  of  a  contract  but  left  office 
before  it  was  executed. 

The  offenses  defined  in  §  946.13(l)(b)  were  discussed  by  the  Wisconsin  Supreme  Court  in  State  v. 
Stoehr.  134  Wis.2d  66,  396  N.W.2d  177  (1986).  The  case  involved  a  director  of  a  state  technical  institute 
who  received  payments  in  excess  of  his  regular  salary  from  a  contract  between  the  institute  and  entities 
representing  foreign  nations.  The  court  held  that  §  946.13(l)(b)  is  a  strict  liability  statute  in  the  sense  that 
it  does  not  require  the  proof  of  any  unlawful  intent  or  corrupt  purpose.  (The  specific  offense  involved  in 
Stoehr  was  the  type  covered  by  Wis  Jl-Criminal  1742,  but  the  court's  holding  applies  to  the  statute  generally.) 

For  a  discussion  of  the  defense  of  good  faith  reliance  on  the  advice  of  governmental  counsel  in 
connection  with  a  violation  of  §  946.13,  see  State  v.  Davis,  63  Wis. 2d  75,  216  N.W.2d  31  (1974). 
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The  scope  of  §  946.13  appears  to  be  very  broad.  The  extent  of  its  application  is  discussed  in  several 
Opinions  of  the  Attorney  General.  See  Op.  Att'y  Gen.  44-87  (August  24,  1987),  Op.  Att'y  Gen.  42-87 
(August  2 1 , 1987),  Op.  Att'y  Gen.  22-87  (April  21, 1987),  Op.  Att'y  Gen.  4-87  (February  25, 1987),  Op.  Att'y 
Gen.  33-86  (September  12, 1986),  64  Op.  Att'y  Gen.  108  (1975),  63  Op.  Att'y  Gen.  44  (1974),  60  Op.  Att’y 
Gen.  98,  310,  and  367  (1971),  and  52  Op.  Att'y  Gen.  367  (1963).  One  point  emphasized  by  several  of  the 
opinions  is  that  a  county  board  member,  for  example,  would  be  able  to  avoid  liability  under  §  946. 13(l)(b) 
by  abstaining  from  voting  on  matters  relating  to  their  private  contracts.  See,  for  example,  Op.  Att'y  Gen. 
44-87,  Op.  Att'y  Gen.  42-87,  and  Op.  Att'y  Gen.  22-87.  However,  those  opinions  advise  that  abstaining  from 
voting  does  not  avoid  a  violation  of  subsec.  (l)(a)  of  the  statute  (which  is  covered  by  this  instruction). 

A  number  of  exceptions  are  provided  in  subsections  (2),  and  (5)  -  (12).  The  most  common  exception 
is  the  one  found  in  subsection  (2)(a),  which  excludes  contracts  which  do  not  involve  public  receipts  or 
disbursements  of  more  than  $15,000  in  any  year.  See  notes  4  and  5,  below. 

1.  Section  946.13(l)(a)  prohibits  public  officers  or  employees  from  negotiating,  etc.,  any  contract  in 
a  private  capacity  when  they  will  be  involved  in  that  contract  in  a  public  capacity  in  either  of  two  ways:  by 
participating  in  the  making  of  the  contract;  or  by  performing  some  discretionary  function  in  regard  to  the 
contract.  The  first  alternative  —  participating  in  the  making  —  is  addressed  by  this  instruction.  If  the 
"discretionary  function"  alternative  is  involved,  the  fourth  element  would  have  to  be  changed;  the  third 
element  of  Wis  Jl-Criminal  1742  may  be  helpful  as  a  guide. 

2 .  In  the  Committee's  j  udgment,  the  j  ury  may  be  told,  for  example  that  a  member  of  the  county  board 
is  a  public  officer.  It  is  still  for  the  jury  to  be  satisfied  that,  in  fact,  the  individual  was  a  member  of  the 
county  board. 

"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

"Public  officer"  means  any  person  appointed  or  elected  according  to  law  to  discharge  a  public  duty 

for  the  state  or  one  of  its  subordinate  governmental  units. 

"Public  employee"  means  any  person,  not  an  officer,  who  performs  any  official  function  on  behalf 

of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the  public  treasury 

of  the  state  or  subordinate  governmental  unit. 

3.  Section  946.13(4)  provides  that  "contract,"  as  used  in  this  statute,  includes  a  conveyance. 

4.  1995  Wisconsin  Act  435  (effective  date:  June  25,  1996)  increased  the  amount  from  $7,500  to 
$15,000. 

5.  A  number  of  exceptions  are  set  forth  in  subsections  (2),  and  (5)  -  (12)  of  §  946. 13.  Most  are  quite 
specialized  and  are  unlikely  to  apply  to  most  cases.  However,  the  exception  that  will  apply  to  all  cases  is 
the  one  found  in  subsec.  (2)(a),  excluding  contracts  which  do  not  involve  public  receipts  or  disbursements 
of  more  than  $15,000  in  any  year. 

The  general  rule  in  Wisconsin  is  that  an  exception  which  appears  in  a  separate  section  of  the  statute  is 
a  matter  of  defense  which  the  prosecution  need  not  anticipate  in  the  pleadings.  State  v.  Harrison.  260  Wis. 
89,  92,  150  N.W.2d  38  (1951);  Kreutzer  v.  Westfahl.  187  Wis.  463,  477,204  N.W.  595  (1925). 
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These  situations  are  best  handled,  in  the  Committee's  judgment,  in  the  same  manner  as  "affirmative 
defenses."  That  is,  they  are  not  issues  in  the  case  until  there  is  some  evidence  of  their  existence.  Once  there 
is  evidence  sufficient  to  raise  the  issue,  the  burden  is  on  the  state  to  prove,  beyond  a  reasonable  doubt,  that 
the  defense,  or  the  exception,  is  not  present.  See  Moes  v.  State.  91  Wis.2d  756, 284  N.W.2d  66  (1979);  State 
v.  Schulz.  102  Wis.2d  423,  307  N.W.2d  151  (1981). 

6.  Webster's  Third  New  International  Dictionary  (Unabridged)  defines  "pecuniary"  as  follows: 
"taking  the  form  of  or  consisting  of  money;  of  or  relating  to  money."  Black's  Law  Dictionary  (Fourth 
Edition)  adds:  "consisting  of  money  or  that  which  can  be  valued  in  money."  Although  "pecuniary"  has 
apparently  not  been  defined  in  Wisconsin  case  law,  the  Committee  believes  the  meaning  should  include  not 
only  actual  money  but  also  "that  which  can  be  valued  in  money"  per  the  Black's  definition.  For  example,  if 
a  public  officer  exchanged  land  parcels  with  the  county,  such  an  exchange  might  not  involve  the  transfer  of 
money  but  "could  be  valued  in  money." 

The  statute  extends  to  both  "direct  and  indirect"  pecuniary  interests.  In  a  case  involving  an  indirect 
interest,  it  may  be  helpful  to  elaborate.  The  1953  Report  on  the  Criminal  Code  stated:  "The  private 
pecuniary  interest  may  be  either  direct  or  indirect,  be.,  it  may  be  a  pecuniary  interest  which  the  actor  as  an 
individual  expects  to  get  directly,  or  it  may  be  one  which  he  expects  to  get  indirectly,  as  when  he  is  an  officer 
or  stockholder  of  a  corporation  in  whose  behalf  the  contract  is  made."  1953  Report,  page  180. 
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1741  PRIVATE  INTEREST  IN  A  PUBLIC  CONTRACT:  PARTICIPATING  IN 
THE  MAKING  OF  A  CONTRACT  IN  WHICH  ONE  HAS  A  PRIVATE 
PECUNIARY  INTEREST1  —  §  946.13(l)(b) 

Statutory  Definition  of  the  Crime 

Private  interest  in  a  public  contract,  as  defined  in  §  946.13(l)(a)  of  the  Criminal  Code 
of  Wisconsin,  is  committed  by  a  public  officer  or  public  employee  who,  in  a  capacity  as  a 
public  officer  or  public  employee,  participates  in  the  making  of  a  contract  in  which  the 
officer  or  employee  has  a  private  pecuniary  interest. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  a  public  (officer)  (employee). 

[A _ is  a  public  (officer)  (employee).]2 

2.  The  defendant  participated  in  the  making  of  a  contract  in  a  capacity  as  a  public 
(officer)  (employee). 

IF  THERE  IS  EVIDENCE  THAT  THE  CONTRACT  DID  NOT  INVOLVE 
RECEIPTS  OR  DISBURSEMENTS  OF  MORE  THAN  $  1 5,0003  IN  ANY 
YEAR  ADD  THE  FOLLOWING:4 

[This  element  also  requires  that  the  contract  involved  receipts  or  disbursements 
of  more  than  $15,000  in  any  year.] 
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3.  The  defendant  had  a  private  pecuniary  interest  in  the  contract. 

A  "pecuniary  interest"  is  one  involving  money  (or  one  that  can  be  valued  in 
money).5 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  1741 A  in  1988.  It  was  revised  and  the 
number  changed  to  1741  in  1995.  This  revision  was  approved  by  the  Committee  in  December  2008. 

This  instruction  is  for  one  type  of  violation  of  subsection  ( 1  )(b)  of  §  946. 13.  For  a  second  type,  see  Wis 
Jl-Criminal  1742.  Violations  of  subsection  (l)(a)  are  covered  by  Wis  Jl-Criminal  1740. 

The  offenses  defined  in  §  946. 13(l)(b)  were  discussed  by  the  Wisconsin  Supreme  Court  in  State  v. 
Stoehr,  134  Wis. 2d  66,  396  N.W.2d  177  (1986).  The  case  involved  a  director  of  a  state  technical  institute 
who  received  payments  in  excess  of  his  regular  salary  from  a  contract  between  the  institute  and  entities 
representing  foreign  nations.  The  court  held  that  §  946.13(l)(b)  is  a  strict  liability  statute  in  the  sense  that 
it  does  not  require  the  proof  of  any  unlawful  intent  or  corrupt  purpose.  (The  specific  offense  involved  in 
Stoehr  was  the  type  covered  by  Wis  Jl-Criminal  1 742,  but  the  court's  holding  applies  to  the  statute  generally.) 

For  a  discussion  of  the  defense  of  good  faith  reliance  on  the  advice  of  governmental  counsel  in 
connection  with  a  violation  of  §  946.13,  see  State  v,  Davis.  63  Wis.2d  75,  216  N.W.2d  31  (1974). 

The  scope  of  §  946.13  appears  to  be  veiy  broad.  The  extent  of  its  application  is  discussed  in  several 
Opinions  of  the  Attorney  General.  See  Op.  Att'y  Gen.  44-87  (August  24,  1987),  Op.  Att'y  Gen.  42-87 
(August  21, 1987),  Op.  Att'y  Gen.  22-87  (April  21, 1987),  Op.  Att'y  Gen.  4-87  (February  25, 1987),  Op.  Att'y 
Gen.  33-86  (September  12,  1986),  64  Op.  Att'y  Gen.  108  (1975),  63  Op.  Att'y  Gen.  44  (1974),  60  Op.  Att'y 
Gen.  98,  310,  and  367  (1971),  and  52  Op.  Att’y  Gen.  367  (1963).  One  point  emphasized  by  several  of  the 
opinions  is  that  a  county  board  member,  for  example,  would  be  able  to  avoid  liability  under  §  946. 13(l)(b) 
by  abstaining  from  voting  on  matters  relating  to  their  private  contracts.  See,  for  example.  Op.  Att'y  Gen. 
44-87,  Op.  Att'y  Gen.  42-87,  and  Op.  Att'y  Gen.  22-87.  However,  those  opinions  advise  that  abstaining  from 
voting  does  not  avoid  a  violation  of  subsec.  (l)(a)  of  the  statute  (which  is  covered  by  this  instruction). 
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A  number  of  exceptions  are  provided  in  subsections  (2),  and  (5)  -  (12).  The  most  common  exception 
is  the  one  found  in  subsection  (2)(a),  which  excludes  contracts  which  do  not  involve  public  receipts  or 
disbursements  of  more  than  $1,500  in  any  year.  See  notes  3  and  4,  below. 

1 .  Section  946.13(l)(b)  prohibits  two  types  of  activities  on  the  part  of  public  officers  or  employees: 
participating  in  the  making  of  a  contract  in  which  one  has  a  private  pecuniary  interest  (Wis  Jl-Criminal  1741 
is  drafted  for  this  situation);  and  performing  a  discretionary  function  with  regard  to  a  contract  in  which  one 
has  a  private  pecuniary  interest  (Wis  Jl-Criminal  1742  is  drafted  for  this  situation). 

2.  In  the  Committee's  judgment,  the  jury  may  be  told,  for  example  that  a  member  of  the  county  board 
is  a  public  officer.  It  is  still  for  the  jury  to  be  satisfied  that,  in  fact,  the  individual  was  a  member  of  the 
county  board. 

"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

"Public  officer"  means  any  person  appointed  or  elected  according  to  law  to  discharge  a  public  duty 

for  the  state  or  one  of  its  subordinate  governmental  units. 

"Public  employee"  means  any  person,  not  an  officer,  who  performs  any  official  function  on  behalf 

of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the  public  treasury 

of  the  state  or  subordinate  governmental  unit. 

3.  1995  Wisconsin  Act  435  (effective  date:  June  25,  1996)  increased  the  amount  from  $7,500  to 
$15,000. 

4.  A  number  of  exceptions  are  set  forth  in  subsections  (2),  and  (5)  -  (12)  of  §  946.13.  Most  are  quite 
specialized  and  are  unlikely  to  apply  to  most  cases.  However,  the  exception  that  will  apply  to  all  cases  is 
the  one  found  in  subsec.  (2)(a),  excluding  contracts  which  do  not  involve  public  receipts  or  disbursements 
of  more  than  $15,000  in  any  year. 

The  general  rule  in  Wisconsin  is  that  an  exception  which  appears  in  a  separate  section  of  the  statute  is 
a  matter  of  defense  which  the  prosecution  need  not  anticipate  in  the  pleadings.  State  v.  Harrison.  260  Wis. 
89,  92,  150  N.W.2d  38  (1951);  Kreutzerv.  Westfahl.  187  Wis.  463,  477,204  N.W.  595  (1925). 

These  situations  are  best  handled,  in  the  Committee's  judgment,  in  the  same  manner  as  "affirmative 
defenses."  That  is,  they  are  not  issues  in  the  case  until  there  is  some  evidence  of  their  existence.  Once  there 
is  evidence  sufficient  to  raise  the  issue,  the  burden  is  on  the  state  to  prove,  beyond  a  reasonable  doubt,  that 
the  defense,  or  the  exception,  is  not  present.  See  Moes  v.  State.  91  Wis.2d  756, 284  N.W.2d  66  (1979);  State 
v.  Schulz.  102  Wis. 2d  423,  307  N.W.2d  151  (1981). 

5.  Webster's  Third  New  International  Dictionary  (Unabridged)  defines  "pecuniary"  as  follows: 
"taking  the  form  of  or  consisting  of  money;  of  or  relating  to  money."  Black's  Law  Dictionary  (Fourth 
Edition)  adds:  "consisting  of  money  or  that  which  can  be  valued  in  money."  Although  "pecuniary"  has 
apparently  not  been  defined  in  Wisconsin  case  law,  the  Committee  believes  the  meaning  should  include  not 
only  actual  money  but  also  "that  which  can  be  valued  in  money"  per  the  Black's  definition.  For  example,  if 
a  public  officer  exchanged  land  parcels  with  the  county,  such  an  exchange  might  not  involve  the  transfer  of 
money  but  "could  be  valued  in  money." 
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The  statute  extends  to  both  "direct  and  indirect"  pecuniary  interests.  In  a  case  involving  an  indirect 
interest,  it  may  be  helpful  to  elaborate.  The  1953  Report  on  the  Criminal  Code  stated:  "The  private 
pecuniary  interest  may  be  either  direct  or  indirect,  he.,  it  may  be  a  pecuniary  interest  which  the  actor  as  an 
individual  expects  to  get  directly,  or  it  may  be  one  which  he  expects  to  get  indirectly,  as  when  he  is  an  officer 
or  stockholder  of  a  corporation  in  whose  behalf  the  contract  is  made."  1953  Report,  page  180. 
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1742  PRIVATE  INTEREST  IN  A  PUBLIC  CONTRACT:  PERFORMING  A 
DISCRETIONARY  FUNCTION  IN  REGARD  TO  A  CONTRACT  IN 
WHICH  ONE  HAS  A  PRIVATE  PECUNIARY  INTEREST1  — 

§  946.13(l)(b) 


Statutory  Definition  of  the  Crime 

Private  interest  in  a  public  contract,  as  defined  in  §  946.13(l)(a)  of  the  Criminal  Code 
of  Wisconsin,  is  committed  by  a  public  officer  or  public  employee  who,  in  a  capacity  as  a 
public  officer  or  public  employee,  performs  some  function  requiring  the  exercise  of 
discretion  in  regard  to  a  contract  in  which  the  officer  or  employee  has  a  private  pecuniary 
interest. 


State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  a  public  (officer)  (employee). 

[A _ is  a  public  (officer)  (employee).]2 

2.  The  defendant  in  a  capacity  as  a  public  (officer)  (employee),  performed  a  function 

requiring  the  exercise  of  discretion3  in  regard  to  a  contract.4 

IF  THERE  IS  EVIDENCE  THAT  THE  CONTRACT  DID  NOT  INVOLVE 
RECEIPTS  OR  DISBURSEMENTS  OF  MORE  THAN  $  1 5,0005  IN  ANY 
YEAR  ADD  THE  FOLLOWING:6 
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[This  element  also  requires  that  the  contract  involved  receipts  or  disbursements 
of  more  than  $15,000  in  any  year.] 

3.  The  defendant  had  a  private  pecuniary  interest  in  the  contract. 

A  "pecuniary  interest"  is  one  involving  money  (or  one  that  can  be  valued  in 
money).7 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

This  instruction  was  originally  published  as  Wis  Jl-Criminal  174 IB  in  1988.  It  was  revised  and  the 
number  changed  to  1742  in  1995.  This  revision  was  approved  by  the  Committee  in  December  2008. 

This  instruction  is  for  one  type  of  violation  of  subsection  ( 1  )(b)  of  §  946. 13.  For  a  second  type,  see  Wis 
Jl-Criminal  1741.  Violations  of  subsection  (l)(a)  are  covered  by  Wis  Jl-Criminal  1740. 

The  offenses  defined  in  §  946. 1 3(l)(b)  were  discussed  by  the  Wisconsin  Supreme  Court  in  State  v. 
Stoehr,  134  Wis. 2d  66,  396  N.W.2d  177  (1986).  The  case  involved  a  director  of  a  state  technical  institute 
who  received  payments  in  excess  of  his  regular  salary  from  a  contract  between  the  institute  and  entities 
representing  foreign  nations.  The  court  held  that  §  946. 13(l)(b)  is  a  strict  liability  statute  in  the  sense  that 
it  does  not  require  the  proof  of  any  unlawful  intent  or  corrupt  purpose.  (The  specific  offense  involved  in 
Stoehr  was  the  type  covered  by  Wis  Jl-Criminal  1742,  but  the  court's  holding  applies  to  the  statute  generally.) 

For  a  discussion  of  the  defense  of  good  faith  reliance  on  the  advice  of  governmental  counsel  in 
connection  with  a  violation  of  §  946.13,  see  State  v.  Davis.  63  Wis.2d  75,  216  N.W.2d  31  (1974). 

The  scope  of  §  946.13  appears  to  be  very  broad.  The  extent  of  its  application  is  discussed  in  several 
Opinions  of  the  Attorney  General.  See  Op.  Att'y  Gen.  44-87  (August  24,  1987),  Op.  Att'y  Gen.  42-87 
(August  21, 1987),  Op.  Att'y  Gen.  22-87  (April  21, 1987),  Op.  Att'y  Gen.  4-87  (February  25, 1987),  Op.  Att'y 
Gen.  33-86  (September  12,  1986),  64  Op.  Att'y  Gen.  108  (1975),  63  Op.  Att'y  Gen.  44  (1974),  60  Op.  Att'y 
Gen.  98,  310,  and  367  (1971),  and  52  Op.  Att'y  Gen.  367  (1963).  One  point  emphasized  by  several  of  the 
opinions  is  that  a  county  board  member,  for  example,  would  be  able  to  avoid  liability  under  §  946. 13(1  )(b) 
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by  abstaining  from  voting  on  matters  relating  to  their  private  contracts.  See,  for  example,  Op.  Att'y  Gen. 
44-87,  Op.  Att'y  Gen.  42-87,  and  Op.  Att'y  Gen.  22-87.  However,  those  opinions  advise  that  abstaining  from 
voting  does  not  avoid  a  violation  of  subsec.  (l)(a)  of  the  statute  (which  is  covered  by  this  instruction). 

A  number  of  exceptions  are  provided  in  subsections  (2),  and  (5)  -  (12).  The  most  common  exception 
is  the  one  found  in  subsection  (2)(a),  which  excludes  contracts  which  do  not  involve  public  receipts  or 
disbursements  of  more  than  $15,000  in  any  year.  See  notes  5  and  6,  below. 

1 .  Section  946. 13(1  )(b)  prohibits  two  types  of  activities  on  the  part  of  public  officers  or  employees: 
participating  in  the  making  of  a  contract  in  which  one  has  a  private  pecuniary  interest  (Wis  Jl-Criminal  1741 
is  drafted  for  this  situation);  and  performing  a  discretionary  function  with  regard  to  a  contract  in  which  one 
has  a  private  pecuniary  interest  (Wis  Jl-Criminal  1742  is  drafted  for  this  situation). 

2.  In  the  Committee's  judgment,  the  jury  may  be  told,  for  example  that  a  member  of  the  county  board 
is  a  public  officer.  It  is  still  for  the  jury  to  be  satisfied  that,  in  fact,  the  individual  was  a  member  of  the 
county  board. 

"Public  officer"  and  "public  employee"  are  defined  as  follows  in  §  939.22(30): 

"Public  officer"  means  any  person  appointed  or  elected  according  to  law  to  discharge  a  public  duty 

for  the  state  or  one  of  its  subordinate  governmental  units. 

"Public  employee"  means  any  person,  not  an  officer,  who  performs  any  official  function  on  behalf 

of  the  state  or  one  of  its  subordinate  governmental  units  and  who  is  paid  from  the  public  treasury 

of  the  state  or  subordinate  governmental  unit. 

3.  The  "discretionary  acts"  requirement  was  discussed  briefly  in  State  v.  Stoehr.  134  Wis. 2d  66,  396 
N.W.2d  177  (1986).  The  criminal  complaint  alleged  that  the  defendant,  as  a  director  of  a  state  technical 
institute,  "authorized  and  received  .  .  .  monies,  over  and  above  his  normal  salary,  for  work  performed  in 
connection  with"  four  public  contracts.  The  court  in  Stoehr  held  that  the  words  "authorized  and  received" 
denote  the  performance  of  a  function  requiring  the  exercise  of  discretion. 

If  a  definition  of  "discretionary"  is  necessary,  an  adaptation  of  the  following  might  be  helpful:  "A 
public  officer  has  discretion  whenever  the  effective  limits  on  his  power  leave  him  free  to  make  a  choice 
among  possible  courses  of  action  or  inaction."  Davis,  Administrative  Law.  §  4.02  (3d  ed.  1972). 

4.  Section  946.13(4)  provides  that  "contract,"  as  used  in  this  section,  includes  a  conveyance. 

5.  1995  Wisconsin  Act  435  (effective  date:  June  25,  1996)  increased  the  amount  from  $7,500  to 
$15,000. 

6.  A  number  of  exceptions  are  set  forth  in  subsections  (2),  and  (5)  -  (12)  of  §  946.13.  Most  are  quite 
specialized  and  are  unlikely  to  apply  to  most  cases.  However,  the  exception  that  will  apply  to  all  cases  is 
the  one  found  in  subsec.  (2)(a),  excluding  contracts  which  do  not  involve  public  receipts  or  disbursements 
of  more  than  $15,000  in  any  year. 

The  general  rule  in  Wisconsin  is  that  an  exception  which  appears  in  a  separate  section  of  the  statute  is 
a  matter  of  defense  which  the  prosecution  need  not  anticipate  in  the  pleadings.  State  v.  Harrison.  260  Wis. 
89,  92,  150  N.W.2d  38  (1951);  Kreutzer  v.  Westfahl.  187  Wis.  463,  477,204  N.W.  595  (1925). 
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These  situations  are  best  handled,  in  the  Committee's  judgment,  in  the  same  manner  as  "affirmative 
defenses."  That  is,  they  are  not  issues  in  the  case  until  there  is  some  evidence  of  their  existence.  Once  there 
is  evidence  sufficient  to  raise  the  issue,  the  burden  is  on  the  state  to  prove,  beyond  a  reasonable  doubt,  that 
the  defense,  or  the  exception,  is  not  present.  See  Moes  v.  State.  91  Wis.2d  756, 284  N.W.2d  66  (1979);  State 
v.  Schulz.  102  Wis.2d  423,  307  N.W.2d  151  (1981). 

7.  Webster's  Third  New  International  Dictionary  (Unabridged)  defines  "pecuniary"  as  follows: 
"taking  the  form  of  or  consisting  of  money;  of  or  relating  to  money."  Black's  Law  Dictionary  (Fourth 
Edition)  adds:  "consisting  of  money  or  that  which  can  be  valued  in  money."  Although  "pecuniary"  has 
apparently  not  been  defined  in  Wisconsin  case  law,  the  Committee  believes  the  meaning  should  include  not 
only  actual  money  but  also  "that  which  can  be  valued  in  money"  per  the  Black's  definition.  For  example,  if 
a  public  officer  exchanged  land  parcels  with  the  county,  such  an  exchange  might  not  involve  the  transfer  of 
money  but  "could  be  valued  in  money." 

The  statute  extends  to  both  "direct  and  indirect"  pecuniary  interests.  In  a  case  involving  an  indirect 
interest,  it  may  be  helpful  to  elaborate.  The  1953  Report  on  the  Criminal  Code  stated:  "The  private 
pecuniary  interest  may  be  either  direct  or  indirect,  i.e..  it  may  be  a  pecuniary  interest  which  the  actor  as  an 
individual  expects  to  get  directly,  or  it  may  be  one  which  he  expects  to  get  indirectly,  as  when  he  is  an  officer 
or  stockholder  of  a  corporation  in  whose  behalf  the  contract  is  made."  1953  Report,  page  180. 
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1750  PERJURY  —  §  946.31 

Statutory  Definition  of  the  Crime 

Perjury,  as  defined  in  §  946.3 1  of  the  Criminal  Code  of  Wisconsin,  is  committed  by  one 
who,  while  under  (oath)  (affirmation)  orally  makes  a  false  material  statement  which  the 
person  does  not  believe  to  be  true,  in  any  proceeding1  before  a  court.2 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  orally  made  a  statement  while  under  (oath)  (affirmation).3 

2.  The  statement  was  false  when  made. 

3.  The  defendant  did  not  believe  the  statement  to  be  true  when  made.4 

[It  is  not  a  defense  to  a  prosecution  under  this  section  that  testimony  which 
constituted  perjury  at  the  time  it  was  given  was  subsequently  corrected  or  retracted.  ]5 

4.  The  statement  was  made  in  a  proceeding  before  a  court.6 

5.  The  statement  was  material  to  the  proceeding. 

A  material  statement  is  one  which  tends  to  prove  or  disprove  any  fact  that  is  of 
consequence  to  the  determination  of  the  proceeding  in  which  the  statement  was 
made.7 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1750  was  originally  published  in  1 966  and  revised  in  1994  and  1995.  This  revision  was 
approved  by  the  Committee  in  August  2003  and  involved  adoption  of  a  new  format. 

This  instruction  is  for  a  violation  of  §  946.3 1,  Perjury.  Related  offenses  are  covered  by  §  946.32,  False 
Swearing.  See  Wis  Jl-Criminal  1754,  1755,  and  1756. 

The  doctrine  of  issue  preclusion  does  not  bar  the  State  from  prosecuting  a  defendant  for  perjury 
allegedly  committed  at  a  criminal  trial  where  the  defendant  was  acquitted  on  a  single  issue,  but  where  the 
State  claims  to  have  discovered  new  evidence  that  the  defendant  falsely  testified  regarding  that  issue.  The 
State  must  show  that  the  evidence  meets  the  four  requirements  of  the  newly  discovered  evidence  test.  State 
v.  Canon.  2001  WI  11,^1,25,241  Wis.2d  164,  622  N.W.2d  270. 

Multiple  counts  of  perjury  based  on  statements  in  a  single  proceeding  are  permissible  where  each 
requires  proof  of  a  fact  the  other  does  not  and  each  required  a  new  "volitional  departure."  State  v.  Warren, 
229  Wis.2d  172,  599  N.W.2d  379  (Ct.  App.  1999). 

Regarding  solicitation  of  perjury,  see  State  v.  Manthev.  169  Wis.2d  673,  487  N.W.2d  44  (Ct.  App. 
1992).  The  court  held  that  a  solicitation  of  perjury  charge  was  established  where  the  defendant  solicited 
another  to  pay  money  to  the  defendant  for  false  testimony  (referring  to  this  as  a  "double  inchoate  crime"). 
169  Wis.2d  673,687. 

The  problem  of  perjury  prosecutions  of  witnesses  after  an  acquittal  in  a  criminal  case  is  discussed  in 
Shellenberger,  "Perjury  Prosecutions  After  Acquittals. ..."  71  Marquette  Law  Review  703  (1988). 

1.  Section  946.31(1)  applies  to  statements  made  in  "any  matter,  cause,  action  or  proceeding."  The 
instruction  uses  the  term  "proceeding"  throughout  based  on  the  Committee's  conclusion  that  it  is  a  general 
term  that  includes  the  other  alternatives.  (See,  for  example,  §  801 .01(1)  which  provides:  "Proceedings  in 
the  courts  are  divided  into  actions  and  special  proceedings."  Emphasis  added.) 

2.  "Court"  is  selected  from  the  list  of  alternatives  set  forth  in  §  946.31(1): 

(a)  A  court; 

(b)  A  magistrate; 

(c)  A  judge,  referee  or  court  commissioner; 

(d)  An  administrative  agency  or  arbitrator  authorized  by  statute  to  determine  issues  of  fact; 
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(e)  A  notary  public  while  taking  testimony  for  use  in  an  action  or  proceeding  pending  in  court; 

(f)  An  officer  authorized  to  conduct  inquests  of  the  dead; 

(g)  A  grand  jury; 

(h)  A  legislative  body  or  committee. 

The  instruction  must  be  modified  if  an  alternative  other  than  "court"  is  involved.  See  text  at  notes  6  and 
8,  below. 

See  Layton  School  of  Art  &  Design  v.  WERC.  82  Wis.2d  324,  262  N.W.2d  218  (1978),  for  discussion 
of  the  alternative  set  forth  in  §  946.3 1(1  )(d):  . .  an  . . .  arbitrator  authorized  by  statute  to  determine  issues 

of  fact." 

Omitted  from  the  instruction's  definition  of  the  offense  is  the  statutory  language:  "whether  legally 
constituted  or  exercising  powers  as  if  legally  constituted."  That  phrase  was  added  to  §  946.31(1)  in  1980 
to  replace  "whether  de  jure  or  de  facto."  (See  Chapter  110,  section  58,  Laws  of  1979.)  The  previous  version 
of  this  instruction  included  definitions  of  "de  jure"  and  "de  facto"  and  followed  them  with  a  statement  that 
there  is  no  reason  to  distinguish  between  the  two  for  purposes  of  this  offense.  The  same  is  true  for  the 
current  statute's  "legally  constituted"  phrase  and  therefore  the  Committee  concluded  that  it  is  not  necessary 
to  include  it  in  the  instruction. 

This  interpretation  is  supported  by  State  v.  Petrone.  166  Wis.2d  220, 479  N.W.2d  212  (Ct.  App.  1991). 
Petrone  challenged  her  perjury  conviction  on  the  ground  that  the  reserve  judge  who  conducted  the  John  Doe 
proceeding  at  which  she  made  a  false  statement  had  not  been  properly  appointed  by  the  chief  justice  under 
§  753.075(1).  The  court  rejected  the  argument,  citing  the  statute:  .  .  legally  constituted  or  exercising 

powers  as  if  legally  constituted."  The  court  held  that  the  judge  was  acting  with  what  was  formerly  referred 
to  as  de  facto  powers  and  therefore  was  covered  by  the  statute.  The  court  cited  footnote  7  to  the  1 966  version 
of  Wis  Jl-Criminal  1750,  which,  as  explained  above,  instructed  the  jury  that  the  distinction  between  de  facto 
and  de  jure  made  no  difference.  That  principle  has  not  changed;  the  Committee  concluded  that  it  is  not  a 
matter  that  needs  to  be  communicated  to  the  jury.  As  illustrated  by  the  Petrone  case,  it  is  a  legal  matter 
relating  to  the  scope  of  the  statute,  not  a  factual  question  for  the  jury  to  decide. 

3.  "Oath"  is  defined  to  include  "affirmation"  in  §  990.01(24).  The  form  of  the  testimonial  oath  is 
described  in  §§  906.03(2)  and  990.01(24).  Section  887.01  identifies  those  who  may  administer  oaths. 

Section  906.03(3)  provides  for  taking  a  statement  under  affirmation  where  a  person  has  conscientious 
scruples  against  taking  an  oath  and  sets  forth  the  form. 

4.  If  the  defendant  does  not  know  whether  the  statement  is  true  or  false,  it  is  perjury  if  it  turns  out  to 
be  false,  i.e..  the  statute  does  not  require  that  the  defendant  know  the  statement  to  be  false. 

5.  This  instruction  should  be  given  when  warranted  by  the  evidence.  §  946.3 1  (2). 

6.  See  notes  1  and  2,  supra. 

7.  This  definition  of  "material"  was  cited  with  approval  in  State  v.  Munz.  198  Wis.2d  379,  382,  541 
N.W.2d  821  (Ct.  App.  1995).  The  court  held  that  testimony  is  material  if  the  court  could  have  relied  on  it, 
"irrespective  of  whether  the  court  ultimately  relied  upon  the  testimony  in  reaching  its  decision."  198  Wis.2d 
379,  385. 
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The  definition  of  "material"  is  adapted  from  part  of  the  definition  of  "relevant  evidence,"  in  §  904.01 . 
The  Judicial  Council  Committee's  Note  indicates  §  904.01  is  consistent  with  recent  Wisconsin  cases, 
including  State  v.  Becker.  51  Wis.2d  659,  188  N.W.2d  449  (1971),  which  "adopted  McCormick's  view  of 
the  distinction  between  materiality  and  relevancy  which  is  imported  into  §  904.01  by  the  phrase  'that  is  of 
consequence  to  the  determination  of  the  action.'"  59  Wis.2d  R67  (1973). 

Federal  Rule  of  Evidence  404  is  identical.  "The  rule  uses  the  phrase  'fact  that  is  of  consequence  to  the 
determination  of  the  action'  .  .  .;  it  has  the  advantage  of  avoiding  the  loosely  used  and  ambiguous  word 
'material.'"  Federal  Advisory  Committee's  Note,  59  Wis.2d  R69. 

The  1966  version  of  Wis  Jl-Criminal  1750  included  the  following  in  parentheses  in  the  text  of  the 
instruction: 

(In  a  proper  case,  the  court  may  instruct  the  jury  that  the  statement  is  material,  as  a  matter  of 
law.) 

There  was  no  explanation  that  identified  "a  proper  case"  and  no  citation  of  authority  for  the  proposition 
that  materiality  was  a  matter  of  law. 

The  Committee  decided  to  delete  the  parenthetical  sentence  from  the  1993  revision  of  the  instruction 
because  there  is  no  direct  authority  in  Wisconsin  for  having  the  judge,  as  opposed  to  the  jury,  decide  whether 
a  statement  was  material. 

The  history  of  the  Wisconsin  perjury  statute  shows  that  the  1953  Criminal  Code  draft  eliminated 
"materiality"  altogether.  However,  it  was  restored  by  the  Criminal  Code  Advisory  Committee  during  the 
1954-55  discussions  of  the  draft,  which  essentially  reestablished  the  common  law  definition  of  the  crime. 
During  those  discussions,  the  minutes  indicate  that  there  was  a  motion  to  add  a  definition  of  "materiality" 
and  include  a  statement  that  "materiality  is  a  question  of  law  for  the  court."  The  motion  failed.  (See  Minutes 
of  the  Criminal  Code  Advisory  Committee,  May  26,  1955,  pages  2-6.) 

Prior  to  the  decision  of  the  United  States  Supreme  Court  in  United  States  v.  Gaudin.  515  U.S.  506 
(1995),  the  rule  in  the  majority  of  federal  circuits  was  that  materiality  is  a  matter  of  law  for  the  court  to 
decide.  The  statement  in  United  States  v.  Watson.  623  F.2d  1 198  (7th  Cir.  1980),  was  typical: 

Although  proof  of  a  statement's  materiality, ...  is  an  essential  element  of  the  crime  charged  in  the 
indictment,  it  is  well  settled  that  the  determination  of  materiality  is  a  question  of  law  for  the 
court. .  . .  Since  the  issue  of  materiality  is  a  legal  question,  not  a  question  of  fact,  the  government 
need  not  prove  materiality  beyond  a  reasonable  doubt. .  . . 

The  Gaudin  decision  rejected  this  view,  holding  that  it  was  error  for  a  trial  court  to  refuse  to  submit  the 
question  of  materiality  to  the  jury.  Gaudin  was  charged  with  violating  18  U.S. C.  §  1001  by  making  false 
representations  on  HUD  forms  in  connection  with  real  estate  transactions.  The  government  conceded  that 
the  statute  is  violated  only  when  the  false  representations  go  to  "material  facts."  The  court  stated  the  basic 
principles  that  apply  to  resolving  the  question  presented  in  this  case  and  rejected  government  arguments  that 
the  basic  principles  should  not  apply: 

The  Constitution  gives  a  criminal  defendant  the  right  to  demand  that  jury  find  him  guilty  of  all  the 
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elements  of  the  crime  with  which  he  is  charged;  one  of  the  elements  in  the  present  case  is 
materiality;  respondent  therefore  had  a  right  to  have  the  jury  decide  materiality. 

515  U.S  506,  511. 

The  court  found  no  basis  in  law  or  history  for  treating  the  materiality  differently  than  other  elements 
of  other  crimes.  It  repudiated  the  decision  in  Sinclair  v.  United  States.  279  U.S.  263  (1929),  which  had 
held  that  the  issue  whether  questions  were  "pertinent"  under  a  statute  penalizing  the  refusal  to  answer 
questions  "pertinent"  to  a  congressional  inquiry  was  for  the  court,  not  the  jury. 

Gaudin.  though  involv  ing  a  federal  statute,  articulated  basic  constitutional  principles  that  ought  to  apply 
to  analysis  of  the  Wisconsin  perjury  statute.  Its  holding  confirms  the  Committee's  conclusion  the 
parenthetical  reference  in  the  1966  version  of  Wis  Jl-Criminal  1750  was  insufficient  authority  for  removing 
the  materiality  element  from  the  jury's  consideration.  Wisconsin  cases  have  been  strict  in  refusing  to  approve 
trial  court  actions  that  arguably  remove  an  element  from  the  jury's  consideration,  even  where  an  element 
involves  largely  a  "legal"  conclusion.  See,  for  example. State  v.  Leist.  141  Wis.2d  34,  414  N.W.  2d  45  (Ct. 
App.  1987),  where  the  court  held  it  was  error  for  the  trial  court  to  tell  the  jury  that  the  document  involved 
in  the  case  was  "false,  sham,  or  frivolous."  (Leist  is  discussed  in  the  Comment  to  Wis  Jl-Criminal  1499.) 

This  conclusion  is  further  supported  by  the  decision  in  State  v.  Williams.  179  Wis.2d  80,  505  N.W. 2d 
468  (Ct.  App.  1993),  which  involved  medical  assistance  fraud  under  §  49.49(l)(a).  That  offense  also 
requires  "material"  false  statements  and  the  court  held  that  it  was  error  for  the  trial  court  to  deny  the 
defendant  the  opportunity  to  introduce  evidence  relevant  to  the  materiality  of  the  statements  made.  "If  the 
statements  had  no  legal  effect,  the  court  could  determine  as  a  matter  of  law  that  the  false  statements  were  not 
material.  At  the  very  least,  the  jury  should  be  given  the  opportunity  to  determine  whether  the  false 
statements  were  material  based  upon  the  evidence  concerning  the  legal  effect  of  the  statements."  179  Wis.2d 
80,  87-88.  Thus,  if  it  is  error  to  limit  evidence  as  to  "materiality,"  it  should  be  error  to  withdraw  the 
"materiality"  issue  from  the  jury's  consideration. 
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1754  FALSE  SWEARING:  FALSE  STATEMENT  UNDER  OATH:  FELONY  — 

§  946.32(l)(a) 

Statutory  Definition  of  the  Crime 

False  swearing,  as  defined  in  §  946.32(l)(a)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  under  (oath)  (affirmation)  makes  or  subscribes  a  false  statement 
which  (he)  (she)  does  not  believe  is  true,  when  such  (oath)  (affirmation)  is  (authorized  or 
required  by  law)1  (required  by  any  public  officer  or  governmental  agency  as  a  prerequisite 
to  such  officer  or  agency  taking  some  official  action). 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (made)  (subscribed)2  a  false  statement. 

2.  The  defendant  did  not  believe  the  statement  to  be  true3  when  (made)  (subscribed). 

3.  The  statement  was  (made)  (subscribed)  under  (oath)  (affirmation).4 

USE  THE  FOLLOWING  IF  WRITTEN  STATEMENTS  ARE  INVOLVED.5 

[The  meaning  of  being  under  (oath)  (affirmation)  is  usually  well  understood,  as 
when  the  witnesses  in  this  case  were  put  under  oath  before  you.  A  written  statement 
is  under  (oath)  (affirmation)  when  it  is  subscribed  or  signed  by  a  person,  who  swears 


©2004,  Regents,  Univ.  ofWis. 


1 


(Rel.  No.  42—4/2004) 


1754 


WIS  JI-CRIMINAL 


1754 


that  it  is  the  truth,  before  some  person  authorized6  to  administer  an  (oath) 
(affirmation).] 

4.  The  (oath)  (affirmation)  was  (authorized  or  required  by  law)  (required  by  any  public 
officer  or  governmental  agency  as  a  prerequisite  to  the  officer  or  agency  taking  some 
official  action). 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  fmd  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1754  was  originally  published  in  1994.  This  revision  was  approved  by  the  Committee 
in  June  2003  and  involved  adoption  of  a  new  format. 

This  instruction  is  for  a  violation  of  §  946.32(1  )(a);  violations  of  sub.  ( 1  )(b)  are  addressed  in  Wis 
Jl-Criminal  1755.  Violations  of  sub.  (1)  are  felonies.  The  misdemeanor  offense  defined  in  sub.  (2)  is 
addressed  by  Wis  Jl-Criminal  1756. 

1 .  One  alternative  is  that  the  sworn  statement  must  be  "authorized  or  required"  by  law.  An  affidavit 
made  for  no  reason  or  for  a  purpose  for  which  the  law  does  not  specifically  authorize  or  require  an  oath,  e.g.. 
endorsement  of  a  product,  is  not  within  the  statute.  See  State  v.  Zisch.  243  Wis.  175, 9N.W.2d  625  (1943). 
The  unauthorized  affidavit,  if  false,  is  covered  by  §  946.32(2),  the  misdemeanor  false  swearing  offense. 

In  State  v.  Devitt.  82  Wis.2d  262,  270,  262  N.W.2d  73  (1978),  the  court  concluded  that  "authorized  by 
law"  must  "be  narrowly  construed  in  light  of  a  penal  statute,  the  definition  of 'permitted'  [urged  by  the  state] 
is  inappropriate."  The  court  cited  the  definition  provided  in  Black's  Law  Dictionary.  4th  ed.,  p.  169,  as 
indicating  "that  'authorize'  means  more  than  consistent  with  the  general  scheme.  Among  its  definitions:  'To 
empower;  to  give  a  right  or  authority  to  act .  .  .  It  has  a  mandatory  effect  or  meaning,  implying  a  direction 
to  act.  Authorized  is  sometimes  construed  as  equivalent  to  directed."'  The  court  found  that  the  filing  of  the 
statements  in  question  were  not  "authorized"  by  the  state  Corrupt  Practices  Act  (§  12.09(5)(b),  1971  Wis. 
Stats.).  The  court  also  noted  that  the  alleged  misconduct  was  "not  a  wrong  without  a  remedy.  The 
misdemeanor  false  swearing  statute,  see  §  946.32(2),  would  clearly  apply  in  this  case  because  it  has  no 
requirement  that  the  false  statement  be  made  under  oath  or  affirmation  required  or  authorized  by  law." 
82  Wis.2d  262,  270-71. 
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2.  The  meanings  of  "make"  and  "subscribe"  were  discussed  in  State  v.  Devitt,  82  Wis.2d  262,  262, 
N.W.2d  73  (1978).  Both  parties  and,  apparently,  the  Wisconsin  Supreme  Court,  agreed  that  "subscribes" 
refers  to  signing  a  written  document.  The  defendant  argued  that  "makes"  is  limited  to  preparing  or  drawing 
up  a  writing.  The  court  rejected  this  narrow  definition,  favoring  a  more  general  concept  that  includes  making 
an  oral  statement  in  a  judicial  proceeding.  82  Wis.2d  262,  271-75. 

3.  As  with  perjury,  if  the  defendant  does  not  know  whether  the  statement  is  true  or  false,  it  is  false 
swearing  if  the  statement  turns  out  to  be  false,  i.e..  the  statute  does  not  require  that  the  defendant  know  the 
statement  to  be  false. 

4.  "Oath"  is  defined  to  include  "affirmation"  in  §  990.01(24).  The  form  of  the  testimonial  oath  is 
described  in  §§  906.03(2)  and  990.01(24).  Section  887.01  identifies  those  who  may  administer  oaths. 

Section  906.03(3)  provides  for  taking  a  statement  under  affirmation  where  a  person  has  conscientious 
scruples  against  taking  an  oath  and  sets  forth  the  form. 

5.  The  bracketed  material  is  provided  for  possible  use  where  one  or  more  written  statements  is 
involved.  Jurors  are  familiar  with  testimony  made  under  bath  but  may  be  less  clear  about  how  written 
statements  are  sworn  to  or  affirmed. 

6.  Section  887.01  identifies  those  who  may  administer  oaths. 
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1755  FALSE  SWEARING:  INCONSISTENT  STATEMENTS  —  §  946.32(l)(b) 

Statutory  Definition  of  the  Crime 

False  swearing,  as  defined  in  §  946.32(l)(b)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  makes  or  subscribes  two  inconsistent  statements  under  (oath) 
(affirmation)  in  regard  to  any  matter  respecting  which  an  (oath)  (affirmation)  is,  in  each  case, 
(authorized  or  required  by  law)1  (required  by  any  public  officer  or  governmental  agency  as 
a  prerequisite  to  such  officer  or  agency  taking  some  official  action)  under  circumstances 
which  demonstrate  that  the  witness  or  subscriber  knew  at  least  one  of  the  statements  to  be 
false  when  made. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  (made)  (subscribed)2  inconsistent  statements. 

Statements  are  inconsistent  when  they  are  contrary  or  contradictory  to  each 
other,  so  that  the  truth  of  one  implies  the  negation  and  falsity  of  the  other.3 

2.  The  statements  were  (made)  (subscribed)  under  (oath)  (affirmation).4 

USE  THE  FOLLOWING  IF  WRITTEN  STATEMENTS  ARE  INVOLVED.5 

(Rei.  No.  42—4/2004) 
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[The  meaning  of  being  under  (oath)  (affirmation)  is  usually  well  understood,  as 
when  the  witnesses  in  this  case  were  put  under  oath  before  you.  A  written  statement 
is  under  (oath)  (affirmation)  when  it  is  subscribed  or  signed  by  a  person,  who  swears 
that  it  is  the  truth,  before  some  person  authorized6  to  administer  an  (oath) 
(affirmation).] 

3 .  The  (oath)  (affirmation)  was  (authorized  or  required  by  law)7  (required  by  any  public 
officer  or  governmental  agency  as  a  prerequisite  to  the  officer  or  agency  taking  some 
official  action). 

4.  The  defendant  (made)  (subscribed)  the  statements  under  circumstances  which 
demonstrate  that  the  defendant  knew  at  least  one  of  the  statements  was  false  when 
(made)  (subscribed). 

"Knew"  requires  only  that  the  defendant  believed  that  at  least  one  of  the 
statements  was  false  when  made.8 

You  need  not  determine  which  statement  the  defendant  knew  was  false  as  long 
as  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  knew  that  at  least 
one  of  the  statements  was  false  when  made. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1755  was  originally  published  in  1966  and  revised  in  1993  and  1997.  This  revision  was 
approved  by  the  Committee  in  August  2003  and  involved  adoption  of  a  new  format. 

This  instruction  is  for  a  violation  of  §  946.32(1  )(b);  violations  of  sub.  (l)(a)  are  addressed  in  Wis 
Jl-Criminal  1754.  Violations  of  sub.  (1)  are  felonies.  The  misdemeanor  offense  defined  in  sub.  (2)  is 
addressed  by  Wis  Jl-Criminal  1756. 

If  a  statement  was  made  in  each  of  two  different  counties  within  Wisconsin,  venue  lies  in  either  county. 
§  971.19(2).  If  one  of  the  statements  was  made  out  of  the  state,  an  issue  of  jurisdiction  under  §  939.03  may 
arise.  See  Wis  Jl-Criminal  268. 

Section  946.32(1  Xb)  also  provides:  "The  period  of  limitations  within  which  the  prosecution  may  be 
commenced  runs  from  the  time  of  the  first  statement."  In  State  v.  Slaughter.  200  Wis.2d  190,  198,  546 
N.W.2d  490  (Ct.  App.  1996),  the  court  held  the  statute  of  limitations  language  "refers  to  an  affirmative 
defense,  which  means  it  must  be  raised  by  the  defendant."  The  Committee  interprets  this  to  mean  that  the 
limitations  issue  would  be  raised  by  a  pretrial  motion  and  not  submitted  to  the  jury.  This  is  consistent  with 
the  court's  statement  that  the  limitations  language  in  the  false  swearing  statute  "simply  clarifies  the  point  at 
which  the  statute  should  begin  running."  200  Wis.2d  190,  197.  Slaughter  also  held  that  the  tolling 
provisions  of  the  regular  statute  of  limitations,  §  939.74,  apply  in  this  situation. 

1 .  The  sworn  statement  must  be  "authorized  or  required"  by  law.  An  affidavit  made  for  no  reason  for 
a  purpose  for  which  the  law  does  not  specifically  authorize  or  require  an  oath,  e.g..  endorsement  of  a  product, 
is  not  within  the  statute.  See  State  v.  Zisch.  243  Wis.  175,  9  N.W.2d  625  (1943).  The  unauthorized 
affidavit,  if  false,  is  covered  by  §  946.32(2). 

In  State  v.  Devitt.  82  Wis.2d  262, 270, 262  N.W.2d  73  (1978),  the  court  concluded  that  "authorized  by 
law"  must  "be  narrowly  construed  in  light  of  a  penal  statute,  the  definition  of 'permitted'  [urged  by  the  state] 
is  inappropriate."  The  court  cited  the  definition  provided  in  Black's  Law  Dictionary.  4th  ed.,  p.  169,  as 
indicating  "that  'authorize'  means  more  than  consistent  with  the  general  scheme.  Among  its  definitions:  'To 
empower;  to  give  a  right  or  authority  to  act .  .  .  It  has  a  mandatory  effect  or  meaning,  implying  a  direction 
to  act.  Authorized  is  sometimes  construed  as  equivalent  to  directed.'"  The  court  found  that  the  filing  of  the 
statements  in  question  were  not  "authorized"  by  the  state  Corrupt  Practices  Act  (§  12.09(5)(b),  1971  Wis. 
Stats.).  The  court  also  noted  that  the  alleged  misconduct  was  "not  a  wrong  without  a  remedy.  The 
misdemeanor  false  swearing  statute,  see  §  946.32(2),  would  clearly  apply  in  this  case  because  it  has  no 
requirement  that  the  false  statement  be  made  under  oath  or  affirmation  required  or  authorized  by  law."  82 
Wis.2d  262,  270-271. 

2.  The  meanings  of  "make"  and  "subscribe"  were  discussed  in  State  v.  Devitt.  82  Wis. 2d  262,  262 
N.W.2d  73  (1978).  Both  parties  and,  apparently,  the  Wisconsin  Supreme  Court,  agreed  that  "subscribes" 
refers  to  signing  a  written  document.  The  defendant  argued  that  "makes"  is  limited  to  preparing  or  drawing 
up  a  writing.  The  court  rejected  this  narrow  definition,  favoring  a  more  general  concept  that  includes  making 
an  oral  statement  in  ajudicial  proceeding.  82  Wis.2d  262,  271-75. 
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3.  This  definition  is  a  slightly  revised  version  of  the  one  provided  in  the  1966  version  of  the 
instruction.  The  1966  instruction  cited  20-A,  Words  &  Phrases,  pp.  341-44. 

4.  "Oath"  is  defined  to  include  "affirmation"  in  §  990.01(24).  The  form  of  the  testimonial  oath  is 
described  in  §§  906.03(2)  and  990.01(24). 

Section  906.03(3)  provides  for  taking  a  statement  under  affirmation  where  a  person  has  conscientious 
scruples  against  taking  an  oath  and  sets  forth  the  form. 

5.  The  bracketed  material  is  provided  for  possible  use  where  one  or  more  written  statements  is 
involved.  Jurors  are  familiar  with  testimony  made  under  oath  but  may  be  less  clear  about  how  written 
statements  are  sworn  to  or  affirmed. 

6.  Section  887.01  identifies  those  who  may  administer  oaths. 

7.  In  State  v.  Slaughter.  200  Wis.2d  190,  199,  546  N.W.2d  490  (Ct.  App.  1996),  the  court  cited  Wis 
Jl-Criminal  1 755  as  support  for  its  conclusion  that  it  is  the  oath  or  affirmation  that  must  be  "required  by  law," 
not  the  making  of  the  statement. 

8.  Section  939.23(2). 
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1756  FALSE  SWEARING:  FALSE  STATEMENT  UNDER  OATH: 
MISDEMEANOR  —  §  946.32(2) 

Statutory  Definition  of  the  Crime 

False  swearing,  as  defined  in  §  946.32(2)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  under  (oath)  (affirmation)  makes  or  subscribes  a  false  statement 
which  (he)  (she)  does  not  believe  is  true. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  (made)  (subscribed)1  a  false  statement. 

2.  The  defendant  did  not  believe  the  statement  to  be  true2  when  (made)  (subscribed). 

3.  The  statement  was  (made)  (subscribed)  under  (oath)  (affirmation).3 

[USE  THE  FOLLOWING  IF  WRITTEN  STATEMENTS  ARE  INVOLVED.]4 
[The  meaning  of  being  under  (oath)  (affirmation)  is  usually  well  understood,  as 
when  the  witnesses  in  this  case  were  put  under  oath  before  you.  A  written  statement 
is  under  (oath)  (affirmation)  when  it  is  subscribed  or  signed  by  a  person,  who  swears 
that  it  is  the  truth,  before  some  person  authorized5  to  administer  an  (oath) 
(affirmation).] 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1756  was  originally  published  in  1994.  This  revision  was  approved  by  the  Committee 
in  June  2003  and  involved  adoption  of  a  new  format. 

This  instruction  is  for  the  misdemeanor  offense  defined  in  §  946.32(2).  The  felony  offenses  defined 
in  sub.  (1)  are  addressed  by  Wis  Jl-Criminal  1754  and  1755. 

1 .  The  meanings  of  "make"  and  "subscribe"  were  discussed  in  State  v.  Devitt.  82  Wis.2d  262,  262 
N.W.2d  73  (1978).  Both  parties  and,  apparently,  the  Wisconsin  Supreme  Court,  agreed  that  "subscribes" 
refers  to  signing  a  written  document.  The  defendant  argued  that  "makes"  is  limited  to  preparing  or  drawing 
up  a  writing.  The  court  rejected  this  narrow  definition,  favoring  a  more  general  concept  that  includes  making 
an  oral  statement  in  a  judicial  proceeding.  82  Wis.2d  262,  271-75. 

2.  As  with  perjury,  if  the  defendant  does  not  know  whether  the  statement  is  true  or  false,  it  is  false 
swearing  if  the  statement  turns  out  to  be  false,  he^,  the  statute  does  not  require  that  the  defendant  know  the 
statement  to  be  false. 

3.  "Oath"  is  defined  to  include  "affirmation"  in  §  990.01(24).  The  form  of  the  testimonial  oath  is 
described  in  §§  906.03(2)  and  990.01(24).  Section  887.01  identifies  those  who  may  administer  oaths. 

Section  906.03(3)  provides  for  taking  a  statement  under  affirmation  where  a  person  has  conscientious 
scruples  against  taking  an  oath  and  sets  forth  the  form. 

If  further  elaboration  in  the  oath  or  affirmation  requirement  is  desired,  see  the  text  at  note  5,  Wis 
Jl-Criminal  1755. 

4.  The  bracketed  material  is  provided  for  possible  use  where  one  or  more  written  statements  is 
involved.  Jurors  are  familiar  with  testimony  made  under  oath  but  may  be  less  clear  about  how  written 
statements  are  sworn  to  or  affirmed. 

5.  Section  887.01  identifies  those  who  may  administer  oaths. 
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1765  RESISTING  AN  OFFICER  —  §  946.41(1) 

Statutory  Definition  of  the  Crime 

Resisting  an  officer,  as  defined  in  §  946.41  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  knowingly  resists  an  officer  while  the  officer  is  doing  any  act  in  an 
official  capacity  and  with  lawful  authority. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  resisted  an  officer. 

A  (title  —  e.g..  sheriff)  is  an  officer.1 

To  resist  an  officer  means  to  oppose  the  officer  by  force  or  threat  of  force.  The 
resistance  must  be  directed  to  the  officer  personally.2 

2.  The  officer  was  doing  an  act  in  an  official  capacity.3 

_ 4  act  in  an  official  capacity  when  they  perform  duties  that 

they  are  employed  to  perform.5  [The  duties  of  a _ include: 

_ -]6 

3.  The  officer  was  acting  with  lawful  authority. 
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_ 7  act  with  lawful  authority  if  their  acts  are  conducted 

in  accordance  with  the  law.  In  this  case,  it  is  alleged  that  the  officer  was 

8 

4.  The  defendant  knew  that  (officer)  was  an  officer  acting  in  an  official  capacity  and 
with  lawful  authority  and  that  the  defendant  knew  (his)  (her)  conduct  would  resist 
the  officer.9 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  THE  FOLLOWING10  IF  THE  DEFENDANT  HAS  BEEN  CHARGED  WITH 
THE  FELONY  OFFENSE  UNDER  §  946.4 l(2r):  SUBSTANTIAL  BODILY 
HARM  OR  A  SOFT  TISSUE  INJURY  WAS  CAUSED  TO  AN  OFFICER: 

If  you  find  the  defendant  guilty,  you  must  consider  the  following  question: 

Did  the  defendant  cause  (substantial  bodily  harm)  (a  soft  tissue  injury)  to  an 

officer? 
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"Cause"  means  that  the  defendant's  act  was  a  substantial  factor  in  producing 
(substantial  bodily  harm)  (a  soft  tissue  injury).11 

["Substantial  bodily  harm"  means  bodily  injury  that  causes  [a  laceration  that 
requires  (stitches)  (staples)  (a  tissue  adhesive)]  [any  fracture  of  a  bone]  [a  broken 
nose]  [a  bum]  [a  petechia]  [a  temporary  loss  of  consciousness,  sight,  or  hearing]  [a 
concussion]  [a  loss  or  fracture  of  a  tooth].]12 

["Soft  tissue  injury"  means  an  injury  that  requires  medical  attention  to  a  tissue 
that  connects,  supports,  or  surrounds  other  structures  and  organs  of  the  body  and 
includes  tendons,  ligaments,  fascia,  skin,  fibrous  tissues,  fat,  synovial  membranes, 
muscles,  nerves,  and  blood  vessels.13] 

Before  you  may  answer  the  question  "yes,"  the  State  must  satisfy  you  beyond  a 
reasonable  doubt  that  the  defendant  caused  (substantial  bodily  harm)  (a  soft  tissue  injury)  to 
an  officer. 

If  you  are  not  so  satisfied,  you  must  answer  this  question  "no." 

ADD  THE  FOLLOWING14  IF  THE  DEFENDANT  HAS  BEEN  CHARGED  WITH 

THE  FELONY  OFFENSE  UNDER  §  946.4 l(2t):  GREAT  BODILY  HARM  WAS 

CAUSED  TO  AN  OFFICER: 

If  you  find  the  defendant  guilty,  you  must  consider  the  following  question: 

Did  the  defendant  cause  great  bodily  harm  to  an  officer? 

"Cause"  means  that  the  defendant's  act  was  a  substantial  factor  in  producing 
great  bodily  harm.15 
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"Great  bodily  harm"  means  injury  which  creates  a  substantial  risk  of  death  or 
which  causes  serious  permanent  disfigurement  or  which  causes  a  permanent  or 
protracted  loss  or  impairment  of  the  function  of  any  bodily  member  or  organ  or  other 
serious  bodily  injury.16 

Before  you  may  answer  the  question  "yes,"  the  State  must  satisfy  you  beyond  a 
reasonable  doubt  that  the  defendant  caused  great  bodily  harm  to  an  officer. 

If  you  are  not  so  satisfied,  you  must  answer  this  question  "no." 


COMMENT 

Wis  Jl-Criminal  1765  was  originally  published  in  1966  and  revised  in  1985,  1990,  1992,  1999,  2004, 
2008,  2010,  and  2011.  This  revision  was  approved  by  the  Committee  in  December  2011;  it  revised  the 
instruction  to  reflect  changes  made  by  201 1  Wisconsin  Act  74. 

2011  Wisconsin  Act  74  amended  §  946.41  in  two  ways:  it  added  reference  to  "soft  tissue  injury"  to 
subsec.  (2r);  and,  it  created  subsec.  (2t)  which  makes  it  a  Class  G  felony  to  cause  great  bodily  harm  by 
violating  subsec.  (1).  See  footnotes  10  and  14,  below.  The  effective  date  of  Act  74  is  December  2,  2011. 

The  1990  revision  split  former  Wis  Jl-Criminal  1765  into  three  instructions.  Wis  Jl-Criminal  1765  is 
limited  to  offenses  involving  "resisting"  an  officer,  which  is  interpreted  to  require  physical  interference.  Wis 
Jl-Criminal  1766  is  limited  to  offenses  involving  "obstructing,"  interpreted  to  involve  nonphysical 
interference.  Wis  Jl-Criminal  1766A  is  limited  to  offenses  involving  the  giving  of  false  information. 

Section  946.41  was  amended  by  2009  Wisconsin  Act  25 1  [effective  date:  May  22,  2010].  Subsection 
(2r)  was  created  to  read:  "Whoever  violates  sub.  ( 1 )  and  causes  substantial  bodily  harm  to  an  officer  is  guilty 
of  a  Class  H  felony."  A  special  question  has  been  added  to  the  instruction  to  account  for  the  fact  increasing 
the  penalty. 

In  State  v.  Hobson,  218  Wis.2d  550, 577  N.W.2d  825  (1998),  the  Wisconsin  Supreme  Court  concluded 
that  Wisconsin  has  historically  recognized  the  common  law  privilege  to  forcibly  resist  an  unlawful  arrest. 
However,  based  on  public  policy  considerations,  the  court  abrogated  that  common  law  defense  prospectively. 
Hobson  involved  a  defendant  charged  with  battery  to  a  law  enforcement  officer  who  sought  to  invoke  a  true 
"affirmative  defense"  in  the  sense  that  the  privilege  would  have  provided  a  defense  that  prevented  conviction 
even  though  all  the  elements  of  the  crime  charged  were  present.  That  is,  Hobson  did  commit  a  battery 
against  a  law  enforcement  officer,  but  claimed  a  defense  to  that  crime  based  on  facts  that  were  not 
inconsistent  with  the  presence  of  any  of  the  elements  of  the  crime.  Notwithstanding  the  Hobson  decision, 
the  fact  that  a  police  officer  was  acting  unlawfully  in  making  an  arrest  would  be  inconsistent  with  the  proof 
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of  an  element  of  resisting  or  obstructing  an  officer.  An  element  of  the  crime  is  that  the  officer  was  acting 
"with  lawful  authority."  See  element  3.  and  note  8.  An  officer  making  an  unlawful  arrest  would  not  be 
acting  with  lawful  authority,  thus  negating  an  element  of  the  crime.  For  a  more  complete  discussion,  see  Wis 
Jl-Criminal  795  Law  Note:  Privilege:  Resisting  An  Unlawful  Arrest. 

In  State  v.  Ferguson,  2009  WI  50,  317  Wis.2d  587,  767  N.W.2d  187,  the  court  concluded  that  a  jury 
instruction  for  a  charge  of  obstructing  an  officer  should  include  a  definition  of  "lawful  authority"  and  that 
the  definition  should  include  description  of  "exigent  circumstances"  when  the  obstructing  occurs  directly 
after  a  warrantless  entry  of  a  dwelling.  However,  the  failure  to  so  instruct  in  this  case  was  not  error,  or,  if 
error,  was  harmless,  because  the  evidence  supported  conviction  for  obstructing  after  the  defendant  was 
arrested  and  had  been  removed  from  the  dwelling. 

Four  justices  also  concluded  that  the  decision  of  the  court  of  appeals  in  State  v,  Mikkelson.  2002  WI 
App  152,  256  Wis. 2d  132,  647  N.W.2d  421,  is  overruled.  Mikkelson  was  characterized  as  holding  that 
exigent  circumstances  could  not  justify  a  warrantless  entry  to  arrest  for  a  misdemeanor.  Ferguson  holds  that 
a  warrantless  entry,  based  on  probable  cause  and  exigent  circumstances,  may  be  made  for  any  jailable 
offense. 

The  general  definition  of  "lawful  authority"  provided  in  Wis  Jl-Criminal  1766  was  used  in  the  Ferguson 
case,  though  the  standard  instruction  was  not  cited.  A  model  description  of  what  "lawful  authority"  involves 
where  there  is  an  "exigent  circumstances"  entry  has  been  added  to  footnote  8. 

1 .  The  Committee  believes  that  it  is  clearer  to  the  members  of  the  jury  if  they  are  simply  instructed 
that,  for  example,  a  sheriff  is  an  officer.  "Officer"  is  defined  as  follows  in  sec.  946.4  l(2)(b): 

"Officer"  means  a  peace  officer  or  other  public  officer  or  public  employee  having  the  authority  by 

nature  of  his  office  or  employment  to  take  another  into  custody. 

2.  The  only  Wisconsin  case  that  directly  discusses  the  meaning  of  "resist"  is  State  v.  Welch.  37  Wis. 
196  (1875).  Welch  analyzed  the  predecessor  to  present  §  946.41,  a  statute  that  prohibited  only  "resisting." 
Welch  said:  "To  resist,  is  to  oppose  by  direct,  active  and  quasi-forcible  means."  37  Wis.  at  201.  The  1966 
version  of  Wis  Jl-Criminal  1765  used  the  Welch  definition.  The  revised  definition  in  this  instruction  is 
intended  to  be  a  more  understandable  expression  of  the  same  basic  concept. 

3 .  Acting  "in  an  official  capacity"  and  acting  "with  lawful  authority"  are  two  separate  questions.  State 
v.  Barrett.  96  Wis.2d  174, 180-81,  291  N.W.2d  498  (1980).  For  the  purposes  of  sec.  940.20(2),  Battery  To 
A  Law  Enforcement  Officer,  the  court  in  Barrett  adopted  the  following  test  for  "in  his  official  capacity": 
"whether  the  official  is  acting  in  the  scope  of  his  employment  as  opposed  to  being  engaged  in  a  personal  act 
of  his  own."  Barrett,  supra.  "Lawful  authority"  goes  to  whether  the  officer's  actions  "are  conducted  in 
accordance  with  the  law."  Barrett.  96  Wis.2d  at  181.  See  note  8,  below. 

4.  Use  the  plural  form  in  the  blank,  e.g..  "sheriffs, "  "police  officers,"  etc. 

5.  The  definition  of  "official  capacity"  is  taken  from  Wis  Jl-Criminal  915.  See  the  Comment  to  that 
instruction  for  further  discussion. 

6.  The  duties,  powers,  or  responsibilities  of  some  peace  officers  are  set  forth  in  the  Wisconsin 
Statutes.  When  that  is  the  case,  the  Committee  suggests  using  the  sentence  in  brackets  and  describing  the 
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duties  in  the  blank.  The  Committee  has  concluded  that  the  jury  may  be  informed  of  the  law  that  declares 
what  a  person's  official  duties  are  without  running  the  risk  of  directing  a  verdict  on  an  element  of  the  crime. 
It  is  still  for  the  jury  to  determine  whether  the  person  was  performing  the  duty  in  the  particular  case.  But  see, 
State  v.  Jensen.  2007  WI  App  256,  306  Wis.2d  572,  743  N.W.2d  468;  and,  State  v.  Schultz.  2007  WI  App 
257,  306  Wis.2d  598,  743  N.W.2d  823. 

7.  Use  the  plural  form  in  the  blank,  e.g..  "sheriffs,"  "police  officers,"  etc. 

8.  The  Committee  suggests  specifying  the  lawful  function  being  performed  and,  if  raised  by  the 
evidence,  instructing  the  jury  on  the  applicable  legal  standard.  For  example,  if  a  "stop  and  question" 
situation  is  involved,  something  like  the  following  may  be  helpful: 

In  this  case,  it  is  alleged  that  the  officer  was  conducting  a  lawful  stop  to  investigate  a  suspected 
crime.  A  stop  is  lawful  when  the  officer  has  reasonable  suspicion  that  a  person  is  committing,  has 
committed,  or  is  about  to  commit  a  crime.  A  stop  may  continue  for  a  reasonable  period  of  time 
required  to  inquire  into  the  person's  identity  and  to  ask  for  an  explanation  of  the  person's  conduct. 

An  officer  conducting  a  stop  may  use  only  the  amount  of  force  reasonably  necessary  to  detain  the 
person  while  the  inquiry  into  identity  and  conduct  is  made. 

Or,  if  the  evidence  raises  a  question  about  the  legality  of  an  arrest,  something  like  the  following  may 
be  helpful: 

In  this  case,  it  is  alleged  that  the  officer  was  making  a  lawful  arrest.  An  arrest  is  lawful  when  the 
officer  has  reasonable  grounds  to  believe  that  the  person  has  committed  a  crime.  An  officer 
making  an  arrest  may  use  only  the  amount  of  force  reasonably  necessary  to  take  the  person  into 
custody. 

If  the  evidence  raises  a  question  about  the  "lawful  authority"  for  an  "exigent  circumstances"  entry, 
something  like  the  following  may  be  helpful: 

In  this  case,  it  is  alleged  that  the  officer  was  making  a  lawful  entry  under  the  "exigent 
circumstances"  rule.  That  rule  allows  an  officer  to  enter  a  dwelling  without  a  warrant  when  the 
entry  is  necessary  [to  prevent  the  imminent  destruction  of  evidence]  [in  hot  pursuit  of  a  criminal 
suspect]  [to  prevent  injury  to  the  suspect  or  another  person]  [to  prevent  the  likelihood  that  the 
suspect  will  escape.] 

The  four  bracketed  examples  of  exigent  circumstances  are  based  on  those  set  forth  in  State  v.  Ferguson, 
supra.  2009  WI  50,  1J20,  citing  State  v.  Richter.  2000  WI  58, 235  Wis.2d  524,  f29, 612  N.W.2d  29  and  State 
v.  Smith.  131  Wis.2d  220,  229,  388  N.W.2d  601  (1986). 

9.  That  the  interpretation  of  the  knowledge  element  reflected  in  Wis  Jl-Criminal  1765  is  correct  was 
confirmed  in  State  v.  Lossman,  1 18  Wis. 2d  526,  536,  348  N.W.2d  159  (1984): 

The  accused  must  believe  or  know  he  (1)  resisted  the  officer,  while  the  officer  was  (2)  acting  in 
an  official  capacity  and  (3)  with  lawful  authority. 

Also  see  State  v.  Elbaum,  54  Wis.2d  213, 194  N.W.2d  1660  (1972),  and  State  v.  Zdiarstek.  53  Wis. 2d 
776,  193  N.W.2d  833  (1972). 
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10.  As  amended  by  2011  Wisconsin  Act  74,  §  946.41(2r)  provides: 

"Whoever  violates  sub.  (1)  and  causes  substantial  bodily  harm  or  a  soft  tissue  injury  to  an  officer 

is  guilty  of  a  Class  H  felony." 

Where  the  felony  offense  is  charged,  the  Committee  recommends  that  a  separate  question  be  submitted 
to  the  jury  if  the  jury  finds  the  defendant  committed  the  basic  offense.  The  following  should  be  added  to  the 
standard  verdict  form: 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

Did  the  defendant  cause  (substantial  bodily  harm)  (soft  tissue  injury)  to  an  officer? 

11.  The  Committee  concluded  that  the  simple  "substantial  factor"  definition  of  cause  should  be 
sufficient  for  most  cases.  Where  there  is  evidence  of  more  than  one  possible  cause,  something  like  the 
following  might  be  added: 

There  may  be  more  than  one  cause  of  (substantial  bodily  harm)  (soft  tissue  injury).  The  act  of  one 

person  alone  might  produce  it,  or  the  acts  of  two  or  more  persons  might  jointly  produce  it. 

12.  This  is  the  definition  of  "substantial  bodily  harm"  provided  in  §  939.22(38).  Note  that  the 
definition  provides  only  a  list  of  harms  that  constitute  "substantial  bodily  harm."  Compare  this  with  the 
definitions  of  "bodily  harm"  [§  939.22(4)]  and  "great  bodily  harm"  [§  939.22(14)]  which  contain  a  general 
category  in  addition  to  a  list  of  specific  harms:  in  §  939.22(4)  —  "any  impairment  of  physical  condition," 
in  §  939.22(14)  —  "other  serious  bodily  injury." 

13.  201 1  Wisconsin  Act  74  amended  §  946.41(2r)  to  add  as  an  alternative  harm  the  causing  of  "a  soft 
tissue  injury."  The  definition  in  the  instruction  is  the  one  provided  in  §  946.4  l(2)(c). 

14.  201 1  Wisconsin  Act  74  created  subsec.  (2t)  of  §  946.41  to  read: 

"Whoever  violates  sub.  ( 1 )  and  causes  great  bodily  harm  to  an  officer  is  guilty  of  a  Class  G  felony." 

Where  the  felony  offense  is  charged,  the  Committee  recommends  that  a  separate  question  be  submitted 
to  the  jury  if  the  jury  finds  the  defendant  committed  the  basic  offense.  The  following  should  be  added  to  the 
standard  verdict  form: 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

Did  the  defendant  cause  great  bodily  harm  to  an  officer? 

15.  The  Committee  concluded  that  the  simple  "substantial  factor"  definition  of  cause  should  be 
sufficient  for  most  cases.  Where  there  is  evidence  of  more  than  one  possible  cause,  something  like  the 
following  might  be  added: 

There  may  be  more  than  one  cause  of  great  bodily  harm.  The  act  of  one  person  alone 

might  produce  it,  or  the  acts  of  two  or  more  persons  might  jointly  produce  it. 

16.  See  §  939.22(14)  and  Wis  Jl-Criminal  914. 
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1766  OBSTRUCTING  AN  OFFICER  —  §  946.41(1) 

Statutory  Definition  of  the  Crime 

Obstructing  an  officer,  as  defined  in  §  946.41  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  knowingly  obstructs  an  officer  while  the  officer  is  doing  any  act  in 
an  official  capacity  and  with  lawful  authority. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  obstructed  an  officer. 

A  (title  —  e.g.,  sheriff)  is  an  officer.1 

To  obstruct  an  officer  means  that  the  conduct  of  the  defendant  prevents  or 
makes  more  difficult  the  performance  of  the  officer's  duties.2 

(The  refusal  to  answer  an  officer's  questions,  by  itself,  is  not  obstructing  an 
officer.)3 

2.  The  officer  was  doing  an  act  in  an  official  capacity.4 

_ 5  act  in  an  official  capacity  when  they  perform  duties  that 

they  are  employed  to  perform.6  [The  duties  of  a _ include: 

_ -i7 
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3.  The  officer  was  acting  with  lawful  authority. 

_ 8  act  with  lawful  authority  if  their  acts  are  conducted  in 

accordance  with  the  law.  In  this  case,  it  is  alleged  that  the  officer  was 

9 

4.  The  defendant  knew  that  (officer)  was  an  officer  acting  in  an  official  capacity  and 
with  lawful  authority  and  that  the  defendant  knew  (his)  (her)  conduct  would  obstruct 
the  officer.10 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1766  was  originally  published  in  1990  and  revised  in  1992,  1999,  2003,  2005,  and 
2008.  This  revision  was  approved  by  the  Committee  in  October  2009;  it  added  to  the  Comment  and  to 
footnote  9. 

The  1990  revision  split  former  Wis  Jl-Criminal  1765  into  three  instructions.  Wis  Jl-Criminal  1765  is 
limited  to  offenses  involving  "resisting"  an  officer,  which  is  interpreted  to  require  physical  interference.  Wis 
Jl-Criminal  1766  is  limited  to  offenses  involving  "obstructing,"  interpreted  to  involve  nonphysical 
interference.  Wis  Jl-Criminal  1766A  is  limited  to  offenses  involving  the  giving  of  false  information. 
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In  State  v.  Ferguson,  2009  WI  50,  317  Wis.2d  587,  767  N.W.2d  187,  the  court  concluded  that  a  jury 
instruction  for  a  charge  of  obstructing  an  officer  should  include  a  definition  of  "lawful  authority"  and  that 
the  definition  should  include  description  of  "exigent  circumstances"  when  the  obstructing  occurs  directly 
after  a  warrantless  entry  of  a  dwelling.  However,  the  failure  to  so  instruct  in  this  case  was  not  error,  or,  if 
error,  was  harmless,  because  the  evidence  supported  conviction  for  obstructing  after  the  defendant  was 
arrested  and  had  been  removed  from  the  dwelling. 

Four  justices  also  concluded  that  the  decision  of  the  court  of  appeals  in  State  v.  Mikkelson,  2002  WI 
App  152,  256  Wis.2d  132,  647  N.W.2d  421,  is  overruled.  Mikkelson  was  characterized  as  holding  that 
exigent  circumstances  could  not  justify  a  warrantless  entry  to  arrest  for  a  misdemeanor.  Ferguson  holds  that 
a  warrantless  entry,  based  on  probable  cause  and  exigent  circumstances,  may  be  made  for  any  jailable 
offense. 

The  general  definition  of  "lawful  authority"  provided  in  Wis  Jl-Criminal  1766  was  used  in  the  Ferguson 
case,  though  the  standard  instruction  was  not  cited.  A  model  description  of  what  "lawful  authority"  involves 
where  there  is  an  "exigent  circumstances"  entry  has  been  added  to  footnote  9. 

1 .  The  Committee  believes  that  it  is  clearer  to  the  members  of  the  jury  if  they  are  simply  instructed 
that,  for  example,  a  sheriff  is  an  officer.  "Officer"  is  defined  as  follows  in  sec.  946.4  l(2)(b): 

"Officer"  means  a  peace  officer  or  other  public  officer  or  public  employee  having  the  authority  by 

nature  of  his  office  or  employment  to  take  another  into  custody. 

2.  This  part  of  the  definition  of  "obstruct"  was  adapted  from  the  one  found  in  the  1966  version  of  Wis 
Jl-Criminal  1765  which  referred  to  "hinder,  delay,  impede,  frustrate  or  prevent"  an  officer  from  performing 
his  duties.  No  change  of  meaning  is  intended. 

"Obstructing"  was  added  to  the  statute  in  the  1955  version  of  the  Criminal  Code.  Earlier  definitions  of 
this  offense  had  prohibited  only  "resisting."  See  discussion  in  State  v.  Welch.  37  Wis.  196  (1875).  The 
addition  of  "obstructing"  was  intended  to  cover  the  type  of  conduct  fe.g..  "impeding,"  "hindering," 
"frustrating")  that  Welch  said  was  not  covered  by  "resisting"  standing  alone. 

The  instruction's  definition  of  "obstruct"  was  referred  to  with  apparent  approval  [but  without  citing  the 
instruction]  in  State  v.  Grobstick.  200  Wis. 2d  242,  249,  546  N.W.2d  187  (Ct.  App.  1996),  where  the  court 
found  that  the  defendant's  jumping  out  a  window  and  then  returning  to  hide  in  a  closet  "made  more  difficult" 
the  execution  of  a  bench  warrant. 

3 .  An  important  question  that  has  not  been  completely  answered  is  whether  failure  to  cooperate  with 
police  can  be  "obstructing"  if  no  physical  resistance  is  offered.  For  example,  is  it  "obstructing  an  officer" 
for  a  person  to  refuse  to  identify  himself  and  answer  questions  during  a  lawful  "stop  and  question"  situation? 
The  Wisconsin  Supreme  Court  recognized  this  question  but  found  it  unnecessary  to  answer  definitively  in 
State  v.  Hamilton.  120  Wis.2d532, 356N.W.2d  169(1984).  In  Hamilton,  the  court  assumed  for  the  purposes 
of  the  case  that  the  definition  of  "obstruct"  in  Wis  Jl-Criminal  1765  (©  1 966)  was  correct  and  found  that  the 
facts  of  the  case  did  not  show  a  hindering,  delaying,  impeding,  etc.  Hamilton  involved  a  person  suspected 
of  knowing  about  or  being  involved  in  the  breaking  of  windows  with  a  pellet  gun.  When  confronted  in  a 
friend's  house,  Hamilton  refused  to  identify  himself  or  answer  questions.  The  court  held  this  refusal  could 
not  constitute  "obstructing,"  primarily  because  the  officers  could  easily  have  identified  Hamilton  by  asking 
the  other  person  who  was  present. 
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Some  states  have  tried  to  address  this  problem  by  enacting  statutes  making  it  a  crime  to  refuse  to  answer 
questions  posed  by  police  during  a  lawful  stop.  The  constitutionality  of  such  statutes  has  been  raised  in  at 
least  three  cases  before  the  United  States  Supreme  Court.  On  each  occasion,  the  Court  has  avoided  giving 
a  complete  answer  to  the  constitutional  questions.  (See  Michigan  v,  DeFillipo,  443  U.S.  3 1  (1979);  Texas 
v.  Brown.  443  U.S.  47  (1979);  and  Kolender  v.  Lawson.  461  U.S.  352  (1983).) 

In  the  Committee's  judgment,  a  refusal  to  answer  questions,  by  itself,  should  not  be  considered 
"obstructing  an  officer"  in  violation  of  §  946.41.  The  history  of  Wisconsin's  statute  shows  that  the  type  of 
conduct  covered  has  been  broadened  substantially  over  the  years  to  extend  well  beyond  the  "direct,  forcible 
resistance"  required  by  previous  versions  of  the  statute.  (See  note  2,  supra.)  Further  expansion  to  cover 
simple  refusal  to  answer  questions  should  be  done,  if  done  at  all,  only  by  direct  and  carefully  focused 
legislative  action.  (See,  for  example,  sec.  946.40,  Refusing  To  Aid  Officer,  which  identifies  a  situation 
where  persons  do  have  an  affirmative  duty  to  assist  a  peace  officer.) 

The  conclusion  of  the  Committee  in  the  paragraph  above  was  approved  in  Henes  v.  Morrissey,  194 
Wis.2d  339,  533  N.W.2d  802  (1995).  Henes  was  a  civil  case  against  police  officers  who  arrested  Henes 
when  he  refused  to  identify  himself  during  a  Terry  stop.  The  court  held  that 

mere  silence,  standing  alone,  is  insufficient  to  constitute  obstruction  under  the  statute.  Here,  all 
Henes  did  was  remain  silent.  He  did  not  affirmatively  act  to  obstruct  the  deputies'  investigation: 
he  did  not  give  them  false  information,  he  did  not  flee  from  the  deputies,  nor  did  he  act  in  any 
violent  manner  towards  them.  Without  more  than  mere  silence,  there  is  no  obstruction. 

Further,  the  deputies  have  not  shown  how  Henes'  refusal  to  identify  himself  "obstructed"  their 
investigation. . . . 

194  Wis.2d  339,  355. 

In  State  v.  Espinosa.  2002  WI  App  51,  250  Wis.2d  804,  641  N.W.2d  484,  the  court  court  of  appeals 
recognized  an  "exculpatory  denial"  exception  to  §  946.4  l(2)(a).  This  was  overruled  by  State  v.  Reed.  2005 
WI  53,  f48,  280  Wis.2d  68,  695  N.W.2d  315: 

In  sum,  we  conclude  that  there  is  no  exculpatory  denial  exception  in  the  obstructing  statute.  The 
statute  criminalizes  all  false  statements  knowingly  made  and  with  intent  to  mislead  the  police. 
Although  the  State  should  have  sound  reasons  for  believing  that  a  defendant  knowingly  made  false 
statements  with  intent  to  mislead  the  police  and  were  not  made  out  of  a  good-faith  attempt  to 
defend  against  accusations  of  a  crime,  we  conclude  that  the  latter  can  never  include  the  former; 
knowingly  providing  false  information  with  intent  to  mislead  the  police  is  the  antithesis  of  a  good- 
faith  attempt  to  defend  against  accusations  of  criminal  wrongdoing.  Accordingly,  we  overrule 
Espinoza. 

4.  Acting  "in  an  official  capacity"  and  acting  "with  lawful  authority"  are  two  separate  questions.  State 
v.  Barrett,  96  Wis.2d  174,  180-81,  291  N.W.2d  498  (1980).  For  the  purposes  of  sec.  940.20(2),  Battery  To 
A  Law  Enforcement  Officer,  the  court  in  Barrett  adopted  the  following  test  for  "in  his  official  capacity": 
"whether  the  official  is  acting  in  the  scope  of  his  employment  as  opposed  to  being  engaged  in  a  personal  act 
of  his  own."  Barrett,  supra.  "Lawful  authority"  goes  to  whether  the  officer's  actions  "are  conducted  in 
accordance  with  the  law."  Barrett.  96  Wis.2d  at  181.  See  note  9,  below. 

5.  Use  the  plural  form  in  the  blank,  e.g..  "sheriffs,"  "police  officers,"  etc. 
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6.  The  definition  of  "official  capacity"  is  taken  from  Wis  Jl-Criminal  915.  See  the  Comment  to  that 
instruction  for  further  discussion. 

7.  The  duties,  powers,  or  responsibilities  of  some  peace  officers  are  set  forth  in  the  Wisconsin 
Statutes.  When  that  is  the  case,  the  Committee  suggests  using  the  sentence  in  brackets  and  describing  the 
duties  in  the  blank.  The  Committee  has  concluded  that  the  jury  may  be  informed  of  the  law  that  declares 
what  a  person's  official  duties  are  without  running  the  risk  of  directing  a  verdict  on  an  element  of  the  crime. 
It  is  still  for  the  jury  to  determine  whether  the  person  was  performing  the  duty  in  the  particular  case.  But  see, 
State  v.  Jensen.  2007  WI  App  256,  306  Wis. 2d  572,  743  N.W.2d  468;  and,  State  v.  Schultz.  2007  WI  App 
257,  306  Wis.2d  598,  743  N.W.2d  823. 

8.  Use  the  plural  form  in  the  blank,  e.g..  "sheriffs,"  "police  officers,"  etc. 

9.  The  Committee  suggests  specifying  the  lawful  function  being  performed  and,  if  raised  by  the 
evidence,  instructing  the  jury  on  the  applicable  legal  standard.  For  example,  if  a  "stop  and  question" 
situation  is  involved,  something  like  the  following  may  be  helpful: 

In  this  case,  it  is  alleged  that  the  officer  was  conducting  a  lawful  stop  to  investigate  a  suspected 
crime.  A  stop  is  lawful  when  the  officer  has  reasonable  suspicion  that  a  person  is  committing,  has 
committed,  or  is  about  to  commit  a  crime.  A  stop  may  continue  for  a  reasonable  period  of  time 
required  to  inquire  into  the  person's  identity  and  to  ask  for  an  explanation  of  the  person's  conduct. 

An  officer  conducting  a  stop  may  use  only  the  amount  of  force  reasonably  necessary  to  detain  the 
person  while  the  inquiry  into  identity  and  conduct  is  made. 

Or,  if  the  evidence  raises  a  question  about  the  legality  of  an  arrest,  something  like  the  following  may 
be  helpful: 

In  this  case,  it  is  alleged  that  the  officer  was  making  a  lawful  arrest.  An  arrest  is  lawful  when  the 
officer  has  reasonable  grounds  to  believe  that  the  person  has  committed  a  crime.  An  officer 
making  an  arrest  may  use  only  the  amount  of  force  reasonably  necessary  to  take  the  person  into 
custody. 

If  the  evidence  raises  a  question  about  the  "lawful  authority"  for  an  "exigent  circumstances"  entry, 
something  like  the  following  may  be  helpful: 

In  this  case,  it  is  alleged  that  the  officer  was  making  a  lawful  entry  under  the  "exigent 
circumstances"  rule.  That  rule  allows  an  officer  to  enter  a  dwelling  without  a  warrant  when  the 
entry  is  necessary  [to  prevent  the  imminent  destruction  of  evidence]  [in  hot  pursuit  of  a  criminal 
suspect]  [to  prevent  injury  to  the  suspect  or  another  person]  [to  prevent  the  likelihood  that  the 
suspect  will  escape.] 

The  four  bracketed  examples  of  exigent  circumstances  are  based  on  those  set  forth  in  the  Ferguson  decision, 
2009  WI  50,  |20,  citing  State  v.  Richter.  2000  WI  58,  235  Wis.2d  524,  f29,  612  N.W.2d  29  and  State  v. 
Smith.  131  Wis. 2d  220,  229,  388  N.W.2d  601  (1986). 

10.  That  the  interpretation  of  the  knowledge  element  reflected  in  Wis  JT-Criminal  1765  and  1766  is 
correct  was  confirmed  in  State  v.  Lossman.  118  Wis.2d  526,  536,  348  N.W.2d  159  (1984): 
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The  accused  must  believe  or  know  he  (1)  resisted  the  officer,  while  the  officer  was  (2)  acting  in 
an  official  capacity  and  (3)  with  lawful  authority. 

Also  see  State  v.  Elbaum.  54  Wis.2d  213,  194  N.W.2d  1660  (1972),  and  State  v.  Zdiarstek,  53  Wis.2d 
776,  193  N.W.2d  833  (1972). 


©2010,  Regents,  Univ.  ofWis. 


6 


(Rel.  No.  48—5/2010) 


1766A 


WIS  JI-CRIMINAL 


1766A 


1766 A  OBSTRUCTING  AN  OFFICER:  GIVING  FALSE  INFORMATION  — 

§  946.41(2)(a) 

Statutory  Definition  of  the  Crime 

Obstructing  an  officer,  as  defined  in  §  946.41  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  knowingly  gives  false  information  to  an  officer  with  intent  to  mislead 
the  officer  in  the  performance  of  his  or  her  duty  while  the  officer  is  doing  any  act  in  an 
official  capacity  and  with  lawful  authority.1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  knowingly  gave  false  information  to  an  officer. 

A  ttitle  —  e.g..  sheriff)  is  an  officer.2 

2.  The  officer  was  doing  an  act  in  an  official  capacity.3 

_ _  4  act  in  an  official  capacity  when  they  perform  duties  that 

they  are  employed  to  perform.5  [The  duties  of  a _ include: 

_ -]6 

3.  The  officer  was  acting  with  lawful  authority. 
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_ _ _ 7  act  with  lawful  authority  if  their  acts  are  conducted  in 

accordance  with  the  law.  In  this  case,  it  is  alleged  that  the  officer  was 

8 

4.  The  defendant  intended  to  mislead  the  officer. 

This  requires  that  the  defendant  knew  that  (officer!  was  an  officer  acting  in  an 
official  capacity  and  with  lawful  authority9  and  that  the  defendant  had  the  purpose 
to  mislead  the  officer  in  the  performance  of  his  or  her  duties.10  It  is  not  required  that 
the  officer  was  misled.11 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1766A  was  originally  published  in  1990  and  revised  in  1992,  2003,  2005,  2008,  and 
2009.  This  revision  added  to  the  Comment  and  to  footnote  8. 
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The  1990  revision  split  former  Wis  Jl-Criminal  1765  into  three  instructions.  Wis  Jl-Criminal  1765  is 
limited  to  offenses  involving  "resisting"  an  officer,  which  is  interpreted  to  require  physical  interference.  Wis 
Jl-Criminal  1766  is  limited  to  offenses  involving  "obstructing,"  interpreted  to  involve  nonphysical 
interference.  Wis  Jl-Criminal  1766A  is  limited  to  offenses  involving  the  giving  of  false  information. 

Section  946.41  was  amended  by  1989  Wisconsin  Act  121  (effective  date:  January  31, 1990)  to  add  "or 
knowingly  place  physical  evidence"  to  the  definition  of  "obstruct"  in  subsec.  (2)(a).  A  separate  instruction 
has  not  been  prepared  for  the  "placing  physical  evidence"  offense.  Wis  Jl-Criminal  1766A  should  be  usable 
as  a  model  with  relatively  little  change. 

1989  Wisconsin  Act  121  also  created  sub.  (2m),  which  provides  that  it  is  a  Class  H  felony  if  §  946.41(1) 
is  violated  under  all  the  following  circumstances:  the  person  gives  false  information  or  places  physical 
evidence  with  intent  to  mislead  the  officer;  and,  the  trier  of  fact  at  a  criminal  trial  considers  the  false 
information  or  physical  evidence;  and,  the  trial  results  in  the  conviction  of  an  innocent  person.  A  uniform 
instruction  has  not  been  drafted  for  the  felony  offense. 

In  State  v.  Ferguson.  2009  WI  50,  317  Wis. 2d  587,  767  N.W.2d  187,  the  court  concluded  that  a  jury 
instruction  for  a  charge  of  obstructing  an  officer  should  include  a  definition  of  "lawful  authority"  and  that 
the  definition  should  include  description  of  "exigent  circumstances"  when  the  obstructing  occurs  directly 
after  a  warrantless  entry  of  a  dwelling.  However,  the  failure  to  so  instruct  in  this  case  was  not  error,  or,  if 
error,  was  harmless,  because  the  evidence  supported  conviction  for  obstructing  after  the  defendant  was 
arrested  and  had  been  removed  from  the  dwelling. 

Four  justices  also  concluded  that  the  decision  of  the  court  of  appeals  in  State  v.  Mikkelson.  2002  WI 
App  152,  256  Wis.2d  132,  647  N.W.2d  421,  is  overruled.  Mikkelson  was  characterized  as  holding  that 
exigent  circumstances  could  not  justify  a  warrantless  entry  to  arrest  for  a  misdemeanor.  Ferguson  holds  that 
a  warrantless  entry,  based  on  probable  cause  and  exigent  circumstances,  may  be  made  for  any  jailable 
offense. 

The  general  definition  of  "lawful  authority"  provided  in  Wis  Jl-Criminal  1766  was  used  in  the  Ferguson 
case,  though  the  standard  instruction  was  not  cited.  A  model  description  of  what  "lawful  authority"  involves 
where  there  is  an  "exigent  circumstances"  entry  has  been  added  to  footnote  8. 

1.  This  instruction  is  for  a  charge  of  obstructing  an  officer  based  on  the  giving  of  false  information 
with  intent  to  mislead  the  officer  in  the  performance  of  his  or  her  duties.  Section  946.4  l(2)(a)  provides  as 
follows: 


"Obstructs"  includes  without  limitation  knowingly  giving  false  information  to  the  officer  or 
knowingly  placing  physical  evidence  with  intent  to  mislead  the  officer  in  the  performance  of 
his  or  her  duty  including  the  service  of  any  summons  or  civil  process. 

In  State  v.  Caldwell.  154  Wis. 2d  683,  454  N.W.2d  13  (Ct.  App.  1990),  the  court  held  that  giving  false 
information  with  intent  to  mislead  constitutes  "obstructing"  as  a  matter  of  law.  There  is  no  need  for  further 
proof  that  the  defendant's  conduct  made  the  officer's  performance  of  duties  more  difficult. 

In  State  v.  Espinoza.  2002  WI  App  51,  250  Wis. 2d  804,  641  N.W.2d  484,  the  court  of  appeals 
recognized  an  "exculpatory  denial"  exception  to  §  946.41(2)(a).  This  was  overruled  by  State  v.  Reed.  2005 
WI  53,  f48,  280  Wis.2d  68,  695  N.W.2d  315: 
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In  sum,  we  conclude  that  there  is  no  exculpatory  denial  exception  in  the  obstructing  statute.  The 
statute  criminalizes  all  false  statements  knowingly  made  and  with  intent  to  mislead  the  police. 
Although  the  State  should  have  sound  reasons  for  believing  that  a  defendant  knowingly  made  false 
statements  with  intent  to  mislead  the  police  and  were  not  made  out  of  a  good-faith  attempt  to 
defend  against  accusations  of  a  crime,  we  conclude  that  the  latter  can  never  include  the  former; 
knowingly  providing  false  information  with  intent  to  mislead  the  police  is  the  antithesis  of  a  good- 
faith  attempt  to  defend  against  accusations  of  criminal  wrongdoing.  Accordingly,  we  overrule 
Espinoza. 

2.  The  Committee  believes  that  it  is  clearer  to  the  members  of  the  jury  if  they  are  simply  instructed 
that,  for  example,  a  sheriff  is  an  officer.  "Officer"  is  defined  as  follows  in  sec.  946.4  l(2)(b): 

"Officer"  means  a  peace  officer  or  other  public  officer  or  public  employee  having  the 
authority  by  nature  of  his  office  or  employment  to  take  another  into  custody. 

3 .  Acting  "in  an  official  capacity"  and  acting  "with  lawful  authority"  are  two  separate  questions.  State 
v.  Barrett.  96  Wis.2d  174,  180-81,  291  N.W.2d  498  (1980).  For  the  purposes  of  sec.  940.20(2),  Battery  To 
A  Law  Enforcement  Officer,  the  court  in  Barrett  adopted  the  following  test  for  "in  his  official  capacity": 
"whether  the  official  is  acting  in  the  scope  of  his  employment  as  opposed  to  being  engaged  in  a  personal  act 
of  his  own."  Barrett,  supra.  "Lawful  authority"  goes  to  whether  the  officer's  actions  "are  conducted  in 
accordance  with  the  law."  Barrett.  96  Wis.2d  at  181.  See  note  8,  below. 

4.  Use  the  plural  form  in  the  blank,  e.g..  "sheriffs,"  "police  officers,"  etc. 

5.  The  definition  of  "official  capacity"  is  taken  from  Wis  Jl-Criminal  915.  See  the  Comment  to  that 
instruction  for  further  discussion. 

6.  The  duties,  powers,  or  responsibilities  of  some  peace  officers  are  set  forth  in  the  Wisconsin 
Statutes.  When  that  is  the  case,  the  Committee  suggests  using  the  sentence  in  brackets  and  describing  the 
duties  in  the  blank.  The  Committee  has  concluded  that  the  jury  may  be  informed  of  the  law  that  declares 
what  a  person's  official  duties  are  without  running  the  risk  of  directing  a  verdict  on  an  element  of  the  crime. 
It  is  still  for  the  jury  to  determine  whether  the  person  was  performing  the  duty  in  the  particular  case.  But  see, 
State  v.  Jensen.  2007  WI  App  256,  306  Wis.2d  572,  743  N.W.2d  468;  and.  State  v.  Schultz.  2007  WI  App 
257,  306  Wis. 2d  598,  743  N.W.2d  823. 

7.  Use  the  plural  form  in  the  blank,  e^,  "sheriffs,"  "police  officers,"  etc. 

8.  The  Committee  suggests  specifying  the  lawful  function  being  performed  and,  if  raised  by  the 
evidence,  instructing  the  jury  on  the  applicable  legal  standard.  For  example,  if  a  "stop  and  question" 
situation  is  involved,  something  like  the  following  may  be  helpful: 

In  this  case,  it  is  alleged  that  the  officer  was  conducting  a  lawful  stop  to  investigate  a  suspected 
crime.  A  stop  is  lawful  when  the  officer  has  reasonable  suspicion  that  a  person  is  committing,  has 
committed,  or  is  about  to  commit  a  crime.  A  stop  may  continue  for  a  reasonable  period  of  time 
required  to  inquire  into  the  person's  identity  and  to  ask  for  an  explanation  of  the  person's  conduct. 

An  officer  conducting  a  stop  may  use  only  the  amount  of  force  reasonably  necessary  to  detain  the 
person  while  the  inquiry  into  identity  and  conduct  is  made. 
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Or,  if  the  evidence  raises  a  question  about  the  legality  of  an  arrest,  something  like  the  following  may 
be  helpful: 

In  this  case,  it  is  alleged  that  the  officer  was  making  a  lawful  arrest.  An  arrest  is  lawful  when  the 
officer  has  reasonable  grounds  to  believe  that  the  person  has  committed  a  crime.  An  officer 
making  an  arrest  may  use  only  the  amount  of  force  reasonably  necessary  to  take  the  person  into 
custody. 

If  the  evidence  raises  a  question  about  the  "lawful  authority"  for  an  "exigent  circumstances"  entry, 
something  like  the  following  may  be  helpful: 

In  this  case,  it  is  alleged  that  the  officer  was  making  a  lawful  entiy  under  the  "exigent 
circumstances"  rule.  That  rule  allows  an  officer  to  enter  a  dwelling  without  a  warrant  when  the 
entry  is  necessary  [to  prevent  the  imminent  destruction  of  evidence]  [in  hot  pursuit  of  a  criminal 
suspect]  [to  prevent  injury  to  the  suspect  or  another  person]  [to  prevent  the  likelihood  that  the 
suspect  will  escape.] 

The  four  bracketed  examples  of  exigent  circumstances  are  based  on  those  set  forth  in  the  Ferguson  decision, 
2009  WI  50,  f20,  citing  State  v.  Richter.  2000  WI  58,  235  Wis.2d  524,  f29,  612  N.W.2d  29  and  State  v. 
Smith.  131  Wis.2d  220,  229,  388  N.W.2d  601  (1986). 

9.  This  interpretation  of  the  knowledge  element  is  based  on  the  one  found  in  Wis  Jl-Criminal  1765 
and  1766,  which  was  confirmed  as  correct  in  State  v.  Lossman.  118  Wis. 2d  526,  536,  348  N.W.2d  159 
(1984): 


The  accused  must  believe  or  know  he  (1)  resisted  the  officer,  while  the  officer  was  (2)  acting 
in  an  official  capacity  and  (3)  with  lawful  authority. 

Also  see  State  v.  Elbaum.  54  Wis.2d  213,  194  N.W.2d  1660  (1972),  and  State  v.  Zdiarstek.  53  Wis.2d 
776,  193  N.W.2d  833  (1972). 

10.  "With  intent  to"  is  defined  in  §  939.23(4).  The  definition  changed,  effective  January  1,  1989, 
though  both  the  old  and  new  versions  have  "mental  purpose"  as  one  part  of  the  definition.  It  is  the  other 
alternative  that  changed  from  "believes  his  act,  if  successful,  will  cause  that  result"  to  "is  aware  that  his  or 
her  conduct  is  practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923 A  and  923B.  The  Committee 
concluded  that  the  "mental  purpose"  part  of  the  definition  is  most  likely  to  apply  in  the  context  of  this 
offense. 

11.  State  v.  Caldwell.  154  Wis. 2d  683,  454  N.W.2d  13  (Ct.  App.  1990),  discussed  in  note  1,  supra. 
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1768  FAILURE  TO  COMPLY  WITH  AN  OFFICER’S  ATTEMPT  TO  TAKE  A 
PERSON  INTO  CUSTODY  —  §  946.415 

Statutory  Definition  of  the  Crime 

Section  946.415  of  the  Criminal  Code  of  Wisconsin  is  violated  by  a  person  who 
intentionally  does  all  of  the  following: 

•  refuses  to  comply  with  an  officer's  lawful  attempt  to  take  the  person  into  custody; 

•  retreats  or  remains  in  a  building  or  place  and,  through  action  or  threat,  attempts  to 

prevent  the  officer  from  taking  the  person  into  custody;  and, 

•  remains  or  becomes  armed  with  a  dangerous  weapon  or  threatens  to  use  a  dangerous 

weapon,  regardless  of  whether  the  person  has  a  dangerous  weapon. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  intentionally  refused  to  comply  with  an  officer's1  lawful  attempt  to 
take  the  defendant  into  custody. 

"Intentionally"  requires  that  the  defendant  knew  that  an  officer  was  lawfully 
attempting  to  take  the  defendant  into  custody.2 
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2.  The  defendant  intentionally  retreated  or  remained  in  a  building  or  place  and,  through 
action  or  threat,  intentionally  attempted  to  prevent  the  officer  from  taking  the 
defendant  into  custody. 

3.  While  committing  elements  1.  and  2., 3  the  defendant  intentionally  [(remained) 
(became)  armed  with  a  dangerous  weapon]  [threatened  to  use  a  dangerous  weapon 
regardless  of  whether  the  defendant  had  a  dangerous  weapon].4 

IF  DEFINITION  OF  "ARMED"  IS  NEEDED,  ADD  THE  FOLLOWING: 

["Armed"  means  that  a  dangerous  weapon  must  have  been  either  on  the 
defendant's  person  or  within  the  defendant's  reach.]5 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1768  was  originally  published  in  1997.  This  revision  was  approved  by  the  Committee 
in  October  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 
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This  instruction  is  for  violations  of  §946.4 15,  which  was  created  by  1995  Wisconsin  Act  93,  effective 
date:  December  16,  1995. 

In  State  v.  Koeppen.  2000  WI  App  121,  237  Wis.  2d  418k,  614  N.W.2d  530,  the  court  held  that 
§  946.415  "delineates  one  crime  that  can  be  committed  in  several  ways.  .  .  .  [T]he  offense  has  a  refusal 
component,  a  physical  manifestation  of  the  refusal  with  threat  component  and  a  dangerous  weapon 
component."  %2\.  The  jury  is  required  to  agree  that  each  component  was  committed  but  not  as  to  the  way 
the  component  is  committed.  2000  WI  App  121,  ^24. 

1.  The  definition  of  "officer"  provided  in  §  946.4 1  (2)(b)  is  adopted  by  §  946.415(1)  and  reads  as 
follows: 

"Officer"  means  a  peace  officer  or  other  public  officer  or  public  employee  having  the  authority  by 

virtue  of  the  officer's  or  employee's  office  or  employment  to  take  another  into  custody. 

2.  Section  939.23(3)  provides  that  when  the  word  "intentionally"  is  used  in  a  statute  it  requires  that 
the  defendant  have  knowledge  of  those  facts  set  forth  after  the  word  and  which  are  necessary  to  make  the 
conduct  criminal.  The  Committee  concluded  that  with  this  offense,  this  rule  means  that  the  defendant  must 
know  that  the  officer  was  lawfully  attempting  to  take  the  defendant  into  custody. 

3.  The  phrase  "while  committing  elements  1 .  and  2."  was  added  to  the  instruction  to  track  the  statute 
as  closely  as  possible.  Subsection  (2)(c)  requires  that  "[wjhile  acting  under  pars,  (a)  and  (b),"  the  actor  must 
remain  or  become  armed,  etc.  Elements  1.  and  2.  address  the  requirements  of  "pars,  (a)  and  (b)";  element 
3.  addresses  subsection  (2)(c). 

4.  If  definition  of  "dangerous  weapon"  is  needed,  see  Wis  Jl-Criminal  9 1 0. 

5.  This  is  based  on  the  definition  of  "went  armed"  used  in  the  uniform  instruction  for  carrying  a 
concealed  weapon.  See  Wis  Jl-Criminal  1335;  cases  discussing  the  phrase  are  collected  in  footnote  3  of  that 
instruction. 
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1770  ESCAPE  FROM  THE  CUSTODY  OF  A  PEACE  OFFICER  AFTER  LEGAL 
ARREST  FOR  A  FORFEITURE  OFFENSE1  —  §  946.42(2)(a)and  (3)(e) 

Statutory  Definition  of  the  Crime 

Escape  from  custody,  as  defined  in  §  946.42(2)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  a  person  who  intentionally  escapes  from  custody  when  that  custody  resulted 
from  legal  arrest  for  a  forfeiture  offense. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  in  custody.2 

"Custody"  means  that  a  person's  freedom  of  movement  is  restricted  either  by  the 
use  of  physical  force  by  a  peace  officer  or  by  the  assertion  of  authority  by  a  peace 
officer  to  which  the  person  has  submitted.3 

2.  The  custody  resulted  from  legal  arrest  for  a  forfeiture  offense. 

An  arrest  for  a  forfeiture  offense  is  legal  when  the  officer  making  the  arrest4 
(CHOOSE  THE  FOLLOWING  WHICH  APPLIES) 

(has  reasonable  grounds  to  believe  that  the  person  is  committing  or  has 
committed  a  forfeiture  offense). 
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(has  a  warrant  commanding  that  the  person  be  arrested,  where  that  warrant  is 
fair  on  its  face,  notwithstanding  unsubstantial  irregularities). 

(believes  on  reasonable  grounds  that  a  warrant  for  the  person's  arrest  has  been 
issued  in  this  state). 

AT  THE  REQUEST  OF  THE  DEFENDANT,  THE  FOLLOWING 

CAUTIONARY  INSTRUCTION  SHOULD  BE  GIVEN: 

[Evidence  that  the  defendant  was  in  custody  as  the  result  of  being  arrested  is  an 
essential  element  of  this  offense.  However,  the  fact  that  the  defendant  was 
suspected  of  illegal  activity  must  not  be  considered  proof  that  the  defendant  is  likely 
to  have  committed  the  offense  of  escape  as  charged  in  this  case.]5 

3.  The  defendant  escaped  from  custody. 

Escape  means  to  leave  in  any  manner  without  lawful  permission  or  authority.6 

4.  The  escape  from  custody  was  intentional. 

This  requires  that  the  defendant  intentionally  escaped  from  custody,  that  is,  that 
the  defendant  had  the  mental  purpose  to  escape.7 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 

been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

ADD  THE  FOLLOWING8  IF  DEFENDANT  HAS  BEEN  CHARGED  UNDER 
§  946.42(3 )(e):  LEAVING  THE  STATE  TO  AVOID  APPREHENSION. 

If  you  find  the  defendant  guilty  of  escape,  you  must  consider  the  following  question: 

"Did  the  defendant  leave  the  state  to  avoid  apprehension?” 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  left  the  state  to 

avoid  apprehension  you  should  answer  this  question  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  this  question  "no." 


COMMENT 

Wis  Jl-Criminal  1770  was  originally  published  in  1980  and  revised  in  1988,  1993,  and  1997.  This 
revision  combined  JI  1770  and  1771.  It  also  involved  adoption  of  a  new  format  and  nonsubstantive  editorial 
changes  and  was  approved  by  the  Committee  in  October  2007. 

The  Wisconsin  escape  statute,  §  946.42,  divides  escape  offenses  into  two  classifications:  offenses  under 
§  946.42(2)  are  punished  as  Class  A  misdemeanors;  offenses  under  §  946.42(3)  are  Class  H  felonies.  The 
severity  of  the  penalty  is  dependent  upon  the  seriousness  of  the  underlying  reason  for  the  accused  being  in 
custody. 

This  instruction  is  drafted  for  those  violations  of  subsection  (2)(a)  involving  escape  from  the  custody 
of  a  police  officer.  These  basic  offenses  are  punished  as  Class  A  misdemeanors.  The  penalty  is  increased 
to  that  for  a  Class  H  felony  if  the  defendant  leaves  the  state  to  avoid  apprehension.  See  §  946.42(3)(e).  This 
instruction  includes  a  special  question  to  be  used  when  the  felony  offense  is  submitted  to  the  jury. 

Escape  charges  under  §946.42(2)  apply  to  persons  who  were  jailed  for  nonpayment  of  a  municipal 
forfeiture  and  failed  to  return  to  jail  from  work  release.  State  v.  Smith.  214  Wis. 2d  541,  571  N.W.2d  472 
(Ct.  App.  1997). 
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Former  §  946.42(4),  which  required  that  sentences  imposed  for  escape  be  consecutive  to  any  sentence 
previously  imposed  or  which  may  be  imposed  for  any  crime  or  offense  for  which  the  person  was  in  custody 
when  he  escaped,  was  repealed  by  2001  Wisconsin  Act  109. 

1 .  Section  946.42(2)  deals  with  escape  from  custody  resulting  from  arrest  for,  charge  of,  or  conviction 
of  a  statutory  traffic  regulation,  statutory  forfeiture  or  municipal  ordinance  violation,  from  civil  arrest  or  body 
execution,  or  from  custody  under  §  938. 19  resulting  from  a  traffic  regulation,  etc.  This  instruction  is  drafted 
for  only  one  of  the  types  of  custody  possible  under  §  946.42(2)  —  custody  resulting  from  legal  arrest  for  a 
forfeiture  offense.  For  cases  involving  the  other  types  of  custody,  the  second  element  will  have  to  be 
modified  throughout  the  instruction. 

2.  This  instruction  is  drafted  for  cases  involving  escape  from  the  actual  custody  of  a  police  officer 
after  arrest.  The  definition  of  "custody"  is  based  on  recent  decisions  of  the  Wisconsin  appellate  courts.  See 
note  3,  below. 

For  cases  involving  escape  from  an  institutional  setting  after  arrest  for  or  conviction  of  a  forfeiture 
offense,  defining  "custody"  in  the  following  manner  may  be  helpful: 

Custody  means  physical  control  of  a  person  by  (an  institution)  (a  peace  officer)  (an  institution 

guard).  (A  person  is  also  in  custody  when  temporarily  outside  an  institution  for  the  purpose  of 

working  or  receiving  medical  care  or  other  authorized  purpose.) 

The  sentence  in  parentheses  should  be  read  to  the  jury  only  when  the  accused  was  lawfully  outside  the 
institution  when  the  alleged  escape  took  place.  Prisoners  may  be  taken  from  jails  or  other  institutions  for 
"rehabilitative  and  educational  activities. . . .  While  away  from  the  institution  grounds,  an  inmate  is  deemed 
to  be  under  the  care  and  control  of  the  institution  in  which  he  is  an  inmate  and  subject  to  its  rules  and 
discipline."  Wis.  Stat.  §  302.15. 

3 .  The  definition  of  "custody"  is  adapted  from  decisions  of  the  Wisconsin  Supreme  Court  and  Court 
of  Appeals.  These  decisions  held  that  the  proper  definition  of  custody  was  broader  than  being  in  the 
"physical  control"  of  a  police  officer  or  institution  guard,  which  had  been  the  definition  in  the  previous 
versions  of  this  instruction.  Rather,  it  is  enough  if  freedom  of  movement  has  been  restricted.  State  v.  Adams. 
152  Wis. 2d  68,  447  N.W.2d  90  (Ct.  App.  1989);  State  v.  Hoffman.  163  Wis.2d  752,  472  N.W.2d  558  (Ct. 
App.  1991);  State  v.  Swanson.  164  Wis.2d  437,  475  N.W.2d  437  (1991).  See  footnote  4,  Wis 
Jl-Criminal  1772  for  complete  discussion  of  these  cases. 

4.  What  constitutes  a  legal  arrest  is  defined  in  subsection  (l)(c)  of  §  946.42  as  follows:  '"Legal  arrest' 
includes  without  limitation  an  arrest  pursuant  to  process  fair  on  its  face  notwithstanding  insubstantial 
irregularities  and  also  includes  taking  a  juvenile  into  custody  under  s.  938. 19."  The  question  of  an  arrest's 
legality  can  become  complicated;  the  instruction  has  not  attempted  to  deal  with  each  of  the  individual 
problems  that  can  arise.  The  material  in  parentheses  is  based  on  the  description  of  arrest  authority  provided 
in  s.  968.07. 

As  far  as  the  "privilege"  to  escape  from  an  unlawful  arrest  is  concerned,  the  comment  to  the  Judiciary 
Committee's  1953  Report  on  the  Criminal  Code  states  at  page  191 : 

A  prisoner  in  custody  pursuant  to  an  illegal  arrest  has  a  privilege  to  escape  without  the  use  of 

deadly  or  excessive  force  and  so  has  a  defense  to  a  prosecution  under  this  section.  See  §  339.48 
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Self-defense  and  defense  of  others.  (Note,  now  §  939.48.)  What  is  a  legal  arrest  is  partially  set 
out  in  subsection  (5)  of  this  section.  See  also,  Restatement,  Torts  §  124  (1934).  If  the  illegality 
of  the  original  arrest  has  been  overcome  by  subsequent  events  making  the  custody  lawful,  the 
privilege  to  escape  no  longer  exists.  The  actor's  innocence  of  the  crime  for  which  he  is  in  custody 
is,  of  course,  no  defense  to  the  crime  of  escape. 

5.  This  cautionary  instruction  is  intended  to  advise  the  jury  that  the  fact  of  arrest  is  a  necessary 
element  of  the  escape  offense  but  must  not  be  used  to  find  that  the  defendant  is  probably  guilty  of  the  escape 
charge  simply  because  the  defendant  has  been  arrested.  It  should  be  given  only  at  the  request  of  the 
defendant,  since  it  may  serve  to  highlight  the  arrest. 

6.  This  is  the  definition  of  “escape”  found  in  §  946.42(1  )(b). 

7.  The  crime  of  escape  is  considered  to  be  a  continuing  offense.  Thus,  a  person  who  claims  he  was 
unable  to  form  the  intent  to  escape  because  of  drunkenness  or  epileptic  seizure  may  still  be  convicted  since 
the  person  could  have  formed  the  required  intent  when  he  sobered  up  or  when  the  disability  ceased.  See 
Parent  v.  State,  3 1  Wis.2d  106, 141  N.W.2d  878  (1966)  (drunkenness),  and  Ray  v.  State.  33  Wis.2d  685, 148 
N.W.2d  31  (1967)  (psychomotor  or  epileptic  seizure). 

See  Wis  Jl-Criminal  923  A  and  923B  regarding  instructing  the  jury  on  "intentionally." 

8.  Section  946.42(3)(e)  provides  for  an  increased  penalty  (from  a  Class  A  misdemeanor  to  a  Class 
H  felony)  if  the  defendant  leaves  the  state  to  avoid  apprehension.  Where  the  aggravated  offense  is  charged, 
the  Committee  recommends  that  a  separate  question  be  submitted  to  the  jury  if  they  find  the  defendant 
committed  the  basic  offense.  The  following  should  be  added  to  the  standard  verdict  form: 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

Did  the  defendant  leave  the  state  to  avoid  apprehension? 
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1771  ESCAPE  FROM  CUSTODY  RESULTING  FROM  VIOLATION  OF 

PROBATION,  PAROLE,  OR  EXTENDED  SUPERVISION  —  §  946.42(2m) 

Statutory  Definition  of  the  Crime 

Escape  from  custody,  as  defined  in  §  946.42(2m)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  a  person  who  intentionally  escapes  from  the  custody  of  a  probation,  parole,  or 
extended  supervision  agent,  or  a  correctional  officer,  when  that  custody  resulted  from  an 
allegation  or  finding  of  a  violation  of  the  rules  or  conditions  of  probation,  parole,  or  extended 
supervision. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  in  the  custody  of  a  (probation  agent)  (parole  agent)  (extended 
supervision  agent)  (correctional  officer). 

"Custody"  means  the  physical  custody  or  authorized  physical  control  of  a  person 
by  a  (probation  agent)  (parole  agent)  (extended  supervision  agent)  (correctional 
officer).1 

2.  The  custody  resulted  from  (an  allegation)  (a  finding)  that  the  defendant  violated  the 
rules  or  conditions  of  (probation)  (parole)  (extended  supervision).2 
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3.  The  defendant  escaped  from  custody. 

"Escape"  means  to  leave  in  any  manner  without  lawful  permission  or  authority.3 

4.  The  escape  from  custody  was  intentional. 

This  requires  that  the  defendant  intentionally  escaped  from  custody,  that  is,  that 
the  defendant  had  the  mental  purpose  to  escape.4 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  ands  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1771  was  approved  by  the  Committee  in  December  2008. 

This  instruction  is  drafted  for  violations  of  subsection  (2m)  of  §  946.42,  which  reads  as  follows: 

(2m)  A  person  who  is  in  the  custody  of  a  probation,  parole,  or  extended  supervision  agent,  or 
a  correctional  officer,  based  on  an  allegation  or  a  finding  that  the  person  violated  the  rules  or 
conditions  of  probation,  parole,  or  extended  supervision  and  who  intentionally  escapes  from 
custody  is  guilty  of  a  Class  H  felony. 

This  subsection  was  created  by  2007  Wisconsin  Act  226  [effective  date:  May  31,  2008].  It  was  apparently 
intended  to  address  a  gap  in  the  former  statute  identified  in  State  v.  Zimmerman.  2001  WI  App  238,  248 
Wis. 2d  370, 635  N.W.2d  864,  which  held  that  a  probationer  or  parolee,  taken  into  custody  for  violating  terms 
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of  release  by  a  probation  or  parole  agent,  was  not  "in  custody"  for  purposes  of  §946.42  when  being 
transported  to  jail. 

1.  The  definition  of  "custody"  is  based  on  §  946.42(l)(a)l.c.:  "Actual  custody  or  authorized  physical 
control  of  a  probationer,  parolee,  or  person  on  extended  supervision  by  the  department  of  corrections."  The 
instruction  uses  "physical  custody"  in  place  of  "actual  custody";  no  change  in  meaning  is  intended.  In  the 
Committee's  judgment,  the  custody  requirement  and  its  definition  are  intended  to  make  the  distinction 
between  "legal  custody"  —  all  persons  under  supervision  are  in  the  legal  custody  of  the  department  —  and 
the  "actual"  or  "physical"  custody  required  as  the  predicate  for  an  escape  charge.  For  court  decisions 
discussing  "custody"  in  other  contexts,  see  Wis  Jl-Criminal  1772,  footnote  2. 

Section  302. 1 13  provides  authority  for  the  department  to  take  physical  custody  of  persons  released  on 
extended  supervision.  Section  304.06  does  the  same  regarding  persons  released  on  parole.  DOC  328.22, 
Wis.  Admin.  Code,  promulgated  under  the  authority  of  §  973.01(1),  authorizes  custody  of  probationers. 

2.  If  a  cautionary  instruction  is  requested  regarding  the  evidence  that  the  defendant  was  alleged  or 
found  to  have  violated  conditions  of  supervision,  see  Wis  Jl-Criminal  275  Cautionary  Instruction:  Evidence 
Of  Other  Conduct  and  Wis  Jl-Criminal  312  Prisoner  As  Witness  Or  Defendant:  Prisoner  Status  An  Issue. 

3.  This  is  the  definition  of  escape  found  in  §  946.42(1  )(b). 

4.  The  crime  of  escape  is  considered  to  be  a  continuing  offense.  Thus,  a  person  who  claims  he  was 
unable  to  form  the  intent  to  escape  because  of  drunkenness  or  epileptic  seizure  may  still  be  convicted  since 
the  person  could  have  formed  the  required  intent  when  he  sobered  up  or  when  the  disability  ceased.  See 
Parent  v.  State.  3 1  Wis.2d  106, 141  N.W.2d  878  (1966)  (drunkenness),  and  Raw.  State.  33  Wis.2d  685, 148 
N.W.2d  31  (1967)  (psychomotor  or  epileptic  seizure). 

See  Wis  Jl-Criminal  923 A  and  923B  regarding  instructing  the  jury  on  "intentionally." 
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1772  ESCAPE  FROM  CUSTODY  RESULTING  FROM  LEGAL  ARREST  FOR  A 
CRIME  —  §  946.42(3)(a) 

Statutory  Definition  of  the  Crime 

Escape  from  custody,  as  defined  in  §  946.42(3)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  a  person  who  intentionally  escapes  from  custody  when  that  custody  resulted 
from  legal  arrest  for  a  crime. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  in  custody. 

SELECT  THE  APPLICABLE  DEFINITION  OF  "CUSTODY."1 

[Custody  means  the  physical  control  of  a  person  by  (an  institution)  (a  peace 
officer)  (an  institution  guard).2  (A  person  is  also  in  custody  when  temporarily 
outside  an  institution  for  the  purpose  of  working  or  receiving  medical  care  or  other 
authorized  purpose.)3] 

["Custody"  means  that  a  person's  freedom  of  movement  is  restricted  either  by 
the  use  of  physical  force  by  a  peace  officer  or  by  the  assertion  of  authority  by  a 
peace  officer  to  which  the  person  has  submitted.4] 

2.  The  custody  resulted  from  legal  arrest  for  a  crime. 
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An  arrest  for  a  crime  is  legal  when  the  officer  making  the  arrest5 
CHOOSE  THE  FOLLOWING  WHICH  APPLIES 

(has  reasonable  grounds  to  believe  that  the  person  is  committing  or  has 

committed  a  crime.  _ is  a  crime.)6 

(has  a  warrant  commanding  that  the  person  be  arrested,  where  that  warrant  is 
fair  on  its  face,  notwithstanding  unsubstantial  irregularities). 

(believes  on  reasonable  grounds  that  a  warrant  for  the  person's  arrest  has  been 
issued  in  this  state). 

(believes  on  reasonable  grounds  that  a  felony  warrant  for  the  person's  arrest  has 
been  issued  in  another  state). 

AT  THE  REQUEST  OF  THE  DEFENDANT,  THE  FOLLOWING 
CAUTIONARY  INSTRUCTION  SHOULD  BE  GIVEN: 

[Evidence  that  the  defendant  was  in  custody  as  the  result  of  being  arrested  is  an 

essential  element  of  this  offense.  However,  the  fact  that  the  defendant  was 

suspected  of  illegal  activity  must  not  be  considered  proof  that  the  defendant  is  likely 

to  have  committed  the  offense  of  escape  as  charged  in  this  case.]7 

3.  The  defendant  escaped  from  custody. 

Escape  means  to  leave  in  any  manner  without  lawful  permission  or  authority.8 

ADD  THE  FOLLOWING  IF  THE  CASE  INVOLVES  FAILURE 
TO  REMAIN  WITHIN  THE  LIMITS  OF  A  HOME  DETENTION 
PROGRAM  UNDER  §  302.425. 
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[Escape  includes  the  intentional  failure  to  remain  within  the  limits  of  a  home 
detention  program.]9 

4.  The  escape  from  custody  was  intentional. 

This  requires  that  the  defendant  intentionally  escaped  from  custody,  that  is,  that 
the  defendant  had  the  mental  purpose  to  escape.10 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1772  was  originally  published  in  1980  and  revised  in  1988,  1993,  and  1997.  This 
revision  combined  JT  1772  and  1773.  It  also  involved  adoption  of  a  new  format  and  nonsubstantive  editorial 
changes  and  was  approved  by  the  Committee  in  October  2007. 

The  Wisconsin  escape  statute,  §  946.42,  divides  escape  offenses  into  two  classifications:  offenses  under 
§  946.42(2)  are  punished  as  Class  A  misdemeanors;  offenses  under  §  946.42(3)  are  Class  H  felonies.  The 
severity  of  the  penalty  is  dependent  upon  the  seriousness  of  the  underlying  reason  for  the  accused  being  in 
custody. 

Section  946.42(3)  deals  with  escapes  from  custody  that  result  from  the  following  circumstances: 

(a)  Pursuant  to  a  legal  arrest  for,  lawfully  charged  with  or  convicted  of  or  sentenced  for  a  crime. 
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(b)  Lawfully  taken  into  custody  under  s.  938. 1 9  for  or  lawfully  alleged  or  adjudged  under  ch.  93  8 
to  be  delinquent  on  the  basis  of  a  violation  of  a  criminal  law. 

(c)  Subject  to  a  disposition  under  s.  938.34(4d),  (4h),  or  (4m),  to  a  placement  under  s.  938.357(4) 
or  to  aftercare  revocation  under  s.  938.357(5)(e). 

(d)  Subject  to  an  order  under  s.  48.366. 

(e)  In  custody  under  the  circumstances  described  in  sub.  (2)  and  leaves  the  state  to  avoid 
apprehension.  Leaving  the  state  and  failing  to  return  is  prima  facie  evidence  of  intent  to  avoid 
apprehension. 

(f)  Pursuant  to  a  legal  arrest  as  a  fugitive  from  justice  in  another  state. 

(g)  Committed  to  the  department  of  health  and  family  services  under  ch.  971  or  975. 

This  instruction  is  drafted  for  violations  of  subsection  (3)(a)  involving  escape  from  the  custody  of  a 
police  officer  or  from  the  actual  physical  control  of  an  institution  or  officer.  [Escape  from  an  officer  at  the 
time  of  arrest  was  formerly  addressed  in  Wis  Jl-Criminal  1773;  that  instruction  has  been  combined  in  this 
version  of  Wis  Jl-Criminal  1 772.]  The  first  element  provides  alternative  definitions  of  "custody"  for  the  two 
types  of  cases. 

Wis  Jl-Criminal  1774  is  drafted  for  violations  of  subsection  (3)(a)  involving  escapes  following 
conviction  or  sentence.  Wis  Jl-Criminal  1 770  is  drafted  for  violations  of  subsection  (3)(e)  involving  escapes 
under  sub.  (2)  where  the  defendant  leaves  the  state  to  avoid  apprehension.  For  any  of  the  other  alternatives 
in  §  946.42(3)(b)  through  (g),  the  second  element  of  the  instruction  would  need  to  be  modified  (along  with 
corresponding  changes  in  the  opening  and  concluding  paragraphs). 

Note  that  the  statute  does  not  distinguish  between  arrests  for  felonies  and  misdemeanors  or  between 
custody  resulting  from  arrest  or  conviction  or  sentence. 

A  note  on  the  defense  of  necessity  or  coercion  follows  the  Comment  to  Wis  Jl-Criminal  1774. 

A  probationer  or  parolee,  taken  into  custody  for  violating  terms  of  release  by  a  probation  or  parole 
agent,  is  not  "in  custody"  for  purposes  of  §946.42  when  being  transported  to  jail.  State  v.  Zimmerman.  2001 
WI  App  238,  248  Wis.2d  370,  635  N.W.2d  864. 

1 .  This  instruction  is  drafted  for  those  violations  of  subsection  (3)  involving  escape  from  the  actual 
physical  control  of  an  institution  or  officer  or  from  the  custody  of  a  police  officer  at  the  time  of  arrest.  The 
applicable  definition  should  be  selected. 

2.  The  definition  of  "custody"  is  based  on  the  one  provided  in  §  946.42(1  )(a). 

"Custody"  was  discussed  at  length  in  State  v.  Schaller.  70  Wis. 2d  107,  233  N.W.2d  416  (1974),  where 
it  was  held  that  it  was  not  escape  when  a  person  committed  to  the  county  jail  during  nonworking  hours  as 
a  condition  of  probation  failed  to  return  at  the  close  of  the  working  day.  The  court  discussed  "actual"  and 
"constructive"  custody  and  determined  that  a  probationer  was  not  in  the  constructive  custody  of  the  sheriff 
during  the  periods  of  release  and  therefore  his  elopement  did  not  constitute  escape  under  §  946.42. 
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In  State  v.  Rosenberg.  208  Wis.2d  191,  560  N.W.2d  266  (1997),  the  Wisconsin  Supreme  Court 
reaffirmed  the  holding  in  Schaller.  at  least  as  it  applied  to  offenses  charged  under  the  1994  version  of 
§  946.42.  The  statute  was  again  amended  in  1996;  the  court  "decline[d]  to  rule  on  the  impact  the  1996 
amendments  have  on  Schaller.”  Wis.2d  191,  193n.  1 .  The  Committee  concluded  that  the  plain  language  of 
the  statute  after  the  1996  amendments  covers  a  probationer  who  does  not  return  to  jail  as  required.  The 
relevant  portion  is  the  last  sentence  of  §  946.42(1  )(a)  which  provides  that  custody  does  not  include  a 
probationer  "unless  the  person  is  in  actual  custody  or  is  subject  to  a  confinement  order  under  s.  973.09('4)." 
The  underlined  portion  was  added  by  1995  Wisconsin  Act  154.  Rosenberg  noted  that  the  Legislative 
Reference  Bureau  analysis  of  the  bill  that  was  enacted  as  1 995  Wisconsin  Act  1 54  stated:  "This  bill  makes 
a  probationer  subject  to  the  escape  law  at  all  times  when  he  or  she  is  subject  to  an  order  of  confinement  as 
a  condition  of  probation." 

A  probationer  or  parolee,  taken  into  custody  for  violating  terms  of  release  by  a  probation  or  parole 
agent,  is  not  "in  custody"  for  purposes  of  §946.42  when  being  transported  to  jail.  State  v,  Zimmerman.  2001 
WI  App  238,  248  Wis.2d  370,  635  N.W.2d  864. 

3 .  The  sentence  in  parentheses  should  be  read  to  the  jury  only  when  the  accused  was  lawfully  outside 
the  institution  when  the  alleged  escape  took  place.  Prisoners  may  be  taken  from  jails  or  other  institutions 
for  "rehabilitative  and  educational  activities.  .  .  .  While  away  from  the  institution  grounds,  an  inmate  is 
deemed  to  be  under  the  care  and  control  of  the  institution  in  which  he  is  an  inmate  and  subject  to  its  rules 
and  discipline."  Wis.  Stat.  §  302.15.  Also,  see  note  2,  above,  regarding  the  custody  status  of  prisoners 
confined  to  the  county  jail  as  a  condition  of  probation. 

4.  The  definition  of  "custody"  is  adapted  from  decisions  of  the  Wisconsin  Supreme  Court  and  Court 
of  Appeals.  These  decisions  held  that  the  proper  definition  of  custody  was  broader  than  being  in  the 
"physical  control"  of  a  police  officer  or  institution  guard,  which  had  been  the  definition  in  the  previous 
versions  of  this  instruction.  Rather,  it  is  enough  if  freedom  of  movement  has  been  restricted.  The  Committee 
modified  this  definition  in  light  of  recent  decisions  dealing  with  "seizures"  under  the  4th  Amendment  to 
develop  the  definition  used  here. 

In  State  v.  Adams.  152  Wis. 2d  68,  447  N.W.2d  90  (Ct.  App.  1989),  police  stopped  the  suspect  on 
suspicion  of  drunk  driving  and  he  failed  the  field  sobriety  tests.  While  the  officer  was  running  a  license 
check,  the  suspect  ran  away  but  was  chased  down  by  the  officer.  The  suspect  and  his  companion  then 
overwhelmed  the  officer,  locked  him  up  in  his  own  handcuffs,  and  got  away.  They  later  turned  themselves 
in.  The  defendant  challenged  his  escape  conviction  on  the  ground  that  he  was  never  in  "custody."  He  argued 
that  "custody"  should  be  defined  (as  in  Wis  Jl-Criminal  1772)  as  "in  physical  control"  of  the  officer.  Since 
they  successfully  resisted  the  arrest,  so  the  argument  goes,  the  defendants  were  never  in  the  officer's  control. 
The  court  of  appeals  rejected  the  argument,  holding  that  "custody"  means  "ability  or  freedom  of  movement 
had  been  restricted." 

In  State  v.  Hoffman.  163  Wis.2d  752,  472  N.W.2d  558  (Ct.  App.  1991),  an  officer  went  to  Hoffman's 
house  with  a  warrant  for  his  arrest.  He  found  Hoffman  in  his  driveway  and  told  him  he  had  a  warrant  and 
was  placing  him  under  arrest.  Hoffman  moved  toward  the  house  but  the  officer  positioned  himself  in  his 
way.  The  officer  refused  Hoffman  permission  to  go  to  the  house  to  get  clothing.  While  discussing  this, 
Hoffman's  brother  executed  a  "basketball  pick"  type  of  maneuver,  blocking  the  officer  while  Hoffman  ran 
away  through  the  garage.  The  trial  court  modified  the  escape  instruction  to  use  the  Adams  definition  of 
custody  instead  of  the  "physical  control"  definition  from  the  standard  instruction.  Hoffman  argued  that 
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Adams  was  wrong  and  the  standard  instruction  was  right.  He  conceded  he  may  have  been  under  legal  arrest, 
but  said  he  was  never  in  the  officer's  control.  The  court  rejected  the  argument,  holding  that  "custody"  is 
broader  than  the  "physical  control"  definition  used  in  the  former  instruction.  It  is  satisfied  by  the  restraint 
on  freedom  of  movement  that  is  required  as  the  first  element  of  the  "three  elements  of  arrest"  test  that  has 
traditionally  been  used  in  Wisconsin.  Everyone  who  is  under  legal  arrest  is  in  custody.  A  footnote 
establishes  that  there  was  enough  restraint  to  satisfy  what  is  required  for  an  arrest:  a  reasonable  jury  could 
find  that  Hoffman  submitted  to  the  officer's  assertion  of  authority.  [This  relates  to  the  definition  of  "seizure" 
adopted  by  the  U.S.  Supreme  Court  for  4th  Amendment  purposes,  see  Hodari  D..  discussed  below.] 

In  State  v.  Swanson.  164  Wis.2d  437,  475  N.W.2d  437  (1991),  officers  observed  an  automobile  drive 
onto  the  sidewalk  in  the  city  of  Prescott  at  2:00  a.m.  They  made  contact  with  Swanson,  the  driver,  who  could 
not  produce  a  driver's  license  and  smelled  of  intoxicants.  The  officers  began  to  conduct  field  sobriety  tests 
and  did  not  detect  slurred  speech  or  difficulty  in  standing.  Before  completing  the  field  sobriety  test,  the 
officers  conducted  a  patdown  and  discovered  a  bag  of  marijuana.  At  that  point  the  officers  received  a  call 
for  backup  assistance  at  a  domestic  disturbance.  They  put  Swanson  in  the  police  car  and  drove  to  the  site 
of  the  disturbance.  When  they  got  there,  Swanson  was  left  alone  and  he  escaped.  The  Wisconsin  Supreme 
Court  reversed  Swanson's  escape  conviction  because  he  was  not  "in  custody."  The  court  focused  on  the  4th 
Amendment  test  for  arrest,  holding  that  the  suspect  was  not  under  arrest  on  the  street  because  field  sobriety 
tests  are  not  "custody."  Probable  cause  did  not  exist  until  after  the  marijuana  bag  was  discovered,  and  it  was 
discovered  by  an  unlawful  search  -  one  that  exceeded  the  scope  of  a  lawful  frisk.  Thus,  Swanson  was  not 
lawfully  arrested  and  not  covered  by  the  escape  statute.  In  the  course  of  its  decision,  the  court  overruled  the 
"three  elements  of  arrest"  test  previously  used  in  Wisconsin  and  relied  on  in  Adams  and  Hoffman.  In  its 
place,  the  court  adopted  the  "objective"  test,  under  which  the  question  is:  would  a  reasonable  person  in  the 
suspect's  position  have  considered  himself  to  be  under  arrest?  The  court  mentioned  neither  Adams  nor 
Hoffman  and  referred  to  escape  only  at  the  very  end  of  the  opinion: 

As  Swanson  was  not  "in  custody"  at  the  time  he  eluded  police  he  cannot  be  considered  as  to  have 

escaped  from  custody  under  sec.  946.42(3)(a),  Stats. 

164  Wis.2d  437,  455 

The  Committee  concluded  that  the  result  of  these  three  decisions  is  that  "custody"  for  the  purposes  of 
the  escape  statute  is  to  be  defined  in  a  manner  consistent  with  the  definition  of  "seizure"  employed  for  4th 
Amendment  purposes.  The  United  States  Supreme  Court  addressed  the  issue  in  California  v.  Hodari  D..  499 
U.S.  621  (1991).  Hodari  D.  involved  police  pursuit  of  a  young  man  who  ran  away  when  he  saw  police 
approaching.  Just  before  the  officers  caught  him,  he  threw  away  a  bag  that  turned  out  to  have  cocaine  in  it. 
The  question  was  whether  the  man  had  been  "seized"  before  he  tossed  the  bag  aside.  For  the  purpose  of 
determining  when  there  is  a  4th  Amendment  "seizure,"  the  U.S.  Supreme  Court  equated  "seizure"  with 
"arrest"  and  defined  it  as  follows: 

An  arrest  requires  either  physical  force  (laying  on  of  hands  or  application  of  physical  force  to 

restrain  movement)  or,  where  that  is  absent,  submission  to  the  assertion  of  authority. 

499  U.S.  621,626 

The  definition  of  "custody"  used  in  the  instruction  is  based  on  this  formulation. 
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5.  What  constitutes  a  legal  arrest  is  defined  in  subsection  (l)(c)  of  §  946.42  as  follows:  "'Legal  arrest' 
includes  without  limitation  an  arrest  pursuant  to  process  fair  on  its  face  notwithstanding  insubstantial 
irregularities  and  also  includes  taking  a  juvenile  into  custody  under  s.  938.19."  The  question  of  an  arrest's 
legality  can  become  complicated;  the  instruction  has  not  attempted  to  deal  with  each  of  the  individual 
problems  that  can  arise.  The  material  in  parentheses  is  based  on  the  description  of  arrest  authority  provided 
in  s.  968.07. 

As  far  as  the  "privilege"  to  escape  from  an  unlawful  arrest  is  concerned,  the  comment  to  the  Judiciary 
Committee's  1953  Report  on  the  Criminal  Code  states  at  page  191: 

A  prisoner  in  custody  pursuant  to  an  illegal  arrest  has  a  privilege  to  escape  without  the  use  of 
deadly  or  excessive  force  and  so  has  a  defense  to  a  prosecution  under  this  section.  See  §  339.48 
Self-defense  and  defense  of  others.  (Note,  now  §  939.48.)  What  is  a  legal  arrest  is  partially  set 
out  in  subsection  (5)  of  this  section.  See  also,  Restatement,  Torts  §  124  (1934).  If  the  illegality 
of  the  original  arrest  has  been  overcome  by  subsequent  events  making  the  custody  lawful,  the 
privilege  to  escape  no  longer  exists.  The  actor's  innocence  of  the  crime  for  which  he  is  in  custody 
is,  of  course,  no  defense  to  the  crime  of  escape. 

6.  Misdemeanor  traffic  violations  are  punishable  by  imprisonment  and  therefore  are  "crimes"  under 
§  946.42.  State  v.  Beasley,  165  Wis.2d  97,  477  N.W.2d  57  (Ct.  App.  1991). 

7.  This  cautionary  instruction  is  intended  to  advise  the  jury  that  the  fact  of  arrest  is  a  necessary 
element  of  the  escape  offense  but  should  not  be  used  to  find  that  the  defendant  is  probably  guilty  of  the 
escape  charge  simply  because  the  defendant  has  been  arrested.  It  should  be  given  only  at  the  request  of  the 
defendant,  since  it  may  serve  to  highlight  the  arrest. 

8.  This  is  the  definition  of  “escape”  found  in  §  946.42(1  )(b). 

9.  Section  302.425  provides  that  the  sheriff  or  superintendent  of  a  house  of  correction  may  place  a 
prisoner  in  a  home  detention  programs  to  be  monitored  by  an  electronic  monitoring  system.  Subsection  (6) 
of  the  statute  provides: 

Any  intentional  failure  of  a  prisoner  to  remain  within  the  limits  of  his  or  her  detention  or  to  return 
to  his  or  her  place  of  detention,  as  specified  in  the  terms  of  detention  under  sub.  (3),  is  considered 
an  escape  under  s.  946.42(3)(a). 

The  Committee  concluded  that  offenses  involving  electronic  monitoring  under  sec.  302.045  are  best 
handled  by  adding  the  recommended  statement  to  the  regular  escape  instruction.  Electronic  monitoring  is 
also  authorized  by  sec.  973.03(4)(a),  which  provides  that  "in  lieu  of  a  sentence  of  imprisonment  to  the  county 
jail,  a  court  may  impose  a  sentence  of  detention  at  the  defendant's  place  of  residence  ..."  Subsection  (4)(c) 
provides  that  if  the  defendant  fails  to  comply  with  the  terms  of  the  detention,  the  court  may  order  that  the 
remainder  of  the  sentence  be  served  in  the  county  jail.  Subsection  (4)(d)  provides  that  a  sentence  under  sec. 
973 .04  is  not  a  sentence  of  imprisonment,  and  lists  exceptions  that  do  not  include  the  escape  statute.  Because 
sec.  973.04  apparently  provides  a  specific  remedy  for  failure  to  abide  by  the  terms  of  the  detention  and 
because  it  does  not  reference  the  escape  statute  as  sec.  302.045  does,  the  Committee  concluded  that 
violations  of  detention  conditions  under  sec.  973.04  are  not  punishable  as  escape. 
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10.  The  crime  of  escape  is  considered  to  be  a  continuing  offense.  Thus,  a  person  who  claims  he  was 
unable  to  form  the  intent  to  escape  because  of  drunkenness  or  epileptic  seizure  may  still  be  convicted  since 
the  person  could  have  formed  the  required  intent  when  he  sobered  up  or  when  the  disability  ceased.  See 
Parent  v.  State.  3 1  Wis.2d  106,  141  N.W.2d  878  (1966)  (drunkenness),  and  Ray  v.  State,  33  Wis.2d  685,  148 
N.W.2d  3 1  (1967)  (psychomotor  or  epileptic  seizure). 

See  Wis  Jl-Criminal  923  A  and  923B  regarding  instructing  the  jury  on  "intentionally." 


©2008,  Regents,  Univ.  of  Wis. 


8 


(Rel.  No.  46—5/2008) 


1773 


WIS  JI-CRIMINAL 


1773 


1773  ESCAPE  FROM  THE  CUSTODY  OF  A  PEACE  OFFICER  AFTER  LEGAL 
ARREST  FOR  A  CRIME  —  §  946.42(3)(a) 

INSTRUCTION  WITHDRAWN 


COMMENT 

Wis  Jl-Criminal  1773  was  originally  published  in  1993  and  revised  in  1997.  It  was  withdrawn  in  2007 
when  its  substance  was  included  in  a  revised  Wis  Jl-Criminal  1772. 
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1774  ESCAPE  FROM  CUSTODY:  JAIL  OR  PRISON  ESCAPE  —  §  946.42(3)(a) 

Statutory  Definition  of  the  Crime 

Escape  from  custody,  as  defined  in  §  946.42(3)(a)  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  a  person  who  intentionally  escapes  from  custody  when  that  custody  resulted 
from  being  sentenced  for  a  crime. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  in  custody. 

"Custody"  means  the  physical  control  of  a  person  by  (an  institution)  (a  peace 
officer)  (an  institution  guard).1  (A  person  is  also  in  custody  when  temporarily 
outside  an  institution  for  the  purpose  of  working  or  receiving  medical  care  or  other 
authorized  purpose.)2 

ADD  THE  FOLLOWING  IF  THE  CASE  INVOLVES  FAILURE  TO 
REMAIN  WITHIN  THE  LIMITS  OF  A  HOME  DETENTION  PROGRAM 
UNDER  §  302.425. 

[Escape  includes  the  intentional  failure  to  remain  within  the  limits  of  a  home 
detention  program.]3 

2.  The  custody  was  the  result  of  being  sentenced4  for  a  crime.3 
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AT  THE  REQUEST  OF  THE  DEFENDANT,  THE  FOLLOWING 

CAUTIONARY  INSTRUCTION  SHOULD  BE  GIVEN: 

[While  evidence  that  the  defendant  was  in  custody  as  the  result  of  a  prior 
criminal  conviction  is  an  essential  element  of  this  offense,  it  must  not  be  used  for 
any  other  purpose  (than  determining  the  weight  and  credit  to  be  given  to  testimony).6 
Particularly,  you  should  bear  in  mind  that  conviction  of  the  defendant  of  a  crime  at 
some  previous  time  is  not  proof  that  the  defendant  is  guilty  of  the  offense  which  is 
now  charged.]7 

3 .  The  defendant  escaped  from  custody. 

Escape  means  to  leave  in  any  manner  without  lawful  permission  or  authority.8 

4.  The  escape  from  custody  was  intentional. 

This  requires  that  the  defendant  intentionally  escaped  from  custody,  that  is,  that 
the  defendant  had  the  mental  purpose  to  escape.9 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1774  was  originally  published  in  1980  and  revised  in  1988,  1993,  and  1997.  This 
revision  involved  adoption  of  a  new  format  and  nonsubstantive  editorial  changes  and  was  approved  by  the 
Committee  in  October  2007. 

The  Wisconsin  escape  statute,  §  946.42,  divides  escape  offenses  into  two  classifications:  offenses  under 
§  946.42(2)  are  punished  as  Class  A  misdemeanors;  offenses  under  §  946.42(3)  are  Class  H  felonies.  The 
severity  of  the  penalty  is  dependent  upon  the  seriousness  of  the  underlying  reason  for  the  accused  being  in 
custody. 

Section  946.42(3)  deals  with  escapes  from  custody  that  result  from  the  following  circumstances: 

(a)  Pursuant  to  a  legal  arrest  for,  lawfully  charged  with  or  convicted  of  or  sentenced  for  a  crime. 

(b)  Lawfully  taken  into  custody  under  s.  938. 1 9  for  or  lawfully  alleged  or  adjudged  under  ch.  938 
to  be  delinquent  on  the  basis  of  a  violation  of  a  criminal  law. 

(c)  Subject  to  a  disposition  under  s.  938.34(4d),  (4h),  or  (4m),  to  a  placement  under  s.  938.357(4) 
or  to  aftercare  revocation  under  s.  938.357(5)(e). 

(d)  Subject  to  an  order  under  s.  48.366. 

(e)  In  custody  under  the  circumstances  described  in  sub.  (2)  and  leaves  the  state  to  avoid 
apprehension.  Leaving  the  state  and  failing  to  return  is  prima  facie  evidence  of  intent  to  avoid 
apprehension. 

(f)  Pursuant  to  a  legal  arrest  as  a  fugitive  from  justice  in  another  state. 

(g)  Committed  to  the  department  of  health  and  family  services  under  ch.  971  or  975. 

Subsection  (3)(a)  of  §  946.42  prohibits  escape  from  custody  "pursuant  to  a  legal  arrest  for,  lawfully 
charged  with  or  convicted  of  or  sentence  for  a  crime."  This  instruction  is  drafted  for  violations  of  subsection 
(3)(a)  involving  escapes  following  conviction  or  sentence.  There  is  a  technical  distinction  in  Wisconsin  to 
the  effect  that  one  placed  on  probation  is  not  serving  a  sentence.  If  that  distinction  is  implicated  in  a  case 
for  which  this  instruction  might  be  used,  the  text  should  be  changed  to  refer  to  custody  that  "resulted  from 
being  convicted  of  a  crime."  Also  see  note  1,  below. 

The  penalties  provided  in  the  escape  statute  do  not  distinguish  between  escapes  from  county  jail  and 
escapes  from  prison.  All  escapes  from  custody  resulting  from  conviction  for  a  crime  are  treated  the  same. 
They  are  also  treated  the  same  as  escapes  following  arrest  for  a  crime  but  before  conviction.  Wis 
Jl-Criminal  1774  is  drafted  for  escapes  following  conviction  and  can  be  used  if  escape  is  from  a  jail  or  a 
prison.  The  place  of  imprisonment  is  no  longer  significant.  What  is  significant  is  the  cause  of  the  custody 
—  conviction  of  a  crime. 

For  violations  of  subsection  (3)(a)  involving  escapes  after  lawful  arrest,  see  Wis  Jl-Criminal  1772.  Wis 
Jl-Criminal  1770  is  drafted  for  violations  of  subsection  (3)(e)  involving  escapes  under  sub.  (2)  where  the 
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defendant  leaves  the  state  to  avoid  apprehension.  For  any  of  the  other  alternatives  in  §  946. 42(3 )(b)  through 
(g),  the  second  element  of  the  instruction  would  need  to  be  modified  (along  with  corresponding  changes  in 
the  opening  and  concluding  paragraphs). 

Former  §  946.42(4),  which  required  that  sentences  imposed  for  escape  be  consecutive  to  any  sentence 
previously  imposed  or  which  may  be  imposed  for  any  crime  or  offense  for  which  the  person  was  in  custody 
when  he  escaped,  was  repealed  by  2001  Wisconsin  Act  109. 

A  note  discussing  the  defense  of  duress,  necessity,  or  coercion  follows  these  footnotes. 

1.  The  definition  of  "custody"  is  based  on  the  one  provided  in  §  946.42(1  )(a). 

"Custody"  was  discussed  at  length  in  State  v.  Schaller,  70  Wis.2d  107,  233  N.W.2d  416  (1974),  where 
it  was  held  that  it  was  not  escape  when  a  person  committed  to  the  county  jail  during  nonworking  hours  as 
a  condition  of  probation  failed  to  return  at  the  close  of  the  working  day.  The  court  discussed  "actual"  and 
"constructive"  custody  and  determined  that  a  probationer  was  not  in  the  constructive  custody  of  the  sheriff 
during  the  periods  of  release  and  therefore  his  elopement  did  not  constitute  escape  under  §  946.42. 

In  State  v.  Rosenberg.  208  Wis.2d  191,  560  N.W.2d  266  (1997),  the  Wisconsin  Supreme  Court 
reaffirmed  the  holding  in  Schaller,  at  least  as  it  applied  to  offenses  charged  under  the  1994  version  of 
§  946.42.  The  statute  was  again  amended  in  1996;  the  court  "decline[d]  to  rule  on  the  impact  the  1996 
amendments  have  on  Schaller."  Wis.2d  191,  193n.l.  The  Committee  concluded  that  the  plain  language  of 
the  statute  after  the  1996  amendments  covers  a  probationer  who  does  not  return  to  jail  as  required.  The 
relevant  portion  is  the  last  sentence  of  §  946.42(1  )(a)  which  provides  that  custody  does  not  include  a 
probationer  "unless  the  person  is  in  actual  custody  or  is  subject  to  a  confinement  order  under  s.  973.09141." 
The  underlined  portion  was  added  by  1995  Wisconsin  Act  154.  Rosenberg  noted  that  the  Legislative 
Reference  Bureau  analysis  of  the  bill  that  was  enacted  as  1995  Wisconsin  Act  154  stated:  "This  bill  makes 
a  probationer  subject  to  the  escape  law  at  all  times  when  he  or  she  is  subject  to  an  order  of  confinement  as 
a  condition  of  probation." 

In  State  v.  Sugden.  143  Wis.2d  728,  422  N.W.2d  624  (1988),  the  Wisconsin  Supreme  Court  held  that 
"custody"  refers  to  secure  custodial  facilities  within  the  general  geographical  boundary  of  a  particular  penal 
institution.  Thus,  Sugden's  conviction  for  escape  was  affirmed  where  he  left  the  locked  cottage  in  which  he 
was  confined  but  was  apprehended  before  he  progressed  beyond  the  outer  fence  defining  the  outer 
boundaries  of  the  institution. 

A  probationer  or  parolee,  taken  into  custody  for  violating  terms  of  release  by  a  probation  or  parole 
agent,  is  not  "in  custody"  for  purposes  of  §  946.42  when  being  transported  to  jail.  State  v.  Zimmerman.  200 1 
WI  App  238,  248  Wis.2d  370,  635  N.W.2d  864. 

2.  The  sentence  in  parentheses  should  be  read  to  the  jury  only  when  the  accused  was  lawfully  outside 
the  institution  when  the  alleged  escape  took  place.  Prisoners  may  be  taken  from  jails  or  other  institutions 
for  "rehabilitative  and  educational  activities.  .  .  .  While  away  from  the  institution  grounds,  an  inmate  is 
deemed  to  be  under  the  care  and  control  of  the  institution  in  which  he  is  an  inmate  and  subject  to  its  rules 
and  discipline."  Wis.  Stat.  §  302.15.  Also,  see  note  2,  above,  regarding  the  custody  status  of  prisoners 
confined  to  the  county  jail  as  a  condition  of  probation. 
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3.  Section  302.425  provides  that  the  sheriff  or  superintendent  of  a  house  of  correction  may  place  a 
prisoner  in  a  home  detention  programs  to  be  monitored  by  an  electronic  monitoring  system.  Subsection  (6) 
of  the  statute  provides: 

Any  intentional  failure  of  a  prisoner  to  remain  within  the  limits  of  his  or  her  detention  or  to  return 

to  his  or  her  place  of  detention,  as  specified  in  the  terms  of  detention  under  sub.  (3),  is  considered 

an  escape  under  s.  946.42(3)(a). 

The  Committee  concluded  that  offenses  involving  electronic  monitoring  under  sec.  302.045  are  best 
handled  by  adding  the  recommended  statement  to  the  regular  escape  instruction.  Electronic  monitoring  is 
also  authorized  by  sec.  973 ,03(4)(a),  which  provides  that  "in  lieu  of  a  sentence  of  imprisonment  to  the  county 
jail,  a  court  may  impose  a  sentence  of  detention  at  the  defendant's  place  of  residence  . . ."  Subsection  (4)(c) 
provides  that  if  the  defendant  fails  to  comply  with  the  terms  of  the  detention,  the  court  may  order  that  the 
remainder  of  the  sentence  be  served  in  the  county  jail.  Subsection  (4)(d)  provides  that  a  sentence  under  sec. 
973.04  is  not  a  sentence  of  imprisonment,  and  lists  exceptions  that  do  not  include  the  escape  statute.  Because 
sec.  973.04  apparently  provides  a  specific  remedy  for  failure  to  abide  by  the  terms  of  the  detention  and 
because  it  does  not  reference  the  escape  statute  as  sec.  302.045  does,  the  Committee  concluded  that 
violations  of  detention  conditions  under  sec.  973.04  are  not  punishable  as  escape. 

4.  Although  there  apparently  is  no  Wisconsin  law  on  the  subject,  the  Committee  is  of  the  opinion  that 
the  legality  of  the  underlying  conviction  and  sentence  is  not  an  issue  where  the  charge  is  escape  after 
conviction  or  sentence.  Thus,  it  should  be  no  defense  that  the  defendant's  underlying  conviction  is  subject 
to  challenge.  See  cases  cited  in  27  Am.Jur.2d  Escape.  Prison  Breaking,  and  Rescue.  §§  1,7,  14,  and  16,  for 
the  general  rule  that  where  imprisonment  is  under  color  of  law,  the  prisoner  is  not  entitled  to  resort  to 
self-help  but  must  challenge  the  validity  of  the  conviction  through  legal  channels. 

5.  Misdemeanor  traffic  violations  are  punishable  by  imprisonment  and  therefore  are  "crimes"  under 
§  946.42.  State  v.  Beasley.  165  Wis.2d  97,  477  N.W.2d  57  (Ct.  App.  1991). 

6.  Include  the  phrase  in  parentheses  when  the  evidence  of  a  prior  conviction  has  been  admitted  as 
relevant  to  credibility  under  §  906.09.  Subsection  (2)  of  §  906.09  provides  for  the  exclusion  of  such  evidence 
if  its  probative  value  is  outweighed  by  the  danger  of  unfair  prejudice.  The  trial  judge  must  make  a  prior 
determination  that  such  evidence  is  admissible  (see  §§  906.09(3)  and  901.04). 

7.  This  cautionary  instruction  is  suggested  to  deal  with  the  fact  that  evidence  of  a  prior  conviction  will 
be  before  the  jury  in  most  escape  cases.  It  is  intended  to  advise  the  jury  that  the  prior  conviction  is  a 
necessary  element  of  the  escape  offense  but  must  not  be  used  to  find  that  the  defendant  is  probably  guilty 
of  the  escape  charge  simply  because  he  has  been  convicted  before.  It  should  be  given  only  at  the  request  of 
the  defendant,  since  it  may  serve  to  highlight  the  prior  conviction. 

8.  This  is  the  definition  of  “escape”  found  in  §  946.42(l)(b). 

9.  The  crime  of  escape  is  considered  to  be  a  continuing  offense.  Thus,  a  person  who  claims  he  was 
unable  to  form  the  intent  to  escape  because  of  drunkenness  or  epileptic  seizure  may  still  be  convicted  since 
the  person  could  have  formed  the  required  intent  when  he  sobered  up  or  when  the  disability  ceased.  See 
Parent  v.  State.  31  Wis.2d  106, 141  N.W.2d  878  (1966)  (drunkenness),  and  Raw.  State.  33  Wis.2d685, 148 
N.W.2d  31  (1967)  (psychomotor  or  epileptic  seizure). 

See  Wis  Jl-Criminal  923 A  and  923B  regarding  instructing  the  jury  on  "intentionally." 
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NOTE  ON  DURESS,  COERCION,  OR  NECESSITY  DEFENSE 

A  commonly  raised  defense  in  escape  cases  is  that  the  prisoner  had  no  choice  but  to  escape  because  of 
threats  of  violence  or  homosexual  attacks  by  other  inmates,  unbearable  conditions  of  confinement,  or 
mistreatment  by  prison  authorities.  The  Wisconsin  Supreme  Court  has  not  specifically  rejected  or  recognized 
such  a  defense  to  a  charge  of  escape,  although  the  court  has  recognized  the  defense  of  coercion  for  other 
criminal  offenses,  see  Moes  v.  State.  91  Wis.2d  756, 284  N.W.2d  66  (1979).  Wis.  Stat.  §  939.47  defines  the 
defense  of  coercion  and  §  939.46  defines  the  related  defense  of  necessity.  See  Wis  Jl-Criminal  790  and  792. 

Several  states  have  recognized  that  coercion,  necessity,  or  duress  may  be  a  defense  to  an  escape  charge, 
although  relatively  strict  limits  are  usually  placed  on  its  availability.  See,  for  example:  People  v. 
Lovercamp.  118  Cal.  Rptr.  110,  43  Cal.App.3d  823  (1974);  People  v.  Harmon,  220  N.W.2d  212  (Mich. 
1 974);  People  v.  Unger.  362  N.E.2d  3 1 9  (Ill.  1977).  Also  see,  69  A.L.R.3d,  "Duress,  Necessity  or  Conditions 
of  Confinement  as  Justifications  for  Escape  from  Prison." 

Often  the  cases  are  not  clear  in  distinguishing  between  coercion  and  necessity  as  the  basis  for  the 
defense.  In  Wisconsin  the  two  are  theoretically  distinct  in  the  sense  that  coercion  refers  to  threats  or  force 
from  a  third  person  and  necessity  refers  to  threats  from  natural  physical  forces.  See  §§  939.46  and  939.47. 
(Also  see  Gardner,  "The  Defense  of  Necessity  and  the  Right  to  Escape  from  Prison,"  49  S.  Cal.  L.  Rev.  1 10, 
115  (1975);  and  Note,  Duress  —  Defense  to  Escape,  3  Am.  J.  Crim.  L.  331,  332  (1975).) 

Some  of  the  uncertainty  regarding  the  scope  and  viability  of  the  defense  has  been  resolved  by  the 
decision  of  the  United  States  Supreme  Court  in  United  States  v.  Bailey.  444  U.S.  394,  (1980).  In  Bailey,  the 
Court  analyzed  the  applicability  of  the  duress  or  necessity  defense  to  a  charge  of  escape  under  18  U.S.C. 
§  751(a),  a  federal  statute  that  is  similar  to  Wis.  Stat.  §  946.42.  The  Court  recognized  that  this  type  of 
defense  could  be  available  to  one  charged  with  escape  but  restricts  its  availability  to  cases  where  the 
defendant  "demonstrates  that,  given  the  imminence  of  the  threat,  violation  of  [the  escape  statute]  was  his  only 
reasonable  alternative."  Further,  "in  order  to  be  entitled  to  an  instruction  on  duress  or  necessity  as  a  defense 
to  the  crime  charged,  an  escapee  must  first  offer  evidence  justifying  his  continued  absence  from  custody  as 
well  as  his  initial  departure  and  that  an  indispensable  element  of  such  an  offer  is  testimony  of  a  bona  fide 
effort  to  surrender  or  return  to  custody  as  soon  as  the  claimed  duress  or  necessity  had  lost  its  coercive  force." 

The  Committee  recommends  that  Bailey's  reasoning  be  applied  in  Wisconsin.  Before  an  instruction  on 
coercion  (or  necessity)  is  given,  there  must  be  evidence,  either  offered  by  the  defendant  or  presented  as  part 
of  the  state's  case,  that  shows  a  justification  for  the  defendant's  initial  departure  from  custody  and  an  effort 
to  surrender  or  return  when  the  alleged  coercive  force  ceased  to  exist. 
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1775  ESCAPE  FROM  CUSTODY:  CHAPTER  980  CUSTODY  ORDER  — 

§  946.42(3m) 

Statutory  Definition  of  the  Crime 

Escape  from  custody,  as  defined  in  §  946.42(3m)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  a  person  who  intentionally  escapes  from  custody  while  subject  to  a  [detention 
order  under  §  980.04(1)]  [custody  order  under  §  980.04(3)]  [a  commitment  order  under 
§  980.06], 1 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  in  custody. 

"Custody"  means  the  physical  control  of  a  person  by  (an  institution)  (a  peace 
officer)  (an  institution  guard).2  (A  person  is  also  in  custody  when  temporarily 
outside  an  institution  for  the  purpose  of  working  or  receiving  medical  care  or  other 
authorized  purpose.)3  (A  person  is  also  in  custody  when  on  supervised  release  under 
Chapter  980.)4 

2.  The  custody  was  the  result  of  a  [detention  order  under  §980.04(1)]  [custody  order 
under  §980.04(3)]  [commitment  order  under  §980.06]. 
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AT  THE  REQUEST  OF  THE  DEFENDANT,  THE  FOLLOWING 
CAUTIONARY  INSTRUCTION  SHOULD  BE  GIVEN: 

[While  evidence  that  the  defendant  was  in  custody  as  the  result  of  a  (detention 
order)  (custody  order)  (commitment  order)  is  an  essential  element  of  this  offense, 
it  must  not  be  used  for  any  other  purpose.  Particularly,  you  should  bear  in  mind  that 
evidence  of  conviction  of  the  defendant  of  a  crime  at  some  previous  time  is  not 
proof  that  the  defendant  is  guilty  of  the  offense  which  is  now  charged.]5 

3.  The  defendant  escaped  from  custody. 

Escape  means  to  leave  in  any  manner  without  lawful  permission  or  authority.6 

4.  The  escape  from  custody  was  intentional. 

This  requires  that  the  defendant  intentionally  escaped  from  custody,  that  is,  that 
the  defendant  had  the  mental  purpose  to  escape.7 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  out  intent.  Intent  must  be  found,  if  found 
at  all,  from  the  defendant’s  acts,  words,  ands  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1775  was  approved  by  the  Committee  in  October  2007. 

This  instruction  is  drafted  for  violations  of  subsection  (3m)  of  §  946.42,  which  was  created  by  2005 
Wisconsin  Act  434  -  effective  date:  August  1,  2006.  It  reads  as  follows: 

(3  m)  A  person  who  intentionally  escapes  from  custody  under  any  of  the  following  circumstances 

is  guilty  of  a  Class  F  felony: 

(a)  While  subject  to  a  detention  order  under  s.  980.04(1)  or  a  custody  order  under  s.  980.04(3). 

(b)  While  subject  to  an  order  issued  under  s.  980.06  committing  the  person  to  custody  of  the 

department  of  health  and  family  services,  regardless  of  whether  the  person  is  placed  in  institutional 

care  or  on  supervised  release. 

1 .  Subsection  (3m)  of  §  946.42  was  created  by  2005  Wisconsin  Act  434.  The  text  of  the  statute  is 
provided  in  the  Comment  preceding  this  footnote.  It  applies  to  escape  from  custody  imposed  as  a  result  of 
any  of  three  orders  issued  under  Chapter  980:  a  detention  order  issued  after  the  petition  is  filed  under 
§  980.04(1);  a  detention  order  issued  after  a  finding  of  probable  cause  under  §  980.04(1);  and,  a  commitment 
order  issued  after  a  finding  that  the  person  is  a  sexually  violent  person  under  §  980.06. 

2.  The  definition  of  "custody"  is  based  on  the  one  provided  in  §  946.42(l)(a). 

"Custody"  was  discussed  at  length  in  State  v.  Schaller.  70  Wis. 2d  107,  233  N.W.2d  416  (1974),  where 
it  was  held  that  it  was  not  escape  when  a  person  committed  to  the  county  jail  during  nonworking  hours  as 
a  condition  of  probation  failed  to  return  at  the  close  of  the  working  day.  The  court  discussed  "actual"  and 
"constructive"  custody  and  determined  that  a  probationer  was  not  in  the  constructive  custody  of  the  sheriff 
during  the  periods  of  release  and  therefore  his  elopement  did  not  constitute  escape  under  §  946.42. 

In  State  v.  Rosenberg,  208  Wis. 2d  191,  560  N.W.2d  266  (1997),  the  Wisconsin  Supreme  Court 
reaffirmed  the  holding  in  Schaller.  at  least  as  it  applied  to  offenses  charged  under  the  1994  version  of 
§  946.42.  The  statute  was  again  amended  in  1996;  the  court  "decline[d]  to  rule  on  the  impact  the  1996 
amendments  have  on  Schaller."  Wis. 2d  191,  193n.l.  The  Committee  concluded  that  the  plain  language  of 
the  statute  after  the  1996  amendments  covers  a  probationer  who  does  not  return  to  jail  as  required.  The 
relevant  portion  is  the  last  sentence  of  §  946.42(1  )(a)  which  provides  that  custody  does  not  include  a 
probationer  "unless  the  person  is  in  actual  custody  or  is  subject  to  a  confinement  order  under  s.  973.09(41." 
The  underlined  portion  was  added  by  1995  Wisconsin  Act  154.  Rosenberg  noted  that  the  Legislative 
Reference  Bureau  analysis  of  the  bill  that  was  enacted  as  1 995  Wisconsin  Act  1 54  stated:  "This  bill  makes 
a  probationer  subject  to  the  escape  law  at  all  times  when  he  or  she  is  subject  to  an  order  of  confinement  as 
a  condition  of  probation." 

In  State  v.  Sugden.  143  Wis.2d  728,  422  N.W.2d  624  (1988),  the  Wisconsin  Supreme  Court  held  that 
"custody"  refers  to  secure  custodial  facilities  within  the  general  geographical  boundary  of  a  particular  penal 
institution.  Thus,  Sugden’s  conviction  for  escape  was  affirmed  where  he  left  the  locked  cottage  in  which  he 
was  confined  but  was  apprehended  before  he  progressed  beyond  the  outer  fence  defining  the  outer 
boundaries  of  the  institution. 
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3.  The  sentence  in  parentheses  should  be  read  to  the  jury  only  when  the  accused  was  lawfully  outside 
the  institution  when  the  alleged  escape  took  place.  Prisoners  may  be  taken  from  jails  or  other  institutions 
for  "rehabilitative  and  educational  activities.  .  .  .  While  away  from  the  institution  grounds,  an  inmate  is 
deemed  to  be  under  the  care  and  control  of  the  institution  in  which  he  is  an  inmate  and  subject  to  its  rules 
and  discipline."  Wis.  Stat.  §  302.15. 

4.  This  statement  is  part  of  the  definition  of  "custody"  in  sec.  946.42. 

5 .  This  cautionary  instruction  is  suggested  to  deal  with  the  fact  that  evidence  of  the  Chapter  980  order, 
which  is  based  on  a  prior  conviction,  will  be  before  the  jury  in  most  cases.  It  is  intended  to  advise  the  jury 
that  the  existence  of  the  order  is  a  necessary  element  of  the  escape  offense  but  must  not  be  used  to  find  that 
the  defendant  is  probably  guilty  of  the  escape  charge  simply  because  he  has  been  convicted  before.  It  should 
be  given  only  at  the  request  of  the  defendant,  since  it  may  serve  to  highlight  the  prior  conviction. 

6.  This  is  the  definition  of  “escape”  found  in  §  946.42(1  )(b). 

7.  The  crime  of  escape  is  considered  to  be  a  continuing  offense.  Thus,  a  person  who  claims  he  was 
unable  to  form  the  intent  to  escape  because  of  drunkenness  or  epileptic  seizure  may  still  be  convicted  since 
the  person  could  have  formed  the  required  intent  when  he  sobered  up  or  when  the  disability  ceased.  See 
Parent  v.  State.  3 1  Wis.2d  106, 141  N.W.2d  878  (1966)  (drunkenness),  and  Ray  v.  State.  33  Wis. 2d  685, 148 
N.W.2d  3 1  (1967)  (psychomotor  or  epileptic  seizure). 

See  Wis  Jl-Criminal  923A  and  923B  regarding  instructing  the  jury  on  "intentionally." 
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1775A  ESCAPE:  INDIVIDUAL  WITH  CUSTODY  INJURED  —  §  946.42(4) 

THE  FOLLOWING  INSTRUCTION  SHOULD  BE  GIVEN 
IMMEDIATELY  AFTER  THE  INSTRUCTION  ON  THE  ESCAPE 
OFFENSE  CHARGED. 

If  you  find  the  defendant  guilty,  you  must  answer  the  following  question: 

"Was  an  individual  who  had  custody  of  the  defendant  injured  during  the  course  of  the 
escape?" 

Before  you  may  answer  this  question  "yes,"  you  must  be  satisfied  beyond  reasonable 
doubt  that  the  answer  is  "yes." 

If  you  are  not  so  satisfied,  you  must  answer  the  question  "no." 


COMMENT 

Wis  Jl-Criminal  1775A  was  approved  by  the  Committee  in  July  2008. 

This  instruction  provides  a  special  question  to  be  added  to  instructions  for  escape  offenses  where  a 
violation  of  subsection  (4)  of  §  946.42  is  alleged.  This  subsection  was  created  by  2007  Wisconsin  Act  226 
[effective  date:  May  31,  2008]  and  reads  as  follows: 

(4)  If  a  person  is  convicted  of  an  escape  under  this  section,  the  maximum  term  of 
imprisonment  for  the  escape  may  be  increased  by  not  more  than  5  years  if  an  individual  who  had 
custody  of  the  person  who  escaped  is  injured  during  the  course  of  the  escape. 

Because  the  facts  identified  in  this  subsection  increase  the  maximum  penalty  for  the  crime,  they  must 
be  submitted  to  the  jury.  Apprendi  v.  New  Jersey.  530  U.S.  466  (2000). 

The  Committee  recommends  that  this  penalty-enhancing  fact  be  submitted  to  the  jury  in  the  form  of  a 
special  question.  The  following  form  is  suggested  for  the  verdict: 

We,  the  jury,  find  the  defendant  guilty  of  escape,  under  Wis.  Stat.  § _ ,  at  the  time  and 

place  charged  in  the  (information)  (complaint). 

We,  the  jury,  find  the  defendant  not  guilty. 

If  you  find  the  defendant  guilty,  answer  the  following  question  "yes"  or  "no": 

"Was  an  individual  who  had  custody  of  the  defendant  injured  during  the  course  of  the 
escape?" 
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1776  FAILURE  TO  REPORT  TO  JAIL:  PERIODS  OF  IMPRISONMENT  — 

§  946.425(1) 

Statutory  Definition  of  the  Crime 

Section  946.425  of  the  Wisconsin  Statutes  is  violated  by  a  person  who  is  subject  to  a 
series  of  periods  of  imprisonment  and  who  intentionally  fails  to  report  to  the  county  jail  as 
required  under  the  sentence. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  subject  to  a  series  of  periods  of  imprisonment1  which  required 
that  the  defendant  report  to  the  county  jail  on  ( specify  date)  . 

2.  The  defendant  intentionally  failed  to  report  as  required. 

"Intentionally,"  as  used  here,  means  that  the  defendant  knew  (he)  (she)  had  to 
report  to  jail  on  ( specify  date) ,  had  the  ability  to  report  as  required,  and  purposely 
failed  to  do  so.2 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  JT-Criminal  1776  was  originally  published  in  1990  and  revised  in  1994.  This  revision  was  approved 
by  the  Committee  in  October  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

This  instruction  is  for  a  violation  of  §  946.425(1),  created  by  1989  Wisconsin  Act  85  (effective  date: 
December  19, 1989).  Subsection  (1)  applies  only  to  persons  sentenced  to  a  series  of  periods  of  imprisonment 
under  §  973.03(5)(b),  see  note  1,  below.  Persons  who  fail  to  report  after  receiving  a  stay  of  execution  of 
sentence  are  covered  by  sub.  (lm);  see  Wis  Jl-Criminal  1777. 

Subsection  (2)  of  §  946.425  formerly  provided  that  a  court  "shall  impose  a  sentence  under  this  section 
consecutive  to  any  sentence  previously  imposed  or  that  may  be  imposed  for  any  crime  or  offense  for  which 
the  person  was  sentenced  under  §  973.03(5)(b)  (or  973.15(8)(a))."  This  provision  was  repealed  by  2001 
Wisconsin  Act  109. 

1.  Subsection  (1)  of  946.425  applies  only  to  periods  of  imprisonment  "under  s.  973.03(5)(b)."  That 
sentencing  alternative  was  created  by  1989  Wisconsin  Act  85  and  provides  as  follows: 

In  lieu  of  a  continuous  sentence,  a  court  may  sentence  a  person  to  serve  a  series  of  periods,  not  less 

than  48  hours  nor  more  than  3  days  for  each  period,  of  imprisonment  in  a  county  jail.  The  person 

is  not  subject  to  confinement  between  periods  of  imprisonment. 

Subsection  (5)(c)  of  §  973.03  provides  this  sentencing  option  does  not  apply  to  violations  of  Chapter 
161  (where  offenses  involving  controlled  substances  are  defined)  or  to  a  "serious  crime."  "Serious  crime" 
has  the  meaning  given  in  §  969.08(1 0)(b). 

Because  §  946.425  is  limited  to  persons  sentenced  under  §  973.03(5)(b),  it  does  not  apply,  for  example, 
to  persons  who  fail  to  report  on  time  to  begin  serving  a  stayed  sentence  or  prisoners  who  fail  to  report  back 
to  jail  after  being  released  for  work  or  school.  Persons  who  fail  to  report  after  receiving  a  stay  of  execution 
of  sentence  are  covered  by  sub.  (lm);  see  Wis  Jl-Criminal  1777. 

2.  The  word  "intentionally"  is  defined  to  include  two  aspects:  knowledge  and  purpose.  The 
knowledge  requirement  is  based  on  §  939.23(3)  which  provides  that  when  the  word  "intentionally"  is  used, 
it  requires  that  "the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make  his  or  her  conduct 
criminal  and  which  are  set  forth  after  the  word  'intentionally.'"  The  purpose  requirement  is  based  on  one  of 
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the  two  definitions  of  intent  provided  in  §  939.23(3).  The  other,  being  aware  that  one's  conduct  is  practically 
certain  to  cause  the  result,  is  not  likely  to  apply  to  this  offense.  For  a  discussion  of  that  alternative,  see  Wis 
Jl-Criminal  923.2. 

The  second  element  also  provides  that  the  defendant  must  have  the  ability  to  report  to  jail  as  required. 
This  is  based  on  the  general  principles  for  criminal  omissions,  which  include  the  ability  to  do  the  act  that  is 
required.  See  State  v.  Williauette.  129  Wis. 2d  239,  385  N.W.2d  145  (1986). 
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1777  FAILURE  TO  REPORT  TO  JAIL:  AFTER  STAY  OF  SENTENCE  — 

§  946.425(lm) 

Statutory  Definition  of  the  Crime 

Section  946.425  of  the  Wisconsin  Statutes  is  violated  by  a  person  who  receives  a  stay  of 
execution  of  a  sentence  of  imprisonment  [of  10  days  or  more]1  and  who  intentionally  fails 
to  report  to  the  county  jail  as  required  under  the  sentence. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  sentenced  to  imprisonment  [of  10  days  or  more]2  and  received 
a  stay  of  execution  which  required  that  the  defendant  report  to  the  county  jail  on 
[specify  date)  . 

2.  The  defendant  intentionally  failed  to  report  as  required. 

"Intentionally,"  as  used  here,  means  that  the  defendant  knew  (he)  (she)  had  to 
report  to  jail  on  (specify  date) .  had  the  ability  to  report  as  required,  and  purposely 
failed  to  do  so.3 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1777  was  originally  published  in  1994.  This  revision  was  approved  by  the  Committee 
in  October  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  a  violation  of  §  946.425(lm),  created  by  1993  Wisconsin  Act  273  (effective  date: 
April  27,  1994).  Subsection  (1)  of  §  946.425  applies  to  a  person  sentenced  to  a  series  of  periods  of 
imprisonment  under  §  973.03(5)(b)  and  who  fails  to  report  to  jail  as  required.  See  Wis  Jl-Criminal  1776. 

Subsection  (2)  of  §  946.425  formerly  provided  that  a  court  "shall  impose  a  sentence  under  this  section 
consecutive  to  any  sentence  previously  imposed  or  that  may  be  imposed  for  any  crime  or  offense  for  which 
the  person  was  sentenced  under  §  973.03(5)(b)  (or  973.15(8)(a))."  This  provision  was  repealed  by  2001 
Wisconsin  Act  109. 

The  offense  is  a  Class  A  misdemeanor,  unless  the  stayed  sentence  is  of  1 0  days  or  more,  which  increases 
the  penalty  to  a  Class  H  felony. 

1 .  The  offense  is  a  Class  H  felony  if  the  stayed  sentence  was  for  "  1 0  or  more  days."  If  the  felony  is 
charged,  the  bracketed  material  should  be  included. 

2.  See  note  1 .  supra. 

3.  The  word  "intentionally"  is  defined  to  include  two  aspects:  knowledge  and  purpose.  The 
knowledge  requirement  is  based  on  §  939.23(3)  which  provides  that  when  the  word  "intentionally"  is  used, 
it  requires  that  "the  actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make  his  or  her  conduct 
criminal  and  which  are  set  forth  after  the  word  'intentionally."'  The  purpose  requirement  is  based  on  one  of 
the  two  definitions  of  intent  provided  in  §  939.23(3).  The  other,  being  aware  that  one's  conduct  is  practically 
certain  to  cause  the  result,  is  not  likely  to  apply  to  this  offense.  For  a  discussion  of  that  alternative,  see  Wis 
Jl-Criminal  923.2. 

The  second  element  also  provides  that  the  defendant  must  have  the  ability  to  report  to  jail  as  required. 
This  is  based  on  the  general  principles  for  criminal  omissions,  which  include  the  ability  to  do  the  act  that  is 
required.  See  State  v.  Williquette,  129  Wis. 2d  239,  385  N.W.2d  145  (1986). 
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1778  ASSAULT  BY  A  PRISONER:  PLACING  AN  OFFICER,  EMPLOYEE, 
VISITOR,  OR  INMATE  IN  APPREHENSION  OF  AN  IMMEDIATE 
BATTERY  LIKELY  TO  CAUSE  DEATH  OR  GREAT  BODILY  HARM  - 
§  946.43(1) 

Statutory  Definition  of  the  Crime 

Assault  by  a  prisoner,  as  defined  in  §  946.43(1)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  is  a  prisoner  confined  to  a  [state  prison]  [(state)  (county)  (municipal) 
detention  facility]  who  intentionally  places  (an  officer)  (an  employee)  (a  visitor)  (an  inmate) 
of  the  institution  in  apprehension  of  an  immediate  battery  likely  to  cause  death  or  great 
bodily  harm. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  was  a  prisoner  confined  to  a  [state  prison]  [(state)  (county) 
(municipal)  detention  facility]. 

This  requires  that  the  defendant  was  confined  in  a  (prison)  (detention  facility) 
as  a  result  of  a  violation  of  law.1 

(Name  of  institution)  is  a  [state  prison]  [(state)  (county)  (municipal)  detention 
facility].2 
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2.  (Name  of  victim)  was  (an  officer)  (an  employee)  (a  visitor)  (an  inmate)  of  (name 
of  institution)  . 

3 .  The  defendant  placed  (name  of  victim)  in  apprehension  of  an  immediate  battery 
likely  to  cause  death  or  great  bodily  harm.3 

"Apprehension"  refers  to  being  fearful  of  what  is  about  to  occur. 

"Immediate,"  as  used  here,  means  near  at  hand,  on  the  point  of  happening  and 
capable  of  happening  right  away. 

"Battery"  means  intentionally  causing  injury  to  another  without  consent.4 

"Great  bodily  harm"  means  serious  bodily  injury.5  [Injury  which  creates  a 
serious  risk  of  death,  or  which  causes  serious  permanent  disfigurement,  or  which 
causes  a  permanent  or  protracted  loss  or  impairment  of  the  function  of  any  bodily 
member  or  organ  or  other  serious  bodily  injury,  is  great  bodily  harm.] 

4.  The  defendant  intended  to  place  (name  of  victim)  in  apprehension  of  an  immediate 
battery  likely  to  cause  death  or  great  bodily  harm. 

This  requires  that  the  defendant  had  the  purpose  to  place  (name  of  victim)  in 
apprehension  of  an  immediate  battery  likely  to  cause  death  or  great  bodily  harm.6 

5 .  The  defendant  knew  (name  of  victim)  was  (an  employee)  (an  officer)  (a  visitor)  (an 
inmate)  of  (name  prison  or  institution)  ,7 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 


Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1778  was  originally  published  in  1979  and  revised  in  1982,  1984,  and  1990.  This 
revision  was  approved  by  the  Committee  in  August  2000  and  involved  adoption  of  a  new  format, 
nonsubstantive  changes  to  the  text,  and  updating  of  the  comment. 

1 .  The  defendant's  status  as  a  "prisoner"  should  rarely  be  in  question,  but  the  Committee  concluded 
there  should  be  some  definition  of  the  term  in  the  instruction.  The  definition  in  the  instruction  was  adapted 
from  that  found  in  Wis.  Stat.  §  46.011  and  from  the  decision  instate  v.  Brill.  1  Wis.2d  288,  83  N.W.2d 
721  (1957),  where  the  court  made  the  following  observations: 

So  far  as  we  know,  the  word  "prisoner"  has  not  been  defined  by  this  court.  Black's  Law 
Dictionary  (4th  ed.),  p.  1358,  defines  the  word  as  follows: 

"One  who  is  deprived  of  his  liberty;  one  who  is  against  his  will  kept  in  confinement  or 
custody." 

Webster's  New  International  Dictionary  (2d  ed.)  gives  the  following  definition: 

"A  person  under  arrest,  in  custody  or  in  prison;  one  involuntarily  restrained;  a  captive;  as  a 
prisoner  of  justice,  or  war  or  at  the  bar;  to  take  one  prisoner." 

State  v.  Brill.  1  Wis.2d  288,  291. 
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The  Brill  definition  has  been  cited  with  approval  in  several  cases  involving  §  940.20(1),  Battery  by 
prisoner.  Because  that  statute  and  §  946.43  are  worded  similarly,  the  Committee  concluded  that  "prisoner" 
should  have  the  same  definition  under  each  statute.  In  C.D.M.  v.  State,  125  Wis.2d  170,  370  N.W.2d  287 
(Ct.  App.  1985),  the  court  held  that  a  juvenile  confined  as  a  delinquent  at  the  Lincoln  Hills  School  was  a 
"prisoner"  under  §  940.20(1)  because  he  had  violated  a  criminal  law  and  was  confined  for  a  correctional 
objective.  125  Wis.2d  170,  173. 

The  Committee  concluded  that  "prisoner"  includes  all  persons  who  are  confined  to  one  of  the  identified 
institutions  as  a  result  of  a  violation  of  the  law.  "Prisoner"  is  also  defined  in  §  46.01 1(2)  (for  purposes  of 
Chapter  46  to  5 1 ,  55,  and  58)  and  in  §  30 1 .01(2)  (for  purposes  of  chapters  301  to  304).  But  the  Committee 
concluded  that  these  definitions  are  not  directly  applicable  here  because  they  are  concerned  primarily  with 
defining  the  authority  of  state  agencies. 

A  person  committed  to  a  state  mental  health  facility  (in  this  case,  the  Mendota  Mental  Health  Institute) 
after  being  found  not  guilty  by  reason  of  mental  disease  or  defect  is  a  "prisoner"  for  purposes  of  §  940.20(1), 
Battery  by  prisoner.  State  v.  Skampfer.  176  Wis.2d  304,  500  N.W.2d  369  (Ct.  App.  1993).  The  important 
fact  is  that  the  person's  liberty  was  restrained  premised  on  a  finding  that  the  person  had  violated  the  criminal 
law. 


A  probationer  who  violates  a  condition  of  probation  and  as  a  result  is  taken  into  custody  is  a  prisoner 
"confined  as  a  result  of  a  violation  of  the  law"  as  provided  in  C.D.M..  supra,  and  this  instruction.  State  v. 
Fitzgerald.  2000  WI  App  55,  fl2,  233  Wis.2d  584,  608  N.W.2d  391  [also  involving  a  charge  under 
§  940.20(1).] 

2.  The  institution's  status  as  one  of  the  designated  facilities  should  not  be  a  contested  issue  in  most 
cases,  and  the  Committee  concluded  that  it  is  appropriate  for  the  trial  court  to  so  instruct  the  jury. 

Before  being  amended  by  Chapter  173,  Laws  of  1977,  §  946.43  applied  to  "any  prisoner  confined  to  a 
state  prison  or  to  any  other  institution  by  virtue  of  a  transfer  from  a  state  prison.  . . ."  (Wis.  Stat.  §  946.43 
(1975).)  As  amended,  the  statute  applies  to  "any  prisoner  confined  to  a  state  prison  or  other  state,  county  or 
municipal  detention  facility. . . The  Wisconsin  Legislative  Council  staff  note  to  1977  Senate  Bill  14,  which 
was  enacted  as  Chapter  173,  Laws  of  1977,  stated:  "This  bill  expands  the  application  of  §  946.43  to  cover 
assaults  by  prisoners  in  all  detention  facilities  in  the  state." 

The  question  of  what  institutions  are  covered  by  the  statute  is  arguably  difficult  only  with  regard  to  "state 
detention  facilities."  "County  detention  facility"  most  likely  refers  to  a  county  jail  (and  possibly  to  the  House 
of  Correction  in  Milwaukee  County);  "municipal  detention  facility"  most  likely  refers  to  city  jails.  But  it  is 
not  clear  what  institutions  are  included  in  the  term  "state  detention  facility."  The  term  "state  prison"  in  the 
former  statute  included  all  correctional  institutions  (§  53.01),  so  it  could  be  argued  that  the  revision  was 
intended  to  include  state  mental  health  institutes.  The  Committee  concluded  that  the  statute  may  be  applied 
to  persons  confined  in  mental  health  institutes  provided  their  confinement  is  a  result  of  criminal  charges.  This 
interpretation  would  include  those  committed  for  determination  of  competency  to  stand  trial,  those 
committed  as  not  competent  to  stand  trial,  and  those  committed  as  not  guilty  by  reason  of  mental  disease  or 
defect.  This  conclusion  is  consistent  with  the  decision  in  State  v.  Skampfer.  see  note  1 .  supra. 

Section  302.01  identifies  the  institutions  which  are  "state  prisons."  Also  see  §  302.02  which  defines  the 
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"precincts"  of  the  state  prisons,  that  is,  those  locations  that  are  considered  part  of  the  prisons  for  legal 
purposes.  See  note  2,  Wis  Jl-Criminal  1228. 

3 .  For  a  case  finding  evidence  to  be  sufficient  on  the  "apprehension  of  an  immediate  battery"  element, 
see  State  v.  Block.  222  Wis.2d  586,  587  N.W.2d  914  (Ct.  App.  1998),  also  holding  that  "the  onset  of 
apprehension  of  a  battery  may  occur  while  the  battery  is  in  progress."  222  Wis.2d  586,  589. 

4.  The  Committee  concluded  that  "battery"  in  the  context  of  this  offense  refers  to  the  general  meaning 
of  the  term  as  reflected  in  the  definition  used  in  the  instruction,  not  to  any  of  the  many,  specifically-defined, 
types  of  battery  currently  included  in  the  Wisconsin  Statutes. 

5.  The  Committee  concluded  that  defining  great  bodily  harm  as  "serious  bodily  injury"  is  sufficient 
in  most  cases.  The  material  in  brackets  is  the  remainder  of  the  definition  found  in  §  939.22(14)  and  should 
be  used  as  needed.  Also  see  Wis  Jl-Criminal  914  for  further  discussion  of  "great  bodily  harm." 

6.  Under  §  939.23(3),  "intentionally"  is  defined  to  mean  "that  the  actor  either  has  a  purpose  to  do  the 
thing  or  cause  the  result  specified,  or  is  aware  that  his  or  her  conduct  is  practically  certain  to  cause  that 
result."  The  Committee  concluded  that  the  "purpose"  alternative  is  most  likely  to  apply  to  the  typical  offense 
under  §  946.43.  See  Wis  Jl-Criminal  923  A  and  923B  for  further  discussion. 

7.  The  question  of  the  defendant's  knowledge  of  the  victim's  status  is  usually  not  contested,  but 
because  of  the  way  the  statute  is  drafted,  knowledge  is  an  element  of  the  offense.  See  §  939.23(3):  ". . .  the 
actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make  his  conduct  criminal  and  which  are 
set  forth  after  the  word  'intentionally.'" 

The  alternative  types  of  victims  have  been  placed  in  parentheses  so  that  in  the  usual  case,  where  the 
victim's  status  and  the  defendant's  knowledge  are  not  disputed,  the  applicable  type  of  victim  may  be  selected 
to  simplify  the  instruction  for  the  jury.  However,  the  Committee  concluded  that  it  should  not  be  an  obstacle 
to  conviction  if,  for  example,  some  jurors  are  convinced  that  the  defendant  thought  the  victim  was  an  officer 
while  other  jurors  are  convinced  that  the  defendant  thought  the  victim  was  a  visitor.  In  other  words,  it  would 
be  permissible  to  instruct  the  jury  that  the  defendant  must  have  known  the  victim  was  "an  officer,  or  an 
employee,  or  a  visitor,  or  another  inmate." 
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1779  ASSAULT  BY  A  PRISONER:  RESTRAINING  OR  CONFINING  AN 
OFFICER,  EMPLOYEE,  VISITOR,  OR  INMATE  -  §  946.43(2) 

Statutory  Definition  of  the  Crime 

Assault  by  a  prisoner,  as  defined  in  §  946.43(1)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  is  a  prisoner  confined  to  a  [state  prison]  [(state)  (county)  (municipal) 
detention  facility]  who  intentionally  confines  or  restrains  (an  officer)  (an  employee)  (a 
visitor)  (an  inmate)  of  the  institution  without  the  consent  of  that  person. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  was  a  prisoner  confined  to  a  [state  prison]  [(state)  (county) 
(municipal)  detention  facility]. 

This  requires  that  the  defendant  was  confined  in  a  (prison)  (detention  facility) 

.  as  a  result  of  a  violation  of  law.1 

(Name  of  institution)  is  a  [state  prison]  [(state)  (county)  (municipal)  detention 
facility].2 

2.  (Name  of  victim)  was  (an  officer)  (an  employee)  (a  visitor)  (an  inmate)  of  (name 
of  institution)  . 
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3.  The  defendant  intentionally  confined  or  restrained  (name  of  victim) . 

If  the  defendant  deprived  (name  of  victim^  of  freedom  of  movement  or 
compelled  (him)  (her)  to  remain  where  (he)  (she)  did  not  wish  to  remain,  then 
(name  of  victim)  was  confined  or  restrained.  The  use  of  physical  force  is  not 
required.  One  may  be  confined  or  restrained  by  acts  or  words  or  both.3 

"Intentionally  confined  or  restrained"  means  that  the  defendant  had  the  purpose 
to  confine  or  restrain  (name  of  victim!  .4 

4.  The  defendant  confined  or  restrained  (name  of  victim)  without  consent.5 

5 .  The  defendant  knew  (name  of  victim)  was  (an  employee)  (an  officer)  (a  visitor)  (an 
inmate)  of  (name  prison  or  institution')  and  knew  that  (name  of  victim)  did  not 
consent  to  the  confining  or  restraining.6 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1779  was  originally  published  in  1979  and  revised  in  1982,  1984,  and  1990.  This 
revision  was  approved  by  the  Committee  in  August  2000  and  involved  adoption  of  a  new  format, 
nonsubstantive  changes  to  the  text,  and  updating  of  the  comment. 

1 .  The  defendant's  status  as  a  "prisoner"  should  rarely  be  in  question,  but  the  Committee  concluded 
there  should  be  some  definition  of  the  term  in  the  instruction.  The  definition  in  the  instruction  was  adapted 
from  that  found  in  Wis.  Stat.  §  46.01 1  and  from  the  decision  in  State  v.  Brill,  1  Wis.2d  288,  83  N.W.2d  721 
(1957),  where  the  court  made  the  following  observations: 

So  far  as  we  know,  the  word  "prisoner"  has  not  been  defined  by  this  court.  Black's  Law 
Dictionary  (4th  ed.),  p.  1358,  defines  the  word  as  follows: 

"One  who  is  deprived  of  his  liberty;  one  who  is  against  his  will  kept  in  confinement  or 
custody." 

Webster's  New  International  Dictionary  (2d  ed.)  gives  the  following  definition: 

"A  person  under  arrest,  in  custody  or  in  prison;  one  involuntarily  restrained;  a  captive;  as  a 
prisoner  of  justice,  or  war  or  at  the  bar;  to  take  one  prisoner." 

State  v.  Brill.  1  Wis.2d288,  291. 

The  Brill  definition  has  been  cited  with  approval  in  several  cases  involving  §  940.20(1),  Battery  by 
prisoner.  Because  that  statute  and  §  946.43  are  worded  similarly,  the  Committee  concluded  that  "prisoner" 
should  have  the  same  definition  under  each  statute.  In  C.D.M,  v.  State.  125  Wis.2d  170,  370  N.W.2d 
287  (Ct.  App.  1985),  the  court  held  that  a  juvenile  confined  as  a  delinquent  at  the  Lincoln  Hills  School  was 
a  "prisoner"  under  §  940.20(1)  because  he  had  violated  a  criminal  law  and  was  confined  for  a  correctional 
objective.  125  Wis.2d  170,  173. 

The  Committee  concluded  that  "prisoner"  includes  all  persons  who  are  confined  to  one  of  the  identified 
institutions  as  a  result  of  a  violation  of  the  law.  "Prisoner"  is  also  defined  in  §  46.01 1(2)  (for  purposes  of 
chapters  46  to  51,  55,  and  58)  and  in  §  301.01(2)  (for  purposes  of  chapters  301  to  304).  But  the  Committee 
concluded  that  these  definitions  are  not  directly  applicable  here  because  they  are  concerned  primarily  with 
defining  the  authority  of  state  agencies. 

A  person  committed  to  a  state  mental  health  facility  (in  this  case,  the  Mendota  Mental  Health  Institute) 
after  being  found  not  guilty  by  reason  of  mental  disease  or  defect  is  a  "prisoner"  for  purposes  of  §  940.20(1), 
Battery  by  prisoner.  State  v.  Skampfer.  176  Wis.2d  304,  500  N.W.2d  369  (Ct.  App.  1993).  The  important 
fact  is  that  the  person's  liberty  was  restrained  premised  on  a  finding  that  the  person  had  violated  the  criminal 
law. 


A  probationer  who  violates  a  condition  of  probation  and  as  a  result  is  taken  into  custody  is  a  prisoner 
"confined  as  a  result  of  a  violation  of  the  law"  as  provided  in  C.D.M..  supra,  and  this  instruction.  State  v. 
Fitzgerald.  2000  WI  App  55,  |12,  233  Wis.2d  584,  608  N.W.2d  391  [also  involving  a  charge  under 
§940.20(1)]. 
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2.  The  institution's  status  as  one  of  the  designated  facilities  should  not  be  a  contested  issue  in  most 
cases,  and  the  Committee  concluded  that  it  is  appropriate  for  the  trial  court  to  so  instruct  the  jury. 

Before  being  amended  by  Chapter  173,  Laws  of  1977,  §  946.43  applied  to  "any  prisoner  confined  to  a 
state  prison  or  to  any  other  institution  by  virtue  of  a  transfer  from  a  state  prison.  .  .  ."  (Wis.  Stat.  §  946.43 
(1975).)  As  amended,  the  statute  applies  to  "any  prisoner  confined  to  a  state  prison  or  other  state,  county  or 

municipal  detention  facility _ "  The  Wisconsin  Legislative  Council  staff  note  to  1977  Senate  Bill  14,  which 

was  enacted  as  Chapter  173,  Laws  of  1977,  stated:  "This  bill  expands  the  application  of  §  946.43  to  cover 
assaults  by  prisoners  in  all  detention  facilities  in  the  state." 

The  question  of  what  institutions  are  covered  by  the  statute  is  arguably  difficult  only  with  regard  to  "state 
detention  facilities."  "County  detention  facility"  most  likely  refers  to  a  county  jail  (and  possibly  to  the  House 
of  Correction  in  Milwaukee  County);  "municipal  detention  facility"  most  likely  refers  to  city  jails.  But  it  is 
not  clear  what  institutions  are  included  in  the  term  "state  detention  facility."  The  term  "state  prison"  in  the 
former  statute  included  all  correctional  institutions  (§  53.01),  so  it  could  be  argued  that  the  revision  was 
intended  to  include  state  mental  health  institutes.  The  Committee  concluded  that  the  statute  may  be  applied 
to  persons  confined  in  mental  health  institutes  provided  their  confinement  is  a  result  of  criminal  charges.  This 
interpretation  would  include  those  committed  for  determination  of  competency  to  stand  trial,  those  committed 
as  not  competent  to  stand  trial,  and  those  committed  as  not  guilty  by  reason  of  mental  disease  or  defect.  This 
conclusion  is  consistent  with  the  decision  in  State  v.  Skampfer.  see  note  1 .  supra. 

Section  302.01  identifies  the  institutions  which  are  "state  prisons."  Also  see  §  302.02  which  defines  the 
"precincts"  of  the  state  prisons,  that  is,  those  locations  that  are  considered  part  of  the  prisons  for  legal 
purposes.  See  note  2,  Wis  Jl-Criminal  1228. 

3.  For  further  instruction  on  this  element,  see  Wis  Jl-Criminal  1275,  False  Imprisonment,  especially 
at  notes  1  -3 . 

4.  Under  §  939.23(3),  "intentionally"  is  defined  to  mean  "that  the  actor  either  has  a  purpose  to  do  the 
thing  or  cause  the  result  specified,  or  is  aware  that  his  or  her  conduct  is  practically  certain  to  cause  that 
result."  The  Committee  concluded  that  the  "purpose"  alternative  is  most  likely  to  apply  to  the  typical  offense 
under  §  946.43.  See  Wis  Jl-Criminal  923A  and  923B  for  further  discussion. 

5.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 

6.  The  question  of  the  defendant's  knowledge  of  the  victim's  status  is  usually  not  contested,  but 
because  of  the  way  the  statute  is  drafted,  knowledge  is  an  element  of  the  offense.  See  §  939.23(3):  ". . .  the 
actor  must  have  knowledge  of  those  facts  which  are  necessary  to  make  his  conduct  criminal  and  which  are 
set  forth  after  the  word  'intentionally.'" 

The  alternative  types  of  victims  have  been  placed  in  parentheses  so  that  in  the  usual  case,  where  the 
victim's  status  and  the  defendant's  knowledge  are  not  disputed,  the  applicable  type  of  victim  may  be  selected 
to  simplify  the  instruction  for  the  jury.  However,  the  Committee  concluded  that  it  should  not  be  an  obstacle 
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to  conviction  if,  for  example,  some  jurors  are  convinced  that  the  defendant  thought  the  victim  was  an  officer 
while  other  jurors  are  convinced  that  the  defendant  thought  the  victim  was  a  visitor.  In  other  words,  it  would 
be  permissible  to  instruct  the  jury  that  the  defendant  must  have  known  the  victim  was  "an  officer,  or  an 
employee,  or  a  visitor,  or  another  inmate." 
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1779 A  ASSAULT  BY  A  PRISONER:  THROWING  OR  EXPELLING  A 

BODILY  SUBSTANCE  AT  AN  OFFICER,  EMPLOYEE,  VISITOR,  OR 
INMATE  -  §  946.43(2m) 

Statutory  Definition  of  the  Crime 

Assault  by  a  prisoner,  as  defined  in  §  946.43(2m)  of  the  Criminal  Code  of  Wisconsin, 
is  committed  by  one  who  is  a  prisoner  confined  to  a  [state  prison]  [(state)  (county) 
(municipal)  detention  facility]  and  who  throws  or  expels  a  bodily  substance1  at  or  toward  [(an 
officer)  (an  employee)  (a  visitor)  (another  prisoner)  of  the  prison  or  facility]  under  the 
following  circumstances:  the  prisoner  intends  that  the  bodily  substance  come  into  contact 
with  the  other  person;  the  prisoner  intends  to  cause  bodily  harm  to  or  to  abuse,  harass, 
offend,  intimidate,  or  frighten  the  other  person;  and  the  other  person  does  not  consent  to  the 
substance  being  thrown  or  expelled. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  five  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  was  a  prisoner  confined  to  a  [state  prison]  [(state)  (county) 
(municipal)  detention  facility]. 

This  requires  that  the  defendant  was  confined  in  a  (prison)  (detention  facility) 

as  a  result  of  a  violation  of  law.2 
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rName  of  institution)  is  a  [state  prison]  [(state)  (county)  (municipal)  detention 
facility].3 

2.  (Name  of  victim)  was  (an  officer)  (an  employee)  (a  visitor)  (another  prisoner)  of 
(name  of  institution') . 

3.  The  defendant  threw  or  expelled  a  bodily  substance  at  or  toward  (name  of  victim) 
with  intent  that  the  bodily  substance  come  into  contact  with  (name  of  victim)  ,4 

(Identify  substance)  is  a  bodily  substance.5 

4.  The  defendant  intended  [to  cause  bodily  harm  to]  [to  abuse,  harass,  offend, 
intimidate  or  frighten]6  (name  of  victim) . 

5.  (Name  of  victim)  did  not  consent  to  the  substance  being  thrown  or  expelled  at  or 
toward  (him)  (her).7 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  five  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 
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COMMENT 

Wis  Jl-Criminal  1779A  was  approved  by  the  Committee  in  August  2000. 

Subsection  (2m)  of  §  946.43  was  created  by  1999  Wisconsin  Act  188  [effective  date:  June  2,  2000]. 
The  penalty  is  expressed  as  follows:  . .  may  be  fined  not  more  than  $10,000  or  imprisoned  for  not  more 
than  2  years  or  both."  Note  that  the  penalty  is  not  designated  as  one  of  the  standard  penalty  classes  for  felony 
offenses.  Section  973.01(2)(b)  defines  the  imprisonment  portion  of  bifurcated  sentences  under  "Truth  In 
Sentencing"  for  Class  B,  BC,  C,  D,  and  E  felonies.  §  973 .0 1  (2)(b)  1  .-5.  That  section  also  provides  that  "[f]or 
any  felony  other  than  a  felony  specified  in  subds.  1 .  to  5.,  the  term  of  confinement  in  prison  may  not  exceed 
75%  of  the  total  length  of  the  bifurcated  sentence."  Thus,  the  maximum  term  of  confinement  for  a  violation 
of  §  946.43(2m)  appears  to  be  18  months  —  75%  of  the  two-year  maximum.  The  sentence  must  be  imposed 
"consecutive  to  any  sentence  previously  imposed  or  which  may  be  imposed  for  any  crime  or  offense  for 
which  the  person  was  in  custody  when  he  or  she  committed  the  violation  of  par.  (a)."  §  946.43(2m)(b). 

1.  "Bodily  substance"  is  used  in  place  of  the  following  phrase  in  the  statute:  ".  .  .  blood,  semen, 
vomit,  saliva,  urine,  feces  or  other  bodily  substance  . . 

2.  The  defendant's  status  as  a  "prisoner"  should  rarely  be  in  question,  but  the  Committee  concluded 
there  should  be  some  definition  of  the  term  in  the  instruction.  The  definition  in  the  instruction  was  adapted 
from  that  found  in  Wis.  Stat.  §  46.01 1  and  from  the  decision  instate  v.  Brill.  1  Wis.2d  288,  83  N.W.2d  721 
(1957),  where  the  court  made  the  following  observations: 

So  far  as  we  know,  the  word  "prisoner"  has  not  been  defined  by  this  court.  Black's  Law 
Dictionary  (4th  ed.),  p.  1358,  defines  the  word  as  follows: 

"One  who  is  deprived  of  his  liberty;  one  who  is  against  his  will  kept  in  confinement  or 
custody." 

Webster's  New  International  Dictionary  (2d  ed.)  gives  the  following  definition: 

"A  person  under  arrest,  in  custody  or  in  prison;  one  involuntarily  restrained;  a  captive;  as  a 
prisoner  of  justice,  or  war  or  at  the  bar;  to  take  one  prisoner." 

State  v.  Brill.  1  Wis.2d  288,  291. 

The  Brill  definition  has  been  cited  with  approval  in  several  cases  involving  §  940.20(1),  Battery  by 
prisoner.  Because  that  statute  and  §  946.43  are  worded  similarly,  the  Committee  concluded  that  "prisoner" 
should  have  the  same  definition  under  each  statute.  In  C.D.M.  v.  State.  125  Wis.2d  170,  370  N.W.2d 
287  (Ct.  App.  1985),  the  court  held  that  a  juvenile  confined  as  a  delinquent  at  the  Lincoln  Hills  School 
was  a  "prisoner"  under  §  940.20(1)  because  he  had  violated  a  criminal  law  and  was  confined  for  a 
correctional  objective.  125  Wis.2d  170,  173. 

The  Committee  concluded  that  "prisoner"  includes  all  persons  who  are  confined  to  one  of  the  identi¬ 
fied  institutions  as  a  result  of  a  violation  of  the  law.  "Prisoner"  is  also  defined  in  §  46.01 1(2)  (for  purposes 
of  chapters  46  to  5 1, 55,  and  58)  and  in  §  301 .01(2)  (for  purposes  of  chapters  301  to  304).  But  the  Committee 
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concluded  that  these  definitions  are  not  directly  applicable  here  because  they  are  concerned  primarily  with 
defining  the  authority  of  state  agencies. 

A  person  committed  to  a  state  mental  health  facility  (in  this  case,  the  Mendota  Mental  Health  Institute) 
after  being  found  not  guilty  by  reason  of  mental  disease  or  defect  is  a  "prisoner"  for  purposes  of  §  940 ,20(  1 ), 
Battery  by  prisoner.  State  v.  Skampfer.  176  Wis.2d  304,  500  N.W.2d  369  (Ct.  App.  1993).  The  important 
fact  is  that  the  person's  liberty  was  restrained  premised  on  a  finding  that  the  person  had  violated  the  criminal 
law. 


A  probationer  who  violates  a  condition  of  probation  and  as  a  result  is  taken  into  custody  is  a  prisoner 
"confined  as  a  result  of  a  violation  of  the  law"  as  provided  in  C.D.M..  supra,  and  this  instruction.  State  v. 
Fitzgerald.  2000  WI  App  55,  12,  233  Wis.2d  584,  608  N.W.2d  391  [also  involving  a  charge  under 
§  940.20(1)]. 

3.  The  institution'^  status  as  one  of  the  designated  facilities  should  not  be  a  contested  issue  in  most 
cases,  and  the  Committee  concluded  that  it  is  appropriate  for  the  trial  court  to  so  instruct  the  jury. 

Before  being  amended  by  Chapter  173,  Laws  of  1977,  §  946.43  applied  to  "any  prisoner  confined  to  a 
state  prison  or  to  any  other  institution  by  virtue  of  a  transfer  from  a  state  prison. . . ."  (Wis.  Stat.  §  946.43 
(1975).)  As  amended,  the  statute  applies  to  "any  prisoner  confined  to  a  state  prison  or  other  state,  county  or 
municipal  detention  facility. . . ."  The  Wisconsin  Legislative  Council  staff  note  to  1977  Senate  Bill  14,  which 
was  enacted  as  Chapter  173,  Laws  of  1977,  stated:  "This  bill  expands  the  application  of  §  946.43  to  cover 
assaults  by  prisoners  in  all  detention  facilities  in  the  state." 

The  question  of  what  institutions  are  covered  by  the  statute  is  arguably  difficult  only  with  regard  to  "state 
detention  facilities."  "County  detention  facility"  most  likely  refers  to  a  county  jail  (and  possibly  to  the  House 
of  Correction  in  Milwaukee  County);  "municipal  detention  facility"  most  likely  refers  to  city  jails.  But  it  is 
not  clear  what  institutions  are  included  in  the  term  "state  detention  facility."  The  term  "state  prison"  in  the 
former  statute  included  all  correctional  institutions  (§  53.01),  so  it  could  be  argued  that  the  revision  was 
intended  to  include  state  mental  health  institutes.  The  Committee  concluded  that  the  statute  may  be  applied 
to  persons  confined  in  mental  health  institutes  provided  their  confinement  is  a  result  of  criminal  charges.  This 
interpretation  would  include  those  committed  for  determination  of  competency  to  stand  trial,  those  committed 
as  not  competent  to  stand  trial,  and  those  committed  as  not  guilty  by  reason  of  mental  disease  or  defect.  This 
conclusion  is  consistent  with  the  decision  in  State  v.  Skampfer.  see  note  2,  supra. 

Section  302.01  identifies  the  institutions  which  are  "state  prisons."  Also  see  §  302.02  which  defines  the 
"precincts"  of  the  state  prisons,  that  is,  those  locations  that  are  considered  part  of  the  prisons  for  legal 
purposes.  See  note  2,  Wis  Jl-Criminal  1228. 

4.  The  statute  requires  two  intents.  The  instruction  places  the  first  one  in  this  element  and  treats  the 
second  one  as  a  separate  element  5. 

5 .  Subsection  946.43(2m)  applies  to  the  following:  "blood,  semen,  vomit,  saliva,  urine,  feces  or  other 
bodily  substance."  Because  the  statute  specifies  certain  substances  as  "bodily  substances,"  the  Committee 
concluded  that  the  jury  may  be  told,  for  example,  that  "blood  is  a  bodily  substance." 
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6.  The  offense  is  defined  as  engaging  in  one  of  the  prohibited  acts  "with  the  intent  either  to  cause 
bodily  harm  ...  or  to  abuse,  harass,  offend,  intimidate  or  frighten  . . ."  The  instruction  puts  the  alternative 
intents  in  parentheses  on  the  assumption  that  one  or  the  other  is  likely  to  apply.  However,  the  Committee 
concluded  that  it  would  be  permissible  to  instruct  on  more  than  one  type  of  intent  and  that  jury  agreement 
on  the  intent  involved  would  not  be  required.  The  Wisconsin  Supreme  Court  has  reached  that  conclusion 
with  offenses  under  §  948.07,  Child  enticement.  State  v.  Derango.  2000  WI  89,  236  Wis.2d  721,  613 
N.W.2d  833. 

7.  If  definition  of  "without  consent"  is  believed  to  be  necessary,  see  Wis  Jl-Criminal  948  which 
provides  an  instruction  based  on  the  definition  provided  in  §  939.22(48).  That  definition  provides  that 
"without  consent"  means  "no  consent  in  fact"  or  that  consent  was  given  because  of  fear,  a  claim  of  legal 
authority  by  the  defendant,  or  misunderstanding. 
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1780  PERMITTING  ESCAPE  —  §  946.44(l)(a)  and  (lg) 

Statutory  Definition  of  the  Crime 

Permitting  escape,  as  defined  in  §  946.44(l)(a)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  an  officer  or  an  employee  of  an  institution  where  prisoners  are  detained  who 
intentionally  permits  a  prisoner  in  his  custody  to  escape. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  (three)  (four)1 
elements  were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  an  (officer)  (employee)  of  an  institution  where  prisoners2  are 
detained. 

(Name  of  institution)  is  an  institution  where  prisoners  are  detained.3 

2.  The  defendant  permitted  a  prisoner4  in  his  custody  to  escape. 

"Escape"  means  to  leave  custody  in  any  manner  without  lawful  permission  or 
authority.5 

3.  The  defendant  intentionally  permitted  a  prisoner  in  his  custody6  to  escape. 

"Intentionally"  means  that  the  defendant  acted  with  the  mental  purpose  of 
permitting  a  prisoner  to  escape.7  It  also  requires  that  the  defendant  knew  that 
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(name  of  prisoner')  was  a  prisoner  and  knew  that  (name  of  prisoner)  was  leaving 
custody  without  lawful  permission  or  authority.8 

ADD  THE  FOLLOWING  IF  THE  CLASS  F  FELONY  UNDER  SUBSEC.  (lg)  IS 

CHARGED: 

[4.  The  defendant  is  a  public  (officer)  (employee).9] 

[A  "public  officer"  is  any  person  appointed  or  elected  according  to  law  to 
discharge  a  public  duty  for  the  state  or  one  of  its  subordinate  governmental  units.] 
[A  "public  employee"  is  any  person,  not  an  officer,  who  performs  any  official 
function  on  behalf  of  the  state  or  one  of  its  subordinate  governmental  units  and  who 
is  paid  from  the  public  treasury  of  the  state  or  subordinate  governmental  unit.] 
Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  (three)  (four)  elements  of  this 
offense  have  been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


©2008,  Regents,  Univ.  ofWis. 


2 


(Rel.  No.  46—5/2008) 


1780 


WIS  JI-CRIMINAL 


1780 


COMMENT 

Wis  Jl-Criminal  1780  was  originally  published  in  1989  and  revised  in  1991.  This  revision  was  approved 
by  the  Committee  in  October  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

The  basic  offense  is  defined  by  §  946.44(l)(a)  and  is  punished  as  a  Class  H  felony.  The  penalty  is 
increased  to  a  Class  F  felony  if  "any  public  officer  or  public  employee"  violates  the  statute  —  see 
§  946.44(1  g).  It  appears  that  any  "officer  or  employee  of  an  institution  where  prisoners  are  detained"  under 
subsec.  (l)(a)  would  also  be  a  "public  officer  or  employee"  under  subsec.  (lg)  (but  see  note  9,  below).  But 
since  the  statutes  call  for  the  different  penalties,  the  instruction  is  drafted  with  an  optional  fourth  element, 
for  use  when  the  Class  F  felony  is  charged. 

1 .  Use  four  elements  if  the  Class  F  felony  offense  is  charged.  See  Comment. 

2.  "Prisoner"  is  defined  in  Wis  Jl-Criminal  1778  as  "one  who  is  confined  in  a  prison  or  detention 
facility  as  a  result  of  a  violation  of  law."  It  was  adapted  from  the  definition  in  §  46.01 1  and  from  the 
discussion  in  State  v.  Brill.  1  Wis.2d  288,  83  N.W.2d  721  (1957). 

3.  The  Committee  has  concluded  that  the  jury  may  be  told  that,  for  example,  "The _ 

county  jail  is  an  institution  where  prisoners  are  detained."  The  jury  must  be  satisfied  that  the  defendant  was 
an  officer  or  employee  of  that  type  of  institution. 

4.  See  note  2,  supra. 

5.  This  is  the  definition  of  "escape"  provided  in  §  946.42(1  )(b),  which  applies  to  violations  of 
§  946.44.  See  §  946.44(2)(b). 

6.  "Custody"  is  defined  in  §  946.42(1  )(a)  and  that  definition  applies  to  §  946.44.  See  §  946.44(2)(a). 

7.  "Intentionally"  is  defined  in  §939.23(3).  The  definition  changed  effective  January  1, 1989,  though 
both  the  old  and  new  version  have  "mental  purpose"  as  one  definition  of  "intentionally."  It  is  the  other 
alternative  that  changes  from  "reasonably  believes  his  act,  if  successful,  will  cause  that  result"  to  "is  aware 
that  his  conduct  is  practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923A  and  923B. 

8.  "Intentionally,"  as  defined  in  §  939.23(3),  also  requires  knowledge  of  those  facts  necessary  to 
make  the  conduct  criminal  and  which  appear  after  the  word  "intentionally"  in  the  statute.  See  Wis 
Jl-Criminal  923A  and  923B. 

9.  See  Comment  preceding  note  1 .  The  definitions  of  "public  officer"  and  "public  employee"  are 
those  provided  in  §  939.22(30). 
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1781  ASSISTING  ESCAPE  —  §  946.44(l)(b) 

Statutory  Definition  of  the  Crime 

Assisting  escape,  as  defined  in  §  946.44(l)(b)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who,  with  intent  to  aid  any  prisoner  to  escape  from  custody,  introduces 
into  the  institution1  where  the  prisoner  is  detained  anything  adapted  for  or  useful  in  making 
an  escape. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  introduced  into  the  institution,  where  (name  of  prisoner)  was 
detained,  something  adapted  for  or  useful  in  making  an  escape. 

2.  The  defendant  acted  with  the  intent  to  aid  a  prisoner2  to  escape  from  custody. 

This  requires  that  the  defendant  had  the  mental  purpose  to  help  (name  of 
prisoner)  escape  from  custody.3  "Escape"  means  to  leave  custody  without  lawful 
permission  or  authority.4 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1781  was  originally  published  in  19 89  and  revised  in  1991.  This  revision  was  approved 
by  the  Committee  in  October  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

This  instruction  is  drafted  for  violations  of  §  946.44(1  )(b).  For  violations  of  §  946.44(1  )(a),  see  Wis 
Jl-Criminal  1780. 

The  offense  defined  in  §  946.44(1  )(b)  is  punished  as  a  Class  H  felony.  The  penalty  increases  to  that  of 
a  Class  F  felony  if  the  defendant  is  a  public  officer  or  employee.  See  Wis  Jl-Criminal  1 7 82  for  an  instruction 
for  the  Class  F  felony. 

1 .  This  instruction  does  not  address  the  other  type  of  conduct  prohibited  by  §  946. 44(  1  )(b):  "transfer 
to  the  prisoner"  anything  adapted  or  useful  in  making  an  escape.  In  a  case  involving  a  "transfer  to  a 
prisoner,"  those  words  must  be  substituted  for  "introduce  into  the  institution  where  the  person  is  detained" 
throughout  the  instruction. 

2.  "Prisoner"  is  defined  in  Wis  Jl-Criminal  1778  as  "one  who  is  confined  in  a  prison  or  detention 
facility  as  a  result  of  a  violation  of  law."  It  was  adapted  from  the  definition  in  §  46.01 1  and  from  the 
discussion  in  State  v.  Brill.  1  Wis.2d  288,  83  N.W.2d  721  (1957). 

3.  "With  intent  to"  is  defined  in  §  939.23(3).  The  definition  changed  effective  January  1,  1989, 
though  both  the  old  and  new  version  have  "mental  purpose"  as  one  definition  of  "with  intent  to."  It  is  the 
other  alternative  that  changes  from  "reasonably  believes  his  act,  if  successful,  will  cause  that  result"  to  "is 
aware  that  his  conduct  is  practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923A  and  923B. 

4.  This  is  the  definition  of  "escape"  provided  in  §  946.42(1  )(b),  which  applies  to  violations  of 
§  946.44.  See  §  946.44(2)(b). 
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1782  ASSISTING  ESCAPE:  PUBLIC  OFFICER  OR  EMPLOYEE  — 

§  946.44(l)(b)  and  (lg) 

Statutory  Definition  of  the  Crime 

Assisting  escape,  as  defined  in  §  946.44(l)(b)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  a  public  (officer)  (employee)  who,  with  intent  to  aid  any  prisoner  to  escape 
from  custody,  introduces  into  the  institution1  where  the  prisoner  is  detained  anything  adapted 
for  or  useful  in  making  an  escape. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  a  public  (officer)  (employee).2 

[A  "public  officer"  is  any  person  appointed  or  elected  according  to  law  to 
discharge  a  public  duty  for  the  state  or  one  of  its  subordinate  governmental  units.] 
[A  "public  employee"  is  any  person,  not  an  officer,  who  performs  any  official 
function  on  behalf  of  the  state  or  one  of  its  subordinate  governmental  units  and  who 
is  paid  from  the  public  treasury  of  the  state  or  subordinate  governmental  unit.] 

2.  The  defendant  introduced  into  the  institution,  where  (name  of  prisoner)  was 
detained,  something  adapted  for  or  useful  in  making  an  escape. 

3.  The  defendant  acted  with  the  intent  to  aid  a  prisoner3  to  escape  from  custody. 
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This  requires  that  the  defendant  had  the  mental  purpose  to  help  (name  of 
prisoner)  escape  from  custody.4  "Escape"  means  to  leave  custody  without  lawful 
permission  or  authority.5 

Deciding  About  Intent 

You  cannot  look  into  a  person's  mind  to  find  intent.  Intent  must  be  found,  if  found  at  all, 
from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts  and 
circumstances  in  this  case  bearing  upon  intent. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1782  was  originally  published  in  1989  and  revised  in  1991.  This  revision  was  approved 
by  the  Committee  in  October  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

This  instruction  is  drafted  for  Class  F  felony  violations  of  §  946.44(1  )(b).  For  violations  of 
§  946.44(1  )(a),  see  Wis  Jl-Criminal  1780. 

The  basic  offense  defined  in  §  946.44(1  )(b)  is  punished  as  a  Class  H  felony.  The  penalty  increases  to 
that  of  a  Class  F  felony  if  the  defendant  is  a  public  officer  or  employee.  This  instruction  is  drafted  for  the 
Class  F  felony.  See  Wis  Jl-Criminal  1781  for  an  instruction  for  the  Class  H  felony. 

1 .  This  instruction  does  not  address  the  other  type  of  conduct  prohibited  by  §  946.44(  1  )(b):  "transfer 
to  the  prisoner"  anything  adapted  or  useful  in  making  an  escape.  In  a  case  involving  a  "transfer  to  a 
prisoner,"  those  words  must  be  substituted  for  "introduce  into  the  institution  where  the  person  is  detained" 
throughout  the  instruction. 

2.  The  definitions  of  "public  officer"  and  "public  employee"  are  those  provided  in  §  939.22(30). 
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3.  "Prisoner"  is  defined  in  Wis  Jl-Criminal  1778  as  "one  who  is  confined  in  a  prison  or  detention 
facility  as  a  result  of  a  violation  of  law."  It  was  adapted  from  the  definition  in  §  46.011  and  from  the 
discussion  in  State  v.  Brill.  1  Wis.2d  288,  83  N.W.2d  721  (1957). 

4.  "With  intent  to"  is  defined  in  §  939.23(3).  The  definition  changed  effective  January  1,  1989, 
though  both  the  old  and  new  version  have  "mental  purpose"  as  one  definition  of  "with  intent  to."  It  is  the 
other  alternative  that  changes  from  "reasonably  believes  his  act,  if  successful,  will  cause  that  result"  to  "is 
aware  that  his  conduct  is  practically  certain  to  cause  that  result."  See  Wis  Jl-Criminal  923A  and  923B. 

5.  This  is  the  definition  of  "escape"  provided  in  §  946.42(1  )(b),  which  applies  to  violations  of 
§  946.44.  See  §  946.44(2)(b). 


©2008,  Regents,  Univ.  of  Wis. 


3 


(Rel.  No.  46—5/2008) 


1783 


WIS  JI-CRIMINAL 


1783 


1783  INTRODUCING  A  FIREARM  INTO  AN  INSTITUTION  —  §  946.44(lm) 

Statutory  Definition  of  the  Crime 

Assisting  escape,  as  defined  in  §  946.44(lm)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  a  person  who  intentionally  introduces  a  firearm,1  loaded  or  unloaded,  into  an 
institution  where  prisoners  are  detained. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  introduced  a  firearm  into  an  institution  where  prisoners2  are  detained. 
A  firearm  is  a  weapon  that  acts  by  force  of  gunpowder.3 

2.  The  defendant  acted  intentionally.  This  requires  that  the  defendant  knew  the  item 
was  a  firearm.4 

Deciding  About  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  knowledge.  Knowledge  must  be  found,  if 
found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and  from  all  the  facts 
and  circumstances  in  this  case  bearing  upon  knowledge. 
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Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1783  was  originally  published  in  1989  and  revised  in  1991.  This  revision  was  approved 
by  the  Committee  in  October  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to 
the  text. 

This  instruction  is  for  a  violation  of  §  946.44(1  m).  For  violations  of  §  946.44(1  )(a)  and  (b),  see  Wis 
Jl-Criminal  1780-1782. 

1 .  The  statute  applies  not  only  to  firearms  but  also  to  "any  article  used  or  fashioned  in  a  manner  to 
lead  another  person  to  believe  it  is  a  firearm."  The  instruction  refers  to  "firearm"  throughout  and  would  have 
to  be  changed  if  the  "any  article"  alternative  is  used.  Similar  language  is  used  in  §  940.225(1  )(b),  see  Wis 
Jl-Criminal  1202, and  §  943.32(2),  see  Wis  Jl-Criminal  1480A.  (Note  that  both  those  statutes  refer  to  leading 
a  person  "reasonably  to  believe";  "reasonably"  is  missing  from  §  946.44(1  m).) 

2.  "Prisoner"  is  defined  in  Wis  Jl-Criminal  1778  as  "one  who  is  confined  in  a  prison  or  detention 
facility  as  a  result  of  a  violation  of  law."  It  was  adapted  from  the  definition  in  §  46.01 1  and  from  the 
discussion  in  State  v.  Brill.  1  Wis. 2d  288,  83  N.W.2d  721  (1957). 

3.  The  term  "firearm"  is  considered  to  mean  a  weapon  that  acts  by  the  force  of  gunpowder.  See,  for 
example,  Harris  v.  Cameron.  81  Wis.  239,  51  N.W.  437  (1892).  This  definition  excludes  air  guns.  The 
statute  applies  to  "any  firearm,  whether  loaded  or  unloaded."  Sec.  946.44(1  m).  Also  see  note  1,  supra. 

4.  "Intentionally,"  as  defined  in  §  939.23(3),  requires  knowledge  of  those  facts  necessary  to  make  the 
conduct  criminal  and  which  appear  after  the  word  "intentionally"  in  the  statute.  Also  see  Wis 
Jl-Criminal  923A  and  923B  regarding  definition  of  the  word  "intentionally."  In  the  context  of  this  offense, 
the  essence  of  the  intent  element  appeared  to  the  Committee  to  be  knowledge  that  the  item  introduced  was 
a  firearm. 
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1785  DELIVERING  AN  ARTICLE  TO  AN  INMATE  —  §  302.095(2) 

Statutory  Definition  of  the  Crime 

Section  302.095(2)  of  the  Wisconsin  Statutes  is  violated  by  a  person  who  delivers  any 
article  to  an  inmate  confined  in  a  [jail]  [prison]  with  intent  that  any  inmate  confined  in  the 
jail  or  prison  shall  obtain  or  receive  the  same,  contrary  to  the  rules  or  regulations  and  without 
the  knowledge  or  permission  of  the  [sheriff  or  keeper  of  the  jail]  [warden  or  superintendent 
of  the  prison]. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  two  elements  were 
present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1.  The  defendant  delivered  an  article  to  an  inmate  confined  in  a  [jail]1  [prison]. 

2.  The  defendant  intended  that  an  inmate  receive  the  article  contrary  to  the  rules  or 
regulations  and  without  the  knowledge  or  permission  of  the  [sheriff  or  keeper  of  the 
jail]  [warden  or  superintendent  of  the  prison]. 

This  requires  that  the  defendant  knew  that  receipt  of  the  article  would  be 
contrary  to  the  rules  or  regulations  and  would  be  without  the  knowledge  or 
permission  of  the  [sheriff  or  keeper  of  the  jail]  [warden  or  superintendent  of  the 
prison].2 
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Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  both  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1785  was  originally  published  in  1996.  This  revision  was  approved  by  the  Committee 
in  October  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  one  type  of  violation  of  §  302.095(2).  For  offenses  involving  possession  of  an 
article  with  intent  to  deliver  it  to  an  inmate,  see  Wis  Jl-Criminal  1786.  The  statute  also  prohibits  depositing 
or  concealing  an  article  in  or  about  a  jail  or  prison  or  in  a  vehicle  going  into  jail  or  prison  premises  and 
receiving  an  article  from  an  inmate  in  violation  of  the  rules  and  regulations  of  the  jail  or  prison.  The  statute 
was  amended  by  1995  Wisconsin  Act  437  to  apply  to  jails  as  well  as  to  prisons. 

1.  Section  302.095(1)  provides  that  "'jail'  means  any  of  the  following: 

(a)  A  jail,  as  defined  in  s.  302.30. 

(b)  A  house  of  correction. 

(c)  A  Huber  facility  under  s.  303.09. 

(d)  A  lockup  facility,  as  defined  in  s.  302.30." 

2.  The  Committee  concluded  that  this  knowledge  requirement  is  established  by  the  words  of  the 
statute.  The  Committee  reads  the  statute  to  require  that  the  defendant  deliver  an  article  to  an  inmate  "with 
intent  that  any  inmate  . . .  shall  obtain  or  receive  the  same . . .  contrary  to  the  rules  or  regulations  and  without 
the  knowledge  or  permission  of  the  sheriff  or  other  keeper  of  the  jail  .  .  ."  For  there  to  be  "intent  that  an 
inmate  receive  the  article  contrary  to  the  rules",  the  defendant  must  know  that  the  receipt  would  be  contrary 
to  the  rules. 
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1786  POSSESSING  AN  ARTICLE  WITH  INTENT  TO  DELIVER  IT  TO  AN 
INMATE  —  §  302.095(2) 

Statutory  Definition  of  the  Crime 

Section  302.095(2)  of  the  Wisconsin  Statutes  is  violated  by  a  person  who  possesses  any 
article1  with  intent  to  deliver  it  to  an  inmate  confined  in  a  [jail]  [prison]  contrary  to  the  rules 
or  regulations  and  without  the  knowledge  or  permission  of  the  [sheriff  or  keeper  of  the  jail] 
[warden  or  superintendent  of  the  prison]. 

State’s  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  possessed  an  article. 

["Possessed"  means  that  the  defendant  knowingly2  had  actual  physical  control 
of  an  article.]3 

2.  The  defendant  intended  to  deliver  the  article  to  an  inmate  confined  in  a  [jail]4 
[prison], 

3 .  The  defendant  intended  to  deliver  the  article  contrary  to  the  rules  or  regulations  and 
without  the  knowledge  or  permission  of  the  [sheriff  or  keeper  of  the  jail]  [warden 
or  superintendent  of  the  prison]. 
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This  requires  that  the  defendant  knew  that  receipt  of  the  article  would  be 
contrary  to  the  rules  or  regulations  and  would  be  without  the  knowledge  or 
permission  of  the  [sheriff  or  keeper  of  the  jail]  [warden  or  superintendent  of  the 
prison].5 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  and  knowledge.  Intent  and 
knowledge  must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements, 
if  any,  and  from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and 
knowledge. 

Jury’s  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1786  was  originally  published  in  1996.  This  revision  was  approved  by  the  Committee 
in  October  2007  and  involved  adoption  of  a  new  format  and  nonsubstantive  changes  to  the  text. 

This  instruction  is  for  one  type  of  violation  of  §  302.095(2).  For  offenses  involving  delivery  of  an 
article  to  an  inmate,  see  Wis  Jl-Criminal  1785.  The  statute  also  prohibits  depositing  or  concealing  an  article 
in  or  about  a  jail  or  prison  or  in  a  vehicle  going  into  jail  or  prison  premises  and  receiving  an  article  from  an 
inmate  in  violation  of  the  rules  and  regulations  of  the  jail  or  prison.  The  statute  was  amended  by  1995 
Wisconsin  Act  437  to  apply  to  jails  as  well  as  to  prisons. 

1 .  The  statement  of  the  offense  omits  the  following  language  from  the  statute:  "with  intent  that  any 
inmate  confined  in  the  jail  or  prison  shall  obtain  or  receive  the  same.  . ."  The  Committee  concluded  that  it 
is  redundant  to  say  "possess  an  article  with  intent  to  deliver  it  and  with  intent  that  an  inmate  receive  it."  The 
intent  to  deliver  covers  both  concepts. 
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2.  Inherent  in  the  legal  definition  of  "possession"  is  the  concept  of  knowing  or  conscious  possession. 
See  Schwartz  v.  State.  192  Wis.  414, 41 8, 212N.W.  664  09271.  Doscherv.  State.  194  Wis.  67, 69, 214N.W. 
359(1927). 

3.  The  definition  of  "possess"  is  that  found  in  Wis  Jl-Criminal  920  and  requires  "actual  physical 
control."  That  instruction  also  contains  the  following  optional  paragraphs  for  use  where  the  object  is  not  in 
the  physical  possession  of  the  defendant  or  where  possession  is  shared  with  another: 

[An  item  is  (also)  in  a  person's  possession  if  it  is  in  an  area  over  which  the  person  has  control  and 

the  person  intends  to  exercise  control  over  the  item.] 

[It  is  not  required  that  a  person  own  an  item  in  order  to  possess  it.  What  is  required  is  that  the 

person  exercise  control  over  the  item.] 

[Possession  may  be  shared  with  another  person.  If  a  person  exercises  control  over  an  item,  that 

item  is  in  his  possession,  even  though  another  person  may  also  have  similar  control.] 

See  the  Comment  to  Wis  Jl-Criminal  920  for  a  discussion  of  various  issues  relating  to  "possession"  in 
criminal  cases,  including  so-called  constructive  possession. 

4.  Section  302.095(1)  provides  that  "'jail'  means  any  of  the  following: 

(a)  A  jail,  as  defined  in  s.  302.30. 

(b)  A  house  of  correction. 

(c)  A  Huber  facility  under  s.  303.09. 

(d)  A  lockup  facility,  as  defined  in  s.  302.30." 

5.  The  Committee  concluded  that  this  knowledge  requirement  is  established  by  the  words  of  the 
statute.  The  Committee  reads  the  statute  to  require  that  the  defendant  possessed  an  article  with  intent  to 
deliver  it  to  an  inmate  "with  intent  that  any  inmate  .  .  .  shall  obtain  or  receive  the  same  .  .  .  contrary  to  the 
rules  or  regulations  and  without  the  knowledge  or  permission  of  the  sheriff  or  other  keeper  of  the  jail  .  .  ." 
For  there  to  be  "intent  that  an  inmate  receive  the  article  contrary  to  the  rules,"  the  defendant  must  know  that 
the  receipt  would  be  contrary  to  the  rules. 
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1788  ENCOURAGING  A  VIOLATION  OF  PROBATION,  EXTENDED 
SUPERVISION  OR  PAROLE  —  §  946.46 

Statutory  Definition  of  the  Crime 

Encouraging  a  violation  of  (probation)  (extended  supervision)  (parole)  as  defined  in 
Section  946.46  of  the  Wisconsin  Statutes  is  committed  by  one  who  intentionally  aids  or 
encourages  a  person  on  (probation)  (extended  supervision)  (parole)1  to  abscond  or  to  violate 
a  term  or  condition  of  (probation)  (extended  supervision)  (parole). 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  of  person)  was  on  (probation  supervision)  (extended  supervision)  (parole 
supervision). 

2.  The  defendant  intentionally  aided  or  encouraged  (name  of  person)  [to  abscond.] 
[to  violate  a  term  or  condition  of  supervision.] 

["To  abscond"  means  to  fail  to  make  oneself  available  as  directed  by  the  person 
supervising  (name  of  person)  ,]2 

This  element  requires  that  the  defendant  acted  with  the  purpose  to  aid  or 
encourage  the  violation  or  was  aware  that  (his)  (her)  conduct  was  practically  certain 
to  cause  that  result. 
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3.  The  defendant  knew3  that  (name  of  person)  was  on  supervision  and  knew  [that 
(name  of  person)  was  required  to  make  (himself)  (herself)  available  as  directed] 
[that _ was  a  condition  of  supervision]. 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant’s  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1788  was  approved  by  the  Committee  in  July  2010. 

This  instruction  is  drafted  for  violations  of  §  946.46. 

1.  Section  946.46  also  applies  to  aiding  or  encouraging  "any  person  committed  to  the  custody  or 
supervision  of  the  department  of  corrections  or  a  county  department  under  s.  46.215,  46.22  or  46.23  by 
reason  of  crime  or  delinquency."  [Section  46.215  addresses  the  Milwaukee  County  social  services 
department;  §  46.22  addresses  all  other  county  departments;  §  46.23  addresses  county  social  services 
departments  generally.]  The  phrase  in  quotes  above  apparently  creates  two  additional  options  not  addressed 
by  the  instruction:  ( 1 )  a  person  committed  to  the  custody  or  supervision  of  the  department  of  corrections  but 
not  on  probation,  parole,  or  extended  supervision;  and,  (2)  a  person  committed  to  the  custody  or  supervision 
of  a  county  social  services  department. 

2.  The  definition  of  "abscond"  is  based  on  the  definition  of  "absconding"  provided  in  DOC  328.03(1), 
Wisconsin  Administrative  Code:  "Absconding  means  the  failure  of  a  client  to  make  himself  or  herself 
available  as  directed  by  the  agent." 

3.  Including  the  separate  knowledge  requirement  is  based  on  the  conclusion  that  the  use  of 
"intentionally"  in  the  statute  requires  "knowledge  of  those  facts  which  are  necessary  to  make  his  or  her 
conduct  criminal  and  which  are  set  forth  after  the  word  'intentionally.'"  §  939.23(3). 
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1790  AIDING  A  FELON  —  §  946.47(l)(a) 


Statutory  Definition  of  the  Crime 

Aiding  a  felon,  as  defined  in  §  946.47(l)(a)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  with  intent  to  prevent  the  apprehension  of  a  felon,  harbors  or  aids  the 
felon. 


State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 


Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  aided  (name  of  person  aided) . 

To  aid  means  to  help  or  assist.1 

2.  (Name  of  person  aided)  was  a  felon. 

A  felon  is  a  person  who  has  committed  a  crime  punishable  by  imprisonment 
in  the  Wisconsin  state  prisons.2  (Name  of  crime)  is  such  a  crime3  and  the  State 
must  prove  by  evidence  which  satisfies  you  beyond  a  reasonable  doubt  that 
(name  of  person  aided)  committed  that  crime.  (Name  of  crime)  is  committed 
by  one  who 

LIST  THE  ELEMENTS  OF  THE  ALLEGED  CRIME  AS 

IDENTIFIED  IN  THE  UNIFORM  INSTRUCTION. 

ADD  DEFINITIONS  FROM  THE  UNIFORM 

INSTRUCTIONS  AS  NECESSARY.4 
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3.  The  defendant  knew  that  (name  of  person  aided)  had  engaged  in  the  conduct 
which  constitutes  (name  of  crime)  .5 

4.  The  defendant  aided  (name  of  person  aided)  with  the  intent  to  prevent  the 
apprehension  of  (name  of  person  aided  )  .6 

This  element  requires  that  the  defendant  had  the  purpose  of  preventing 
(name  of  person  aided)  from  being  taken  into  custody  by  law  enforcement 
officers  or  was  aware  that  (his)  (her)  conduct  was  practically  certain  to  cause 
that  result.7 

Deciding  About  Intent  and  Knowledge 

Y ou  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1790  was  originally  published  in  1981  and  revised  in  1991,  2007,  and  2009.  This 
revision  was  approved  by  the  Committee  in  October  2014;  it  added  to  the  text  at  element  2.  and  revised  the 
Comment  and  footnotes  to  reflect  changes  made  by  2013  Wisconsin  Act  254. 


©2015,  Regents,  Univ.  of  Wis. 


2 


(Rel.  No.  53—4/2015) 


1790 


WIS  JI-CRIMINAL 


1790 


This  instruction  is  for  an  offense  under  §  946.47(1  )(a).  It  covers  conduct  which  at  common  law  made 
the  accused  an  "accessory  after  the  fact."  Conduct  relating  to  the  destruction  of  evidence  is  prohibited  by 
§  946.47(1  )(b).  See  Wis  Jl-Criminal  1791. 

Section  946.47(3)  formerly  provided  an  exclusion  for  persons  related  to  the  felon.  That  provision  was 
repealed  by  2013  Wisconsin  Act  254  [effective  date:  April  10,  2014], 

2013  Wisconsin  Act  254  also  changed  the  penalty  structure  for  this  offense.  See  subsection  (2m)  of 
§  946.47.  It  is  a  Class  G  felony  if  the  defendant  aided  a  felon  who  committed  a  Class  A,  B,  C,  or  D  felony; 
it  is  a  Class  I  felony  if  the  defendant  aided  a  felon  who  committed  a  Class  E,  F,  G,  H,  or  I  felony.  Because 
the  crime  committed  by  the  felon  will  be  specified  in  the  second  element,  there  is  no  need  for  any  additional 
fact-finding  as  to  the  classification  of  that  crime. 

Section  946.47  applies  to  aiding  felons  who  committed  a  crime  outside  of  Wisconsin  that  was  a  felony 
in  that  jurisdiction  and  would  also  be  a  felony  if  committed  in  Wisconsin.  See  §  946.47(2).  The  Committee 
concluded  that  the  jury  must  find  that  the  facts  constituting  the  out-of-state  crime  occurred,  but  that  it  is  for 
the  judge  to  determine  that  those  facts  constituted  a  felony  in  the  other  state  and  would  constitute  a  felony 
in  Wisconsin. 

"Felon,"  as  used  in  §  946.47,  refers  to  a  person  who  has  engaged  in  prohibited  felonious  conduct, 
whether  convicted  or  not.  State  v.  Jones,  98  Wis. 2d  679,  681,  298  N.W.2d  100  (Ct.  App.  1988). 

In  State  v.  Schmidt  221  Wis.2d  189,  198,  585  N.W.2d  16  (Ct.  App.  1998),  the  court  held  that  §  946.47 
could  be  applied  to  a  person  who  aided  a  convicted  felon  who  was  wanted  for  a  parole  violation: 

. . .  The  plain  language  of  §  946.67(1  )(a)  and  (2)(a)  suggests  no  distinction  between  a  person 
who  has  already  been  convicted  of  a  felony  and  is  now  wanted  for  a  parole  violation  following  that 
conviction,  and  a  person  who  is  now  wanted  for,  but  has  not  yet  been  convicted  of,  a  felony.  Each 
is  a  "felon"  within  the  definition  of  §  946.47(2)(a)  because  each  "commits  an  act  .  .  .  which 
constitutes  a  felony  under  the  laws  of  this  state." 

Note  that  §  946.46  makes  it  a  Class  A  misdemeanor  to  aid  or  encourage  a  person  under  supervision  to 
abscond  or  violate  a  condition  of  supervision. 

1 .  '"Harbor  or  aid'  includes  giving  the  person  food,  shelter,  medical  treatment  or  money  or  performing 
an  operation  to  change  his  fingerprints  or  his  appearance."  1953  Judiciary  Committee  Report  on  the  Criminal 
Code,  p.  195  (Wis.  Legislative  Council).  (1953  Report.)  "Harbor"  means  to  give  shelter  or  refuge  to. 
Webster's  Third  International  Dictionary. 

2.  Wis.  Stat.  §  939.60. 

3.  Here  use  the  short  title  for  the  felony,  for  example:  "Burglary  is  such  a  crime."  The  Committee 
concludes  that  the  jury  may  be  told  that  a  certain  crime  constitutes  a  felony  under  the  laws  of  Wisconsin. 
However,  the  jury  must  find  that  the  person  aided  committed  the  crime.  In  the  usual  case,  the  person  aided 
will  have  been  convicted  and  proof  will  not  be  difficult.  It  is  not  necessary  that  the  person  aided  have  been 
convicted  of,  or  even  charged  with,  the  felony.  State  v.  Jones,  98  Wis.2d  679,  298  N.W.2d  100  (Ct.  App. 
1980). 
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In  State  v.  Schmidt.  221  Wis.2d  189,  198,  585  N.W.2d  16(Ct.  App.  1980),  the  court  held  that  §  946.47 
could  be  applied  to  a  person  who  aided  a  convicted  felon  who  was  wanted  for  a  parole  violation.  See 
Comment  preceding  note  1 . 

4.  The  Committee  recommends  that  a  complete  listing  of  the  elements  of  the  "embedded  crime"  be 
provided.  Decisions  of  the  Wisconsin  Court  of  Appeals  have  reached  this  conclusion  with  respect  to  bail 
jumping  under  §  946.49  [State  v.  Henning.  2003  WI  App  54,  ^[25,  261  Wis.2d  664,  660  N.W.2d  698],  and 
intimidation  of  a  victim  under  §  940.44  \ State  v.  Thomas,  161  Wis.2d  616,  624,  468  N.W.2d  729  (Ct.  App. 
1991)]. 

5.  In  State  v.  Jones,  98  Wis.2d  679,  681,  298  N.W.2d  100  (Ct.  App.  1988),  the  court  held  that  a 
required  element  of  this  offense  is  that  "the  accused  had  actual  knowledge"  of  the  offense  committed  by  the 
person  aided. 

The  third  element  of  the  instruction  does  not  require  that  the  defendant  know  the  precise  name  of  the 
felony  committed  or  know  that  the  conduct  engaged  in  by  the  person  aided  is  a  felony.  It  does  require  that 
the  defendant  know  what  conduct  was  engaged  in  by  the  person  aided.  That  conduct  must  constitute  a  felony 
under  the  law  of  Wisconsin. 

"This  section  requires  that  the  actor  (1)  intend  to  prevent  the  apprehension  of  a  person  he  knows  has 

committed  a  crime  which  in  fact  constitutes  a  felony _ "  1953  Judiciary  Committee  Report  on  the  Criminal 

Code,  p.  195  (Wis.  Legislative  Council). 

In  a  case  where  further  definition  of  the  defendant's  knowledge  is  desired,  and  additional  sentence 
connecting  the  knowledge  requirement  with  the  elements  of  the  crime  may  be  helpful.  For  example,  where 
the  felony  is  burglary:  "This  requires  that  the  defendant  knew  that  (name  person  aided)  intentionally 
entered  a  building  without  the  consent  of  the  person  in  lawful  possession  and  with  intent  to  steal." 

In  State  v.  Schmidt.  221  Wis.2d  189,  198,  585  N.W.2d  16  (Ct.  App.  1998),  the  court  held  that  §  946.47 
could  be  applied  to  a  person  who  aided  a  convicted  felon  who  was  wanted  for  a  parole  violation.  See 
Comment  preceding  note  1.  For  a  case  like  Schmidt,  the  elements  of  the  crime  need  not  be  summarized, 
since  it  is  likely  the  state  will  simply  introduce  documentary  proof  that  the  person  had  been  convicted  of  a 
felony  and  was  on  parole  on  a  sentence  for  the  conviction. 

6.  "Whether  the  actor  has  an  intent  to  prevent  the  apprehension  of  the  felon  is  a  question  of  fact 
depending  on  the  circumstances  of  each  case.  For  example,  a  person  who  has  committed  a  felony  might  go 
to  the  home  of  a  friend  who,  having  never  been  faced  with  such  a  situation  before,  might  allow  him  to  remain 
there  for  an  hour  or  might  give  him  food  or  medical  treatment  without  having  formed  an  intent  to  prevent 
his  apprehension  by  the  police."  1953  Judiciary  Committee  Report  on  the  Criminal  Code,  p.  195  (Wis. 
Legislative  Council). 

7.  Section  939.23(4).  See  Wis  Jl-Criminal  923A  and  923B. 
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1791  AIDING  A  FELON  BY  DESTROYING,  ETC.,  PHYSICAL  EVIDENCE 
—  §  946.47(l)(b) 

Statutory  Definition  of  the  Crime 

Aiding  a  felon,  as  defined  in  §  946.47(1  )(b)  of  the  Criminal  Code  of  Wisconsin,  is 
committed  by  one  who  with  intent  to  prevent  the  apprehension,  prosecution,  or  conviction 
of  a  felon,  destroys,  alters,  hides,  or  disguises  physical  evidence.1 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  four  elements 
were  present. 


Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  (Name  of  person  aided)  was  a  felon. 

A  felon  is  a  person  who  has  committed  a  crime  punishable  by  imprisonment  in 

the  Wisconsin  state  prisons.2  (Name  of  crime)  is  such  a  crime3  and  the  State  must 

prove  by  evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  (name  of 

person  aided)  committed  that  crime.  (Name  of  crime)  is  committed  by  one  who 

LIST  THE  ELEMENTS  OF  THE  ALLEGED  CRIME  AS 
IDENTIFIED  IN  THE  UNIFORM  INSTRUCTION. 

ADD  DEFINITIONS  FROM  THE  UNIFORM 
INSTRUCTIONS  AS  NECESSARY.4 

2.  The  defendant  knew  that  (name  of  person  aided)  had  engaged  in  conduct  which 
constitutes  (name  of  crime)  ,5 
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3.  The  defendant  (destroyed)  (altered)  (hid)  (disguised)  physical  evidence. 

4.  The  defendant  (destroyed)  (altered)  (hid)  (disguised)  physical  evidence  with  the 
intent  to  prevent  the  (apprehension)  (prosecution)  (conviction)  of  (name  of  person 
aided)  ,6 

This  element  requires  that  the  defendant  had  the  purpose  of  preventing  (name 
of  person  aided)  from  being  (taken  into  custody)  (prosecuted)  (convicted)  or  was 
aware  that  his  conduct  was  practically  certain  to  cause  that  result.7 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  four  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 

If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 

COMMENT 

Wis  Jl-Criminal  1791  was  originally  published  in  1991  and  revised  in  2008.  This  revision  was  approved 
by  the  Committee  in  October  2014;  it  added  text  at  element  2.  and  revised  the  Comment  and  footnotes  to 
reflect  changes  made  by  2013  Wisconsin  Act  254. 

This  instruction  is  for  an  offense  under  §  946.47(1  )(b).  Aiding  a  felon  by  harboring  is  covered  by 
§  946.47(1  )(a).  See  Wis  Jl-Criminal  1790. 

Section  946.47(3)  formerly  provided  an  exclusion  for  persons  related  to  the  felon.  That  provision  was 
repealed  by  2013  Wisconsin  Act  254  [effective  date:  April  10,  2014]. 


©2015,  Regents,  Univ.  of  Wis. 


2 


(Rel.  No.  53-4/2015) 


1791 


WIS  JI-CRIMINAL 


1791 


2013  Wisconsin  Act  254  also  changed  the  penalty  structure  for  this  offense.  See  subsection  (2m)  of 
§  946.47.  It  is  a  Class  G  felony  if  the  defendant  aided  a  felon  who  committed  a  Class  A,  B,  C,  or  D  felony; 
it  is  a  Class  I  felony  if  the  defendant  aided  a  felon  who  committed  a  Class  E,  F,  G,  H,  or  I  felony.  Because 
the  crime  committed  by  the  felon  will  be  specified  in  the  second  element,  there  is  no  need  for  any  additional 
fact-finding  as  to  the  classification  of  that  crime. 

Section  946.47  applies  to  aiding  felons  who  committed  a  crime  outside  of  Wisconsin  that  was  a  felony 
in  that  jurisdiction  and  would  also  be  a  felony  if  committed  in  Wisconsin.  See  §  946.47(2).  The  Committee 
concluded  that  the  jury  must  find  that  the  facts  constituting  the  out-of-state  crime  occurred,  but  that  it  is  for 
the  judge  to  determine  that  those  facts  constituted  a  felony  in  the  other  state  and  would  constitute  a  felony 
in  Wisconsin. 

"Felon,"  as  used  in  §  946.47,  refers  to  a  person  who  has  engaged  in  prohibited  felonious  conduct, 
whether  convicted  or  not.  State  v.  Jones.  98  Wis.2d  679,  681,  298  N.W.2d  100  (Ct.  App.  1988). 

In  State  v.  Schmidt.  221  Wis.2d  189,  198,  585  N.W.2d  100(Ct.  App.  1998),  the  court  held  that  §  946.47 
could  be  applied  to  a  person  who  aided  a  convicted  felon  who  was  wanted  for  a  parole  violation: 

. . .  The  plain  language  of  §  946.67(1  )(a)  and  (2)(a)  suggests  no  distinction  between  a  person 
who  has  already  been  convicted  of  a  felony  and  is  now  wanted  for  a  parole  violation  following  that 
conviction,  and  a  person  who  is  now  wanted  for,  but  has  not  yet  been  convicted  of,  a  felony.  Each 
is  a  "felon"  within  the  definition  of  §  946.47(2)(a)  because  each  "commits  an  act  .  .  .  which 
constitutes  a  felony  under  the  laws  of  this  state." 

Though  Schmidt  was  concerned  with  a  crime  charged  under  sub.  (l)(a),  the  same  conclusion  should  apply 
to  violations  of  sub.  (l)(b). 

Note  that  §  946.46  makes  it  a  Class  A  misdemeanor  to  aid  or  encourage  a  person  under  supervision  to 
abscond  or  violate  a  condition  of  supervision. 

1 .  The  statute  also  covers  placing  false  evidence.  Section  946.47(1  )(b). 

2.  Wis.  Stat.  §  939.60. 

3.  Here  use  the  short  title  for  the  felony,  for  example:  "Burglary  is  such  a  crime."  The  Committee 
concludes  that  the  juiy  may  be  told  that  a  certain  crime  constitutes  a  felony  under  the  laws  of  Wisconsin. 
However,  the  jury  must  find  that  the  person  aided  committed  the  crime.  In  the  usual  case,  the  person  aided 
will  have  been  convicted  and  proof  will  not  be  difficult.  However,  it  is.not  necessary  that  the  person  aided 
have  been  convicted  of,  or  even  charged  with,  the  felony.  State  v.  Jones,  98  Wis. 2d  679,  298  N.W.2d  100 
(Ct.  App.  1980).  The  Committee  recommends  advising  the  jury  of  the  elements  of  the  underlying  crime 
allegedly  committed  by  the  person  aided,  requiring  them  to  find  each  element  before  finding  the  defendant 
guilty  of  aiding  a  felon. 

4.  The  Committee  recommends  that  a  complete  listing  of  the  elements  of  the  "embedded  crime"  be 
provided.  Decisions  of  the  Wisconsin  Court  of  Appeals  have  reached  this  conclusion  with  respect  to  bail 
jumping  under  §  946.49  fState  v.  Henning,  2003  WI  App  54,  ^|25,  261  Wis. 2d  664,  660  N.W.2d  698],  and 
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intimidation  of  a  victim  under  §  940.44  [State  v.  Thomas.  161  Wis.2d  616,  624,  468  N.W.2d  729  (Ct.  App. 
1991)]. 

5.  In  State  v.  Jones,  cited  in  note  3  above,  the  court  held  that  a  required  element  of  this  offense  is  that 
"the  accused  had  actual  knowledge"  of  the  offense  committed  by  the  person  aided.  98  Wis.2d  at  681. 

The  third  element  of  the  instruction  does  not  require  that  the  defendant  know  the  precise  name  of  the 
felony  committed  or  know  that  the  conduct  engaged  in  by  the  person  aided  is  a  felony.  It  does  require  that 
the  defendant  know  what  conduct  was  engaged  in  by  the  person  aided.  That  conduct  must  constitute  a  felony 
under  the  law  of  Wisconsin. 

"This  section  requires  that  the  actor  (1)  intend  to  prevent  the  apprehension  of  a  person  he  knows  has 

committed  a  crime  which  in  fact  constitutes  a  felony _ "  1953  Judiciary  Committee  Report  on  the  Criminal 

Code,  p.  195  (Wis.  Legislative  Council). 

In  a  case  where  further  definition  of  the  defendant's  knowledge  is  desired,  the  sentence  in  brackets  may 
be  helpful.  For  example:  "This  requires  that  the  defendant  knew  that  (name  persons  aided)  intentionally 
entered  a  building  without  the  consent  of  the  person  in  lawful  possession  and  with  intent  to  steal." 

In  State  v.  Schmidt.  221  Wis.2d  189, 198, 585  N.W.2d  100(Ct.  App.  1980),  the  court  held  that  §946.47 
could  be  applied  to  a  person  who  aided  a  convicted  felon  who  was  wanted  for  a  parole  violation.  See 
Comment  preceding  note  1 .  For  a  case  like  Schmidt,  the  elements  of  the  crime  need  not  be  summarized, 
since  it  is  likely  the  state  will  simply  introduce  documentary  proof  that  the  person  had  been  convicted  of  a 
felony  and  was  on  parole  on  a  sentence  for  that  conviction. 

6.  "Whether  the  actor  has  an  intent  to  prevent  the  apprehension  of  the  felon  is  a  question  of  fact 
depending  on  the  circumstances  of  each  case.  For  example,  a  person  who  has  committed  a  felony  might  go 
to  the  home  of  a  friend  who,  having  never  been  faced  with  such  a  situation  before,  might  allow  him  to  remain 
there  for  an  hour  or  might  give  him  food  or  medical  treatment  without  having  formed  an  intent  to  prevent 
his  apprehension  by  the  police."  1953  Judiciary  Committee  Report  on  the  Criminal  Code,  p.  195  (Wisconsin 
Legislative  Council). 

7.  Section  939.23(4).  See  Wis  JI-Criminal  923A  and  923B. 
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1795  BAIL  JUMPING  — §946.49(1) 

Statutory  Definition  of  the  Crime 

Bail  jumping,  as  defined  in  §  946. 49(  1 )  of  the  Criminal  Code  of  Wisconsin,  is  committed 
by  one  who  has  been  released  from  custody  on  bond1  and  intentionally  fails  to  comply  with 
the  terms  of  that  bond. 

State's  Burden  of  Proof 

Before  you  may  find  the  defendant  guilty  of  this  offense,  the  State  must  prove  by 
evidence  which  satisfies  you  beyond  a  reasonable  doubt  that  the  following  three  elements 
were  present. 

Elements  of  the  Crime  That  the  State  Must  Prove 

1 .  The  defendant  was  (arrested  for)  (charged  with)2  (a  felony)  (a  misdemeanor).3 

(A  felony  is  a  crime  punishable  by  imprisonment  in  the  Wisconsin  state  prisons.4 
_ is  a  felony.)' 

(A  misdemeanor  is  a  crime  punishable  by  imprisonment  in  the  county  jail.6 
_ is  a  misdemeanor.)7 

2.  The  defendant  was  released  from  custody  on  bond. 

This  requires  that  after  (arrest)  (being  charged),8  the  defendant  was  released 
from  custody  on  bond  under  conditions  established  by  a  (judge)  (court 
commissioner)9  (bail  schedule).10 
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3.  The  defendant  intentionally  failed  to  comply  with  the  terms  of  the  bond. 

This  requires  that  the  defendant  had  the  mental  purpose  to  fail  to  comply  with 

the  terms  of  the  bond.  This  also  requires  that  the  defendant  knew  of  the  terms  of  the 

bond  and  knew  that  (his)  (her)  actions  did  not  comply  with  those  terms.11 

ADD  THE  FOLLOWING  IF  THE  VIOLATION  OF  BOND  IS  ALLEGED 
TO  INVOLVE  THE  COMMISSION  OF  A  CRIMINAL  OFFENSE12 

[The  defendant  is  charged  with  violating  a  condition  of  bond  that  required 

that  (he)  (she)  not  commit  any  crime.  The  State  alleges  that  the  defendant 

committed  the  crime  of _ .  The  State  must  prove  by  evidence 

which  satisfies  you  beyond  a  reasonable  doubt  that  the  defendant  committed  the 

crime  of _ ,13 

The  crime  of _ is  committed  by  one  who 

LIST  THE  ELEMENTS  OF  THE  ALLEGED  CRIME  AS  IDENTIFIED  IN 
THE  UNIFORM  INSTRUCTION.  ADD  DEFINITIONS  FROM  THE 
UNIFORM  INSTRUCTIONS  AS  NECESSARY.] 

Deciding  About  Intent  and  Knowledge 

You  cannot  look  into  a  person's  mind  to  find  intent  or  knowledge.  Intent  and  knowledge 
must  be  found,  if  found  at  all,  from  the  defendant's  acts,  words,  and  statements,  if  any,  and 
from  all  the  facts  and  circumstances  in  this  case  bearing  upon  intent  and  knowledge. 

Jury's  Decision 

If  you  are  satisfied  beyond  a  reasonable  doubt  that  all  three  elements  of  this  offense  have 
been  proved,  you  should  find  the  defendant  guilty. 
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If  you  are  not  so  satisfied,  you  must  find  the  defendant  not  guilty. 


COMMENT 

Wis  Jl-Criminal  1795  was  originally  published  in  1981  and  revised  in  1987,  1988,  1990,  1994,  1999, 
2003,  2005,  2010,  and  2015.  This  revision  was  approved  by  the  Committee  in  December  2017;  it  made  an 
addition  to  element  3. 

This  instruction  is  for  an  offense  under  §  946.49(1).  The  penalty  is  a  Class  A  misdemeanor  if  the 
defendant  was  released  from  custody  on  a  misdemeanor  charge;  the  penalty  is  a  Class  H  felony  if  the 
defendant  was  released  from  custody  on  a  felony  charge. 

Subsection  (2)  of  §  946.49  applies  to  witnesses  who  fail  to  comply  with  conditions  of  bail  after  release 
under  §  969.01(3).  There  is  no  uniform  instruction  for  that  offense. 

The  three  elements  set  forth  in  this  instruction  were  cited  with  approval  in  State  v.  Dawson,  195  Wis. 2d 
161,  170-71,  536  N.W.2d  119  (Ct.  App.  1995). 

In  State  ex  rel.  Jacobus  v.  Wisconsin,  208  Wis. 2d  39,  559  N.W.2d  900  (1997),  the  court  affirmed  a 
conviction  for  bail  jumping  based  on  violation  of  a  condition  forbidding  the  consumption  of  alcohol.  The 
court  concluded  that  "§  5 1 .45(1)  does  not  prohibit  the  criminal  prosecution  of  an  individual  for  bail  jumping 
under  these  circumstances."  208  Wis. 2d  39,  44.  This  reversed  the  contrary  decision  of  the  court  of  appeals 
in  this  case,  see  198  Wis. 2d  783,  544  N.W.2d  234  (Ct.  App.  1995). 

The  Wisconsin  Court  of  Appeals  has  held  that  where  a  bail  jumping  charge  is  based  on  the  commission 
of  a  new  crime,  that  new  crime  is  not  a  lesser  included  offense  and  conviction  of  both  bail  jumping  and  the 
new  crime  is  not  barred  by  double  jeopardy  principles.  See  State  v.  Nelson,  146  Wis. 2d  442,  432  N.W.2d 
1 1 5  (Ct.  App.  1 988).  In  State  v.  Henning,  2003  WI  App  54,  ^25,  26 1  Wis. 2d  664,  660  N. W.2d  698,  reversed 
on  other  grounds,  2004  WI  89,  273  Wis. 2d  352,  68 1  N.W.2d  871,  the  court  of  appeals  held  that  when  a  bail 
jumping  charge  is  based  on  the  commission  of  a  new  crime,  the  jury  must  be  instructed  on  the  elements  of 
that  crime.  See  the  text  of  the  instruction  at  footnote  12. 

The  statute  is  also  violated  by  one  who  has  been  released  from  custody  under  Chapter  969  and  commits 
a  crime  in  another  jurisdiction.  State  v.  West,  181  Wis. 2d  792,  512  N.W.2d  207  (Ct.  App.  1994). 

A  defendant  may  be  charged  with  multiple  counts  of  bail  jumping  for  violating  separate  terms  of  the 
same  bond.  State  v.  Anderson,  219  Wis. 2d  740,  580  N.W.2d  329  (1998),  reversing  214  Wis. 2d  126,  570 
N.W.2d  872  (Ct.  App.  1997). 

In  State  v.  Schaab,  2000  WI  App  204,  238  Wis. 2d  598,  617  N.W.2d  872,  the  court  held  that  the  evidence 
was  insufficient  to  support  a  bindover  on  a  charge  of  bail  jumping  based  on  the  alleged  violation  of  a  "no 
contact"  condition  of  bond. 

In  State  v.  Bowen,  2015  WI  App  12,  359  Wis. 2d  650,  859  N.W.2d  166,  the  court  of  appeals  affirmed 
Bowen's  conviction  for  bail  jumping  based  on  a  violation  of  a  "no  contact"  provision  of  his  bond.  He 
challenged  his  conviction  on  the  ground  that  the  evidence  was  not  sufficient  ifjudgedby  the  jury  instruction 
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given  in  the  case,  which  required  that  he  "had  contact  with  [F.B.]."  The  word  "contact"  is  not  defined  in  the 
statutes  or  in  the  jury  instruction,  so  the  court  gave  it  its  common  and  ordinary  meaning,  which  "can  include 
touching  and  face-to-face  interactions,  as  Bowen  argues,  but  it  can  also  include  auditory  observations  and 
indirect  contact  of  the  type  F.B.  testified  occurred  here."  ]f21. 

][30  In  sum,  the  jury  instruction  requiring  the  State  to  prove  that  Bowen  made  "contact  with 
[F.B.]"  did  not  require  the  State  to  show  that  F.B.  saw  Bowen  or  that  Bowen  directly 
communicated  with  F.B.  F.B.'s  testimony  that  she  saw  Bowen's  truck  in  the  driveway,  heard  glass 
breaking,  and  heard  someone  walking  up  and  down  her  stairs,  combined  with  police  officer 
testimony  that  Bowen  was  found  intoxicated  in  F.B.'s  basement,  was  sufficient  to  demonstrate  that 
Bowen  made  "contact  with  F.B." 

A  positive  urine  test  is  sufficient  to  establish  a  bail  jumping  charge  based  on  the  violation  of  a  "no  drug" 
condition  of  bond.  State  v.  Taylor,  226  Wis.2d  490,  595  N.W.2d  56  (Ct.  App.  1999). 

Two  counts  of  bail  jumping  are  permissible  under  the  following  circumstances:  the  defendant  was 
released  on  one  bond  covering  2  cases;  the  preliminary  hearing  was  set  for  the  same  date  and  time  for  each 
case;  and,  the  defendant  failed  to  appear.  While  the  bail  jumping  offenses  are  "identical  in  law,"  each 
requires  "an  individual  factual  inquiry"  so  multiple  charges  are  lawful.  State  v.  Eaglefeathers,  2009  WI  App 
2,  316  Wis.2d  152,  762  N.W.2d  690. 

In  State  v.  Dewitt,  2008  WI  App  134,  313  Wis.2d  794,  758  N.W. 2d  201,  the  defendant  was  charged  with 
nine  counts  of  bail  jumping  based  on  nine  phone  calls  he  made  from  jail  in  violation  of  a  no  contact  order. 
He  was  entitled  to  release  on  his  signature  on  one  misdemeanor  charge  but  could  not  post  bail  on  two  other 
charges.  So,  while  he  was  in  jail,  he  was  "released"  on  the  one  charge  and  was  properly  charged  with 
violating  conditions  of  that  release. 

A  conviction  for  bail  jumping  can  stand  despite  the  same  jury  finding  "not  guilty"  on  the  felony  that  was 
the  basis  for  the  bail  jumping  charge.  State  v.  Rice,  2008  WI  App  10,  307  Wis.2d  335,  743  N.W. 2d  517. 

1 .  The  1 994  revision  changed  the  wording  from  "released  from  custody  under  conditions"  to  "released 
from  custody  on  bond."  The  statute  refers  to  "released  from  custody  under  Chapter  969."  The  Committee 
concluded  that  the  offense  is  committed  only  by  someone  who  violates  a  "term  of  his  bond."  Persons  may 
be  released  under  Chapter  969  without  a  bond  being  required.  Thus,  it  is  logical  to  limit  the  instruction  to 
situations  where  release  is  "on  bond."  This  interpretation  was  approved  in  State  v.  Dawson,  195  Wis.2d  161, 
171,  n.l,  536  N.W. 2d  1 19  (Ct.  App.  1995).  The  court  held  that  Dawson  could  not  be  charged  with  bail 
jumping  where  he  had  been  released  from  custody  without  bail  and  where  there  was  no  evidence  that  a  bond 
had  been  executed  before  his  release.  "[T]he  express  language  of  the  statute  requires  that  defendants  must 
be  under  a  bond  before  they  can  'fail  to  comply'  with  the  terms  of  that  bond."  195  Wis.2d  161,  168. 

"Bond"  is  defined  as  follows  in  §  967.02(4): 

'Bond'  means  an  undertaking  either  secured  or  unsecured  entered  into  by  a  person  in  custody  by 
which  the  person  binds  himself  or  herself  to  comply  with  such  conditions  as  are  set  forth  therein. 

2.  The  appropriate  alternative  should  be  selected.  It  appears  that  the  alternatives  are  required  because 
the  statute  could  apply  in  two  different  situations.  The  "arrested  for"  alternative  would  be  used  where  the 
defendant  is  arrested,  released  on  bail  under  a  bail  schedule,  and  is  alleged  to  have  violated  a  condition  of 
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that  release  before  being  officially  "charged  with"  a  crime.  See  note  8,  below.  The  "charged  with" 
alternative  would  be  used  where  a  defendant  appears  in  court  in  response  to  a  summons,  receives  a  copy  of 
the  criminal  complaint,  and  is  released  on  bond  without  an  official  arrest  having  taken  place. 

3.  The  nature  of  the  underlying  crime  for  which  the  defendant  was  in  custody  determines  the  penalty 
range,  see  §  946. 49(  l)(a)  and  (b),  and  must  be  established  at  trial. 

4.  See  §  939.60. 

5.  In  the  Committee's  judgment,  the  jury  may  be  told  that  a  certain  crime  is  in  fact  a  felony  or  a 
misdemeanor.  The  jury  must  find  that  the  defendant  was  actually  arrested  for  or  charged  with  that  crime. 

6.  See  §§  939.60  and  939.12.  "County  jail"  includes  the  Milwaukee  County  House  of  Correction. 

7.  See  note  5,  supra. 

8.  Chapter  969  governs  release  on  bail  and  applies  to  any  "defendant  arrested  for  a  criminal  offense." 
(§  969.01(1).)  In  the  Committee's  judgment,  §  946.49  applies  to  any  person  released  under  Chapter  969, 
whether  or  not  the  person  has  been  officially  charged  with  a  crime  in  a  criminal  complaint.  Thus,  the  statute 
applies  to  persons  released  by  reference  to  a  misdemeanor  bail  schedule  (§  969.06)  or  by  a  duty  judge  or 
court  commissioner  prior  to  being  charged. 

For  a  similar  interpretation  of  the  word  "charged"  in  connection  with  Wis.  Stat.  Ch.  969,  see  65 
Opinions  of  the  Attorney  General  102  (1976). 

9.  A  court  commissioner's  power  to  set  bail  is  governed  by  §§  967.07  and  757. 69(  l)(b). 

1 0.  The  Committee  concluded  that  release  on  a  uniform  bail  schedule  is,  in  effect,  release  on  conditions 
set  by  a  judge  because  the  schedule  has  been  approved  by  the  court.  When  a  court  continues  a  bond,  it 
adopts  and  approves  all  conditions  of  that  bond  and  it  becomes  an  act  of  the  court. 

1 1 .  Section  939.23(3)  provides  that  the  word  "intentionally"  means  that  the  actor  must  have  had  the 
purpose  to  cause  the  result  specified  or  be  aware  that  his  or  her  act  is  practically  certain  to  have  that  result 
and  that  the  actor  have  knowledge  of  those  facts  necessary  to  make  his  or  her  conduct  criminal  and  which 
are  set  forth  after  the  word  "intentionally."  See  §  939.23(3)  and  Wis  Jl-Criminal  923A  and  923B. 

In  some  cases,  defendants  may  wish  to  challenge  the  legality  of  the  condition  they  are  charged  with 
violating.  In  the  Committee's  judgment,  this  should  be  done  prior  to  trial  upon  proper  motion  and  not  at  trial 
by  interpreting  the  statute  to  require  failure  to  comply  with  a  "legal"  or  "valid"  condition.  See  the  discussion 
at  note  1,  Wis  Jl-Criminal  2031. 

12.  In  State  v.  Henning,  2003  WI  App  54,  ^[25,  261  Wis. 2d  664,  660  N.W.2d  698,  the  court  of  appeals 
held  that  when  a  bail  jumping  charge  is  based  on  the  commission  of  a  new  crime,  the  jury  must  be  instructed 
on  the  elements  of  that  crime: 

We  think  it  self-evident  that  when  a  bail  jumping  charge  is  premised  upon  the  commission  of  a 

further  crime,  the  jury  must  be  properly  instructed  regarding  the  elements  of  that  further  crime. 

We  think  it  equally  self-evident  that  when  a  bail  jumping  charge  is  premised  upon  the  commission 
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of  a  lesser-included  offense  of  such  further  crime,  the  jury  must  be  properly  instructed  under  the 
law  of  lesser-included  offenses. 

NOTE:  Henning  was  reversed  as  to  the  remedy  ordered  by  the  Court  of  Appeals.  See  State  v.  Henning, 
2004  WI  89,  273  Wis.2d  352,  681  N.W.2d  871.  The  part  of  the  decision  relating  to  defining  the  new 
crime  was  not  affected. 

In  the  Committee's  judgment,  a  full  instruction  on  the  "further  crime"  is  not  necessary  if  that  crime  was 
also  charged  separately  and  the  jury  was  instructed  on  it.  Stating  to  the  jury  that  "the  crime  of 

_ has  already  been  defined  for  you  and  you  should  apply  the  same  definition  here"  should 

be  sufficient.  As  specified  in  Henning,  it  can  be  necessary  to  include  instructions  on  a  lesser  included 
offense  if  appropriate.  The  instruction  provided  here  does  not  address  that  issue.  See  SM-6  on  lesser 
included  offenses,  generally.  See  Wis  Jl-Criminal  1 12  for  an  instruction  providing  the  transition  between 
a  charged  crime  and  a  lesser  included  offense. 

13.  This  sentence  was  added  in  the  2005  revision  to  make  it  clear  to  the  jury  that  the  State  must  prove, 
beyond  a  reasonable  doubt,  that  the  defendant  committed  the  new  crime  on  which  the  bail  jumping  charge 
is  based. 
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